BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio )
Edison Company, The Cleveland Electric) Case No. 12-2190-EL-POR
llluminating Company, and The Toledo ) Case No. 12-2191-EL-POR
Edison Company For Approval of Their ) Case No. 12-2192-EL-POR
Energy Efficiency and Peak Demand )
Reduction Program Portfolio Plans for )
2013 through 2015. )

MEMORANDUM CONTRA FIRSTENERGY’S
APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

l. INTRODUCTION

The Office of the Ohio Consumers’ Counsel (“OCCH)leehalf of the 1.9 million
residential utility consumers of Ohio Edison Compé&i©hio Edison”), the Cleveland
Electric llluminating Company (“CEI”), and the Taole Edison Company (“Toledo
Edison”) (collectively, “FirstEnergy” or the “Utilies”), files this Memorandum Contra
FirstEnergy’s Application for Rehearing. On ApkB, 2013, various partiésncluding
OCC and the Utilities, filed Applications for Rehieg of the Public Utilities
Commission of Ohio’s (“PUCQO” or “Commission”) Mar@®, 2013 Opinion and Order
(“March 20 Order”). At issue in this proceedinghe Utilities’ August 31, 2012
application requesting approval of their Energyidighcy and Peak Demand Reduction

Program Portfolio Plans (“EE/PDR Portfolios”) fod23 through 2015. The EE/PDR

! Industrial Energy Users-Ohio, Nucor Steel Marilr,, Environmental Law & Policy Center and Ohio
Environmental Council filed Applications for Rehiay on April 19, 2013. On April 5, 2013, Ohio Eggr
Group filed an application for clarification.



Portfolios contain programs that will be offeredatbcustomer classes in FirstEnergy’s
service territory.

In its March 20 Order the Commission requiredtEinergy to bid in 75% of its
planned energy efficiency resources for the 2016/3flanning year into the May 2013
PJM Base Residual Auction. The Utilities’ clainathhe Commission’s March 20 Order
is “is unjust and unreasonable given that the neahifveight of the evidence establishes
that bidding planned energy efficiency resourcés ihe PJM BRA poses a significant
risk to customers and the [Utilities] especiallylight of Senate Bill 58 The Utilities
also contend that the Commission does not havst#tetory authority to require the
Utilities to bid planned energy efficiency resowgaato the PJM Base Residual Auction
(“BRA").3 The PUCO should reject FirstEnergy’s argumentste reasons discussed

below.

Il. ARGUMENT
A. The Utilities’ Application For Rehearing Should Be Denied As
It Improperly Relies On Facts Not In Evidence, Is @ntrary To
The Evidence Presented Throughout This Proceedingy\nd
Will Not Benefit Customers.
1. FirstEnergy’s reliance on Senate Bill 58 is impper.
FirstEnergy argues that the Commission’s requirgrfaerthe Utilities to bid
planned energy efficiency resources into the 206/2PJM BRA is unjust and

unreasonable. The Utilities claim the manifestgliedf the evidence establishes that

2 In the Matter of the Application of Ohio Edison Company, the Cleveland Electric Illuminating Company,
and The Toledo Edison Company For Approval of Their Energy Efficiency and Peak Demand Reduction
Program Portfolio Plans for 2013 through 2015, Case No. 12-2190-EL-POR, FirstEnergy Applicafian
Rehearing at 1 (April 19, 2013). Senate Bill 5&msenergy bill to evaluate the state’s existingsla
regarding energy efficiency, peak demand reducimhalternative energy resources.

3 FirstEnergy Application for Rehearing at 1.



bidding planned energy efficiency resources inloRM BRA poses a significant risk to
customers and to the Companies, especially in 6§bending draft legislation — Senate
Bill 58.* Specifically, FirstEnergy claims that Senate B8lthat could “possibly
modify” the energy efficiency standardand thus, “[rJequiring the Companies to bid
into the PJM BRA planned energy efficiency resosyeehen statutory requirements may
change, is not reasonabfe This argument should be rejected for severabress

First, Senate Bill 58 was not discussed by anyesitro this proceeding
(including FirstEnergy’s witnesses). In fact, Bi# was not introduced until late March
2013 - well after the evidentiary hearing conclud&cond, Senate Bill 58 is not
referenced in the Commission’s March 20 Order, @dedrly was not relied upon or
considered for purposes of its decision for thizcpeding. In this regard, Ohio Admin.
Code 4901-1-35(A) specifically states, “[a]n apation for rehearing must set forth the
specific ground or grounds upon which the applicamsiders the commission order to
be unreasonable or unlawful.” And, per R.C. 4993tBe written opinions of the PUCO
are to be based upon the evidentiary record famtlteceeding. Reference to Senate Bill
58 is merely an attempt by the Utilities to raisguies that are outside the scope of this
case. Pending legislation is not authoritativer dkiss proceeding, and the Utilities’
reliance is improper.

2. The Utilities’ reliance on the concurring Opinian should
be rejected.

FirstEnergy further cites to the Concurring OpinarCommissioners Slaby and

Porter in support of its Application for Rehearing. their concurring opinion,

41d.
51d. at 11.
61d.



Commissioners Porter and Slaby recognized thairgdd planned energy efficiency
may reduce capacity costs in the futlrelowever, the Commissioners expressed some
reservations about unknown costs that may be Hormeistomers, the Utilities or both.

It should be noted, that this was a concurring iopitny Commissioners Slaby and
Porter—not a dissenting opinion. In addition, Cassioners Slaby and Porter signed
onto the majority opinion, while acknowledging tipginned energy efficiency can
reduce costs for customérsThis argument by the Utilities is not persuasag should
therefore be rejected.

3. FirstEnergy’s reliance on the Commission’s comnmes
filed in FERC Docket No. EL13-57-000 is improper.

FirstEnergy cites to the Commission’s CommentslfieFederal Energy
Regulatory Commission Docket No. EL13-57-00@&fand Response Coalition v. PIM
Interconnection, L.L.C.) as support for its argument. But the PUCO’s comtsiare not
relevant to, or authoritative over, the presenecda Docket No. EL13-57, the PUCO
expressed the opinion that Curtailment Service iders should be required to confirm
that the demand response they are bidding as ¢apéltibe deliverable to a specific
zone. This issue is not applicable to the presas¢. All of the customers in the
Utilities’ territories are located in the ATSI zgrs® there is no confusion about where the
peak demand reduction from energy efficiency resesiwill be located.

Further, in Docket No. EL13-57, the Commission adjthat a Curtailment

Service Provider should confirm its ownership ghaeity rights of a demand response

" See Concurring Opinion of Slaby and Porter at 1.
®1d.
°1d.



resource® But ownership is not at issue in this case. Eitstgy’s approved plans
require customers taking advantage of energy eff@y programs to assign ownership of
savings for the purposes of FirstEnergy bidding the PJM BRA.

The Commission’s March 20 Order is what governs tlise - not a pleading
filed by the Commission in a FERC proceeding. @galepleading is not analogous to a
ruling by the Commission. The Commission did redy on these Comments for
purposes of its March 20 Order, and thus, the Casionm should not consider these
comments to be persuasive or authoritative.

4. The Utilities’ ‘Manifest Weight of the Evidence’
argument is unfounded.

The Utilities argue that the manifest weight af #vidence establishes that there
is significant risk to customers and to the Uglgifrom bidding such resources into the
upcoming auction. This is wrong. FirstEnergyeelonly on the testimony of Utilities’
witness Mikkelson while attempting to argue thisnpo To accept this opinion would be
to ignore the testimony of OCC witness GonzalezCPU5taff withess Scheck, Natural
Resources Defense Council withess Swisher, Siduia Witness Loiter, and Ohio
Energy Group and Nucor Steel Marion witness Goins.

Bidding only 75 percent of the Utilities planneceegy efficiency resources
(rather than 100 percent as recommended by OC@taed intervenors) into the BRA
serves to reduce the Utilities’ risk of not beirieato deliver the cleared megawditts.

And, as pointed out by various intervenors, the flaat there are three incremental

1% Demand Response Coalition v. PIM Interconnection, L.L.C., FERC Docket No. EL-13-57-000,
Comments Submitted on Behalf of the Public Utiitommission of Ohio, at pages 6-7 (April 11, 2013)

1 occ filed an Application for Rehearing on April, 22013, recommending that the Utilities bid 100% of
planned energy efficiency into the PJM BRAs, othatvery least, the Commission require a bid of 85%
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auctions that precede the delivery year also sexsesprotection for the Utilities. In
reality, it appears that the main risk is posethoUtilities’ affiliate, FirstEnergy
Solutions, in that it may receive lower prices ¢apacity the Ultilities bid into the
auction.

The standard of the “manifest weight of the evidgnmeans that, where the
manifest weight of the evidence is found to be ilagka decision is obviously erroneous
and unsupported by the evidence and that an oppumsiiclusion is clearly evident.
Various intervening parties (including OCC) ackneslded that requiring the Utilities to
bid energy efficiency savings into PJM auctions sabstantially benefit customers. In
fact, OCC advocated for the Utilities to bid alltg@atial capacity reductions into the PIM
BRAs for the benefit of customers, rather than dntiding in the “installed energy
efficiency” as proposed by the Utilitiés. The Ultilities failed to establish that the
Commission’s March 20 Order is against the manifgsght of the evidence, and this
argument should be rejected.

B. The Utilities Argument That The Commission Is Wthout

Jurisdiction To Require Bidding Into The PJM Base Residual
Auction Is Erroneous And Contradicts The Interest G
Customers.

In its second assignment of error, FirstEnergy esgl{tjhe Commission lacks
jurisdiction to order the [Utilities] to bid plandeesources into the PJM BRA to be held
for the 2016/2017 Delivery Year. This mandate exlsethe statutory authority of the

Commission.*®* FirstEnergy contends that R.C. Chapter 49 wasteddo regulate the

business activities of public utilities, and tha¢ PUCO lacks authority to manage

12 All megawatts that comply with PIJM Manual 18B: EmeEfficiency Measurement & Verification,
March1, 2010.

13 FirstEnergy Application for Rehearing at 13.



utilities or dictate their policie¥. FirstEnergy concludes that the Commission cannot
mandate the Utilities bid into the PJM BRA becalleg would be an attempt to
“manage” the Utilities. The Utilities also statet the PJM BRA is not a utility service
and, thus, is not subject to the Commission’s aitihd® These arguments should be
denied.

First, the Utilities argue that the PJM BRA is adutility service” and does not
fall within the Commission’s jurisdiction. ThatdliPJM BRA is not a “utility service” is
immaterial because the Commission is using itsa@ityhto regulate FirstEnergy, not
PJM. The Commission is within its jurisdictiongjhits to order FirstEnergy (a utility) to
bid into the PIJM BRA as part of its broad authotttynterpret its rules and statutes to
ensure reasonably priced electric servfce.

Second, FirstEnergy’s argument fails to recogrize the PUCO also has the
duty per R.C. 4928.02 to: 1) ensure the availahititcustomers reasonably priced retail
electric servicé! and 2) to protect at-risk populatiotfs Similarly, R.C. 4905.26
“confers exclusive jurisdiction upon [the Commisgito determine whether any service
provided by a public utility is in any respect ustjuunreasonable, or in violation of the
law.”® In addition, the Utilities’ Energy Efficiency Rfulio Plan is to be implemented
to assure that FirstEnergy meets the energy dfigibenchmarks contained in R.C.

4928.66 that are intended to benefit Ohio consuméhe benefits from bidding energy

141d. at 14.

%1d. at 15.

®R.C. 4928.02.
R.C. 4928.02(A).
18R.C. 4928.02(L).

19 Ayers-Serrett, Inc. v. American Telecomm. Sys., Inc., 162 Ohio App.3d 285, 2005-Ohio-3606, 1 9 (3d
Dist.) (citing State ex rel. Columbus Gas of Ohio v. Henson, 102 Ohio St.3d 349, 2004-Ohio-3208, at 1 16.
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efficiency resources are directly related to Fir&iy’'s Energy Efficiency portfolio and
its provision of electric service to customersvéai that customers are paying for
FirstEnergy’s energy efficiency programs, custonséiguld receive all possible benefits
from those programs.

Third, it is undisputed that the PUCO has broadrdison and authority to
administer and enforce Title 49 of the Ohio Revi€edle. To this end, the Ohio
Supreme Court has held: “[the General Assemblydn@ated a broad and
comprehensive statutory scheme for regulating tlsnless activities of public utilities. .
.. As part of that scheme, the legislature crettie Public Utilities Commission and
empowered it with broad authority to administer anébrce the provisions of Title
49.7%° Certainly it is within the Commission’s broadafistion to require the Utilities to
bid energy efficiency into the PJM Base Residuattiun.

Finally, the Utilities’ reliance oflyria Tel. Co. v. Pub. Util. Comm., 158 Ohio
St. 441 (1953), in support of its argument is unfded. InElyria, the Ohio Supreme
Court held that the Commission had a specific doityet just and reasonable rates, and
that the Commission was required to permit a tedeplrate adjustment once it
determines that current rates are inadegtfatBlyria is not analogous to the present
case. The PJM rules permit the Utilities to plighned resources into the PJM BRA (not
just owned resource$). Further, the PUCO Staff and several other inteng parties

(including OCC) acknowledged that requiring thelitiéis to bid energy efficiency

20 Kazmaier Supermarket, Inc. v. Toledo Edison Co., 61 Ohio St. 3d 147, 150 (1991).
21 Elyria Tel. Co. v. Pub. Util. Comm., 158 Ohio St. at 445.
2 Trial Vol. VI (Mikkelson) at 1154.



savings into PJM auctions can “substantially bemefstomers®® FirstEnergy’s
argument that it should bid only installed enerfficiency and load management (“LM”)
is insufficient as it prevents “a substantial amaefrcustomer benefits from being
realized.?* The Commission correctly found in its March 2@@rthat “requiring the
Companies to bid all planned savings into futurgl BRAs could substantially benefit
ratepayers by lowering capacity auction pricesraddicing Rider DSE cost§>™
FirstEnergy’s argument that the PUCO is withouisgiction to require it to bid planned

resources into the PJM BRA should be rejected.

.  CONCLUSION

For the reasons articulated herein, the Commisshonld deny the Utilities’
Application for Rehearing. FirstEnergy relies acts not in evidence to argue that the
Commission’s March 20 Order was unjust and unreaden In addition, FirstEnergy’s
arguments, if accepted, are not in the best intefesistomers. Finally, the Commission
has the authority to require FirstEnergy to bichpked energy efficiency into the PIM

Base Residual Auction

% |nitial Post-Hearing Brief of PUCO Staff at 8.
24 0CC Trial Ex. 1, Gonzalez Direct at 19.
% March 20, 2013 Opinion and Order at 21.



Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS’ COUNSEL

/sl Kyle L. Kern
Kyle L. Kern, Counsel of Record
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
614-466-9585 (Kern Telephone)
kern@occ.state.oh.us
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