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| THE PUBLIC UTTILITIES COMMISSION OF OHIO P U C 0
1:1l the Matter of the Commission’s )

Imiresﬁgation of Ohio’s Retail Electric ) : Case No. 12-3151-EL-COI
Service Market, )

“ REPLY COMMENTS OF THE CITIZENS COALITION
INCLUDING

PLEDGE TO ALL CUSTOMERS FROM ALL PARTIES IN THIS PROCEEDING

|
The,%se Reply Comments are submitted on behalf of the Citizens Coalition which is

Emposed @f low-income families, utility customers, advocates, and community groups

|

: pmaentin%g low-income people.

! \

Thé;PUCO hafus established this investigation proceeding in order to gather comments on

issues related to impllpving Ohio’s Retail Electric Service Market. The Commission bad set

1
forth fourteen diffewlgt guestions and issues regarding “Market Design™ and eight issues

regarding “Corporation Separation,”

% The Citizens Coalition, as stated in our Initial Cornments, is a long-time advocate for

ility jusﬁci:. The Citizens Coalition has represented low-income and moderate income families
in rate cases, ESP cases, and other proceedings before the Commission. Before providing
specific Reply Comments concerning what other parties stated in their Initial Comments, the

Clitizens Coslition does have some general comments about the way forward in this proceeding.
|
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L_il_ General Comment on the Need for Transparency and the Duty to Inform the

Public:

The Citizens Comnission is quite concerned about how transparent are these

| proceedings. What efforts have been made by the PUCQ to educate the public about the very

[

important ;issues involved, including possible chapges to the Standard Service Office or S507
The SSO 15 mistakenly called the *Default Service” in the PUCO’'s initial Entry for this case.
.Even somé; of the parties have used this incorrect texm. 'We are confident nobody is engaging in
any “Iinguiistic engineering” in order to distort this proceeding. The Citizens Coalition will use
fhc approp;iate and legal texminology of “Standard Service Offer” or SSO.

Besiides the need for the PUCO to reach out with education efforts for the public, the

public also?needs to be involved actively in this case. The Citizens Coalition urges the
L:ommissiofn to schedule a series of public hearings throughout the State at which the public can
i -

provide testimony. Adequate notice of sixty days must be provided for the hearings including

%heir time and place. Such public hearings will demonstrate the Comunission’s readiness to

insure public participation in important utility issues that affect our citizens and customers.

o

, I Geperal Cormment on Whether any Further Proceedings are Needed:
|

];ieef?”

Why are we here? In the famous words of an old hamburger commercial, “Whete is the

' Whait need is there for anything further in this proceeding? No need has been shown by
1 i

a?xyone requ?iﬂng any kind 6f general restructuring of the current SSO and CRES system. Are

he CRES sﬁppliers going broke? Has the SSO destroyed competition or even seriously retarded
e developt%ment of the retail markets? The Initial Cormments from various parties in this

proceeding ];E)ointed to how well the competitive market is developing in our State. Why

tk}erefore “mess around with success?”

B2/1E
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Consider this astute judgment contained in the “Comuments of Ohio Edison, The

Cla:malamt:f'i Electric umjnating Company, and the Toledo Edison Company” (hereinafter “FE

Companies™) on page 5:

While patagraph 3 of the [PUCO] Entry states that the purpose of the investigation is to
“evaluate the vitality of the competitive retail electric service markets”, several of the
questions posed appear to make the assumption that the competitive retail electric service
market in Ohio is not properly functoning and seeks proposed solutions to make it
funetion properly. The basis for the investigation appears to be grounded ugon
asstimptions and existing biases, without any suggestion of emnpirical data to support
those assumptions or biases. The FE EDUs believe that the evaluation of the vitality of
the market must be assessed and a determination made whether deficiencies exist before
meaningful workable solutions could be developed to make changes in the existing
competitive market design to address any identified deficiencies.

Other parties made similar comments which also included the “empirical data” called for by the
FE Compalﬁics, but this data demonstrated how well the OQhio competitive market is doing and

how it is grtowing. These comments from others are cited below. The point is that no general

need for reforming the SSO nor overhauling the present competitive market in Ohio has been

confirmed.

‘With()ut a general provable need, why should the PUCO devote its scarce resources to

Tis unnece$sary case? Of course, various retailers and such groups as the Retail Energy Supply
ssociationij (hereinafter RESA) raise some particular concerns. This was not unexpected from

the rctailcrs; but they bave failed to validate a case for major changes including reorganizing the

[ )

SO. (Actﬁally, this shonld be the “SS0’s”, since in keeping with cur general PUCO system for
inovation and experimentation, Qhio S§50’s come in several flavors.)
In cé:nclusion, the Citizens Coalition would suggest this cmrent proceeding be “placed on

ice” unti] significant “deficiencies” have been “identified.”

STAPLES PAGE 83/16
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1. The PUCQ needs to restart this case. emaploy proper terminology, define

important terms, discuss hidden assumptions in the initial questions. and eliminate prejudicial
phrasings in various questions '

Tﬁp Citizens Coalition in its Initial Commenpts time and again pointed out defects in the
questions %hat the PUCO had set forth in its original cntrjf. Inappropriate terminology was
employed.% The most grievous was rechristemng the Standard Service Offer which is the proper
legal term iwith the phrase “default service” which sounds like some kind of mistake made in
‘tegnis or gii)lf. Various terms were used but never defined. The Coalition pointed out occasions

when assumptions weye made, but never disclosed nor discussed. Some of the questions even

contained various hidden prejudices. In fact, many of these questions seemed like they were
plagiariz.ed; from somewhere else outside our State,

These criticisms which go the very beart of this proceeding were echoed by other parties.

The nonnaily very cautious and very old-fashioned FE parties opened their very first major
%:ommcnt with this accurate salvo to the following Market Design Question:

: Market Design question
! . &(a). Does existing market design prevent customers from obtaining,
5 and suppliers from offering, benefits of a “fully functional competitive retail electric
service market? I such barriers exist, do they vary hy cusiomer class?
i First, the FE EDQUs believe it is imperative, for this process to be useful, that the
termn “fully fanctional competitive retail electric service market” be defined so that the
comments related thereto are based npon the same definition as a starting point. (See p. 6 of FE Initial
Comments.)

The beginning cormments of the Industrial Energy Users (one of Ohio’s oldest and strongest utility
[ . .
coalitions) echoed the FE response, which also substantiated the Citizens Coalition analysis:

(a) Does the existing retail electric sexvice market design present barriers thaf prevent
cnstomers from obtaining, and suppliexs from offexing, bevefits of a fully functional competitive
i retail electric service market? To the extent barriers exist, do they vary by customer class?

Neither the above question mor the Entry issued on December 12, 2012 that
initlated the jnvestigation in Case No. 12-3151-EL-COT identifies the intended meaning
of the phrases “existing retail eleciric service market design” or defines the “benefits of a
fully functional competitive retail efectric service market” which are referenced in the
question. These phrases have no standardized meaning. (See p.2 of IEU Comments,)
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Other parties made sirilar comuments about the inherent defects in the wording of the various

questions.

Be%sides these language and phraseology shortcomings, there was even a more
fundamenéal misunderstanding caused by the PUCQ’s unsatisfactory Entry. Some parties in theijr
conunantséstuck with what Ohio’s law states and their comments did not go outside present legal
lirnits. Others seemed to take a broader approach which was not constrained by the current Ohio
framework but they offered comments often based on purist notions of free markets and

competition, as opposed 10 remaining within Ohio’s measured and mnltifaceted approaches on

these issues. When, hopefully, the PUCQO re-starts this proceeding including rephrasing all the
22 qucstioﬁs, it should specify how parties should approach a question, whether to keep within

bhio’s Jegal context or to open up their analyses to the larger upiverse.

1
1

IV. _ Inorder to proceed ahead appropriately various studies need to be done while
studms and‘ eports cited by some parties in their Initial Coraments need to be validated”

The Citizens Coalition has already pointed out the need for various studies that rmust be

v

ndertaken :if the Commission’s eventual decision is to be based on 501id evidence and

tf:snmcmy Other parties also called for various studies, Before citing their study requests, the

Qoahtmn is: repeatmg its call for specific studies:

The Cormmsswn has called for comments on twenty-two sub-issues. Undoubtedly, everyone has varying
opinions on these which focus upon the Standard Service Offer Gmpropetly labeled Default Service) and
the competitive retail electric service market. It is the view of the Citizens Coalition that a number of
factual studies are necessary before the Commission can arrive at conclusions on most of the twenty-two
sub-issues,

Here are some topics which demand study and investigation

4. What are the problems of the interrelationship between the Standard Service Offer and the

offerings for the Marketers? More precisely, does there seem 1o be any conpection between

i these?

. b, Cver the development period for utility markets in Chio, what have been the price offerings
znd periods for these for both the marketers and for the SSO? Has the $30 been at lower
price than the offerings by the marketers znd for what time periods? Has the 550 been
higher? Have there been times when the SSO has heen higher than the marketer rates, and

5
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then other times lower? What bas been the effect upon customer behavior fiom such
variaticns? Has, in fact, there been any effect upon what customers choose because of such
| variatiops? Are there other explanatigns for such customer behaviors, such as for example,
| sales campaigns by the marketers? Factual studies are needed to answer these questions.

¢.  What have been the real rates offered by the marketers? Specifically, have marketers sold
their product at prices differently from those posted publicly? How many such sales have

; there been? Have these “special deais™ had any effect upon customer behavior in termy of
i their energy choices? Did these special rates™ in any way affect the competitive market
outcomes in terms of customers and sales?

d. Have customers been able 10 negotiate with any of the marketers for rates which are different
from these publicly posted? If a0, how many customers were gble to do this? With what
marketers did such negotiations take place? Did these negotiations in any way affect the
competitive market cutcomes i terms of customers and sales?

e. Have other States had 880 or Default Services which they have dropped? What States?
What effect did this have on electric rates in these States? Did these eluminations of $80s
ot Defauli Service rates in apy way affect the competitive market outcomes in terms of
customers and sales?

RESA in its Tnitial Comments requested the following:

i © ...byvirtue of the fact that the EDU is the jncumbent provider of the service, if gains an autcpatic
competitive advantage in pricing defanlt service [the Standard Service Offer] relaiive to new entrants.

‘ RESA recommends that the Commission lovestigate the extent 1o which these competitive advantages
exist, and if they do, as discussed further below, consider whether transitioning the default setvice role to
compeiitive CRES providets is a way to mitigate these advantages. (See pp. 10-11 of RESA Comyuents.)

Latej:r in its Comments, RESA made another request for a study:

. ' At a bare minimum, however, EDU costs should be fully examined in order to properly
unbundie and refiect all default service-related costs in defanit servics rates. To date, there has
been no cost allocation study of any of the EDUs to ascertain the extent of their economic
advantage due to a lack of unbundling and to ensure that all costs of default service are being
properly recovered in default service rates. RESA supports the undertaking of such 2 study to

: ensare that costs are being appropriatgly allocated or assigned. (See RESA atp. 13.)

i
I
P

'f‘hc Citizens Coalition endorses the RESA calls for more studies. Certainly before the

qommissioﬂ ever endorses major changes in the SSO or in Ohio’s competitive system, these

A

hould be based upon a proper factual basis as well as the results from competent and

O

bmprehensive studies such as those cailed for by the Citizens Coalition, RESA, and others.
_ In line with this need for facts and studies, the Citizens Coalition would note that a

njimber of the parties ir their Comments cited various studies and submitted various diagrams

ayd tables. The RESA Comments made extensive use of these. In fact, the RESA Initial
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I

Commwents mcluding detailed recommendations are awesome, but yet possibly intimidating. All

of the RESA data as well as from various other parties need to be subjected to proper discovery

processes especially as these are set forth in the OCEA principles whick the Citizens Coalition

has already provided in its Initial Comments.

Since various partigs may not be completely aware of these OCEA Principles, we cite

these again:

GUIDING DUE PROCESS PRINCIPLES FOR PUCO ESP/MRO APPLICATIONS

Ohio’s electric utlity companies enjoy a considerable advantage throughout the administrative
process for electric utility corapany applications for Market Rate Offers (MROs) and electric security plans
{ESPs). The electric utility company advantages include the opportunity to choose the mos! strategic time
to file their requests, how to design the request tailored to the utility’s needs, the power to decide with
whom they want to negotiate, and when those negotiations will start.

* The Ohio Consumer and Environmental Advocates (OCBA) encourage the Pubiic Utilities
Comumission of Ohio (Commission or PUCQ) to embrace these Guiding Principles for future MRO and
ESP application and we ask the Commission to take appropriate measures within its authority to level the
playing field and restore full due process rights o the legal proceedings. Unly through the Commission
restoring the balance in the legal process that was historically part of the fabric of how the Commission
operated, can the public interest be truly protected and given due consideration, Therefore, the following
fundamental guiding principles need to be implemented:

~ Before the Commussion rules upon any ESP or MRO application, the Commission shall hold
several [ocal public hearing in each of the affected service areas and shall take into account the population
of the communities and the distance of travel 10 the chosen locations with the goal of maximizing the
opportunity for all customers in the affected service tertitories to participate.

In addition, at least 30 days’ potice shal) be required for all local public hearings to provide the
citizens of Ohio with a fair and reasonzble ppportunity tw be heard.

All Parties to the case shall be permitted ample time to conduct discovery and review the case
prior 1o presenting a position on the case and being expected to conduct negotiations without adequate
factual preparation.

Ohio law states that the Cotmmission has 275 days to rule on ESP applications. The 275-day
process was established by R.C. 4928.143(C)(1) to provide parties a fair and reasonable opportunity to
review and prepare for these mulii-issue complex proceedings. The Comitnigsior: shall ensure that the
parties receive a reasopable amount of “case preparation” time to review the volumincus documents in each
filing and conduct discovery. As part of the allotted time for these proceedings, the commepcement of
settlement pegotiations involving the Applicant and the PUCO 5taff or any othey party will not be initiated
until the testimony of all parties has been filed. In addition, the Commission will assign a “duty examiner”
to expeditiously address discovery disputes if any party requests this type of assistance. The “stay” of
negotiations may be reduced if all intervening parties agree.

~ Ohio law states that the Commission has 90 days to rule on MRO applications. The 90-day
process was established by R.C. 4928.142(B)X3) to provide parties a fzir and reasonable opportunity 1o
review and prepare for these multi-issve complex procsedings. The Commission shall ensure that the
parties recelve a reasonable amount of “case preparation” time to review the voluminovs documents in each
filing and conduct discovery. As part of the allotted timre for these proceedings, the commencement of
settlernent negotiations involving the Applicant and the PUCO Staff or any other party will not be initiated

until the testimony of all parties has been filed.

Becauge of its uaique positions among the parties, and to level the negotiating power of all the
parties, the PUCQ Staff shall have the opportunity to consider the positions of all parties prior o stating its
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Discussions with Staff during the MROVESP proceedings will be considered “ex parte”
discussions and the requirements of Ohio Adm. Code 4901-1-0¢ will apply to all parties. If an
individual party meets with the PUCQ Staff during the “case preparation” phase of the
proceedings, the parties involved with the discussions and the PUCO Staff shall give all other
parties adequate notice that the discussions took place and the subject matter of those discussions;

All Parties shall have the same opportunity to meet individually with the PUCO Staff;

The PFUCO Staff shall not start negotiating with the Applicant unless all parties are
included in the meetings.

Negotiating positions will not be exchanged with the Applicant by any parties. or anyone
else before all parties bave had an opportunity to teview the case and prepare their position; and

The PUCO Staff should commmunicate its initia) position to all the parties simultabeously.
Negotiations shall be conducted with all parties having the opportunity to be present and
; pariicipate at the same time. This avoids showle negotiations where an agreement with a utility and one
patty may be reached to the detriment of the interests of another pariy.

Settlements may include issnes that the parties have had the gpportuanity to thoroughly investigate
and matters that relate directly to the criginal application. Settlement of issues being litigated in other cases
shall not occur in ESPMRO cases in accordance with these guiding principles, unless the parties in both
cases agtee to global negotiations that affect and/or resolve issues relevant to both dockets and a rate
impact analysis for each of the incorporated issues is filed in each of the dockets.

A reasonable timeframe must be provided for the filing of post-hearing briefs and reply briefs. A
reasonable timeframe must include an adequate opportunity for all parties to receive and review the
publicly available hearing transcripts.

' The heating examiner shall fils a proposed finding and order that all parties can comment on prior
1o the Comrmission developing a final finding and order unless a settlement of all issues is filed.

#
\ setlement position. Therefore:
1

EW&a are aware that the OCEA. Principles apply to ESP and MRO cases, but much of what is

}pontained m them would apply to other PUCQ proceedings including this current investigation.

Retl}ming to the need for studies, undoubtedly there are other very pertinent topics that

i

need research and investigation. We would urge the Commission to pose such an inquiry to all

‘

who filed Initial Comments and seek input on what other helpful studies and investigations

sfhould be conducted.

i

v, _Here are our Recommendations for Proceeding forward

i
i

| .
i The Citizens Coalition—assuming this case is not shelved—has already presented its
?
récommendations for how this case should proceed. We repeat these again:
| i
Here are some of our Recommendarions for the future of this proceeding.
First, we would urge that the Commission—if there are any further proceedings~—to follow the

guidelines set for in the OCEA Principles, specifically entitled GUINING DUE PROCESS
PRINCIPLES FOR PUCO ESP/MRO APPLICATIONS.  While these mainly relate to ESP/MRO
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proceedings, most of them would apply to any PUCO proceeding. These OCEA, Principles are set forth
[onte again above],

Secondly, we would urge the Commission. 1o allow sufficient time for all to participate adequately
in this future proceeding. That would also include prowdmg sufficient ime fot reasonable discovery.

Thirdly, we would uxge the Commission to present the results of what has appened in other
States wha have pursved deregulation. Simdlarly we urge the Commission to seek out whet has happened
‘in those States that have continned under a system of regulated rates. A key question of such investization
would be in which States have there been the best resulis of achteving the goal of reliable electricity at the
lowest possible price.

: Fourthly, in States that have eliminated defavlt service ar S50"s, what have been the results,
changes, and impacts on residential electric rates in those States?

Fifthly, the Citizens Coalition urges the PUCO to sponsor experts on the various aspects of the
issue and sub-issues int this proceedmg Such experts should come from varigus sides in this debate, and
not be limited to only ove viewpoint on questions of free markets, Standard Services Offers, and
competitive retail mparkets. The Citizens Coalition does have several witnesses that it would recommend
for the Commission's consideration.

Sixthly, we would urge the PUCO to hold public hearings throughout Ohto on this issue of
competitive retail electric service markets. The Conmunission might even want to expand such hearings to
inclode natural gas issues and competitive marksts,

In shmmary, the Comumisston should establish a case with specific guidelines on all the

issues and $ub-issues, All interested parties should be invited to partiéipatc. Discovery including

?cpositions must be allowed. Most importantly, parties must be provided enough time to

?onduct relevant discovery. Finally, it would be very helpful if the Commission staff provided
its own study on the relevant SSO and competition issues similar to the very comprebensive

'1 s
“Staff Reports™ that were once provided in all the former rate cases.

| VL . _The PUCO must protect Ohio’s Utility Customess by Investigating the various
GRES Providcrs as well as their organizations:

|

i
i
t
\
|
b

A number of energy providers have offered comments in this proceeding. One of the
most pmmnent is the Retail Energy Supply Association or RESA. At the very beginning of its
copmiments, RESA in a footnote reveals its considerable membership:

RESA members inchude: Champion Epergy Services, LLC; ConEdisor Solutions; Constellation
NewEnergy, Inc.; Direct Energy Sexvices, LLC; Energetix, Inc.; Energy Plus Holdings LLC; Exelon
Energy Company; GDF SUEZ Energy Resources NA, Inc.; Green Mountain Energy Company; Hess
i Corporation; Integrys Energy Services, Inc.; Just Energy; Liberty Power; MC Squared Bnergy Services,
LLC; Mint Energy, LLC; NextEra Energy Servmes Noble Americas Epexgy Solutions LL.C: PPL
EnergyFlus, LLC; Reliant and TnEaglc Enpergy, L.P. The comments expressed in this filing represent the
position of RESA a3 ap organization but may not represent the views of any particular member of RESA.
(See p. 2 of RESA Comments.)

PAGE ©83/16
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Naturally this combined membership listing of energy providers causes some concern when

" theowtica!ly a competitive market should be composed of many independent sellers and many
independ:int buyers. The PUCO needs to protect Ohio utility customers from any collusion
arnong sellers in setting prices nor other forms of improper conduct. We are not accusing
anyone of any conspiracy or restraints of trade, but in order to insure proper competitive markets
it may be ﬁmdcnt that the PUCO should conduct a study on the vatious energy rates of the
various em;:rgy providexs over a period of time make certain that free market principles bave

prevailed.

A further cause of concern with RESA arises from the seemingly favorable RESA views
about what has happened in Maryland (see p. 21 of RESA Comments) and what bas happened in

Texas (see p. 22.) The Citizens Coalition, perhaps incorrectly, understari“d‘é that utility rates

L
vy A

?ave not significgm@j/,decreasad m theSe $}atcs and %ﬁat;in lfas:?;' in Texas, rates have increased
%.ubstantia]ly un&cr & competitive sf‘stem. Some of the paﬂics-}xave expressed the concern that
éustomers rimy Dot fully trust them and sorﬁe custorers may fear that as competition increases or
if the S50 sihdi;ld:;tJE‘eiinﬁnated, tiiéy face burdensome increases in their monthly bills. It is thus
ntot encouraging when other States are cited as support for changes in Ohio, but the whole story
a%bout these other States is not disclosed.

! To ehcourage more customers to choose CRES providers, ways must be found to increase
[;pblic trust énd confidence in these providers. One public way would be that all energy
providers including all the RESA members and even all parties to this proceeding would take a

pledge “To always provide reliable electricity to all customers at the lowest possible rates.” (See

General Comment VIIL within, } The Citizens Coalition is developing the wording for such a

10
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pledge anfli would welcome help from others in crafting such a pledge that all of us parties in this

proceeding would agree to support and sign.

VIL _ Need for PUCO and all of us parties to study and discuss the Comments
submitted bg the Industrial Energy Users and its Renowned Counsel Samuel Randazzo

Althongh the Citizens Coalition has often disagreed with the TEU and its lead counset
Samuel Ra;udazzo, no ong can contest the brilliant and challenging views of the IEU counsel.

Samuel Randazzo. Nowhere are these qualities more on display than in the TJEU Injtial

Comments, Everyone concerned about vtility issues needs to read pages 1 to 25 of these

‘,comments,?perhaps even several times, [n these pages the IEU and its counse! sumrnarize some
| .

t :
twenty years of utility legislative and litigation history in cur State. While the Coalition cannot

agree with all that is stated, the IEU reaches a startling conclusion that calls into guestion
whether we advocates of low-income families have been focused on the wrong goals.

Herci% is a key assertion from JEU:

The potential for the S5O standard rate schedule to make the revenue shorifall or “delta revenue” higher
than it should be is greater in circumsiances where the Commission has administratively detexmined default
genetation supply prices and where the Commission has added non-bypassable charges to the mix. (See
IEU Comments, p. 20.)

Itis impossi_ble to explain all the information and conclusions packed into the beginning 25

cm|

ages of the IEU Comunents. But what IEU is concluding is that the various SS0’s and the

L1

lectric rate$ generally in Ohio may be far higher than is justified whether by law or economics.
Qenerally Jow-income advocates have rightfully spoken out in favor of EDU SSO°s as part of
Ohio’s rate offerm gs. But perhaps the guns have been trained on the wrong targets.

Thus_the Citiznes Coalition suggests that the PUCO needs to address the concerns raised
by the JEU aénd its distingnished counsel. That could be a part of this proceeding, or the PUCQO

cduld open a new investigation, If IEU is cortect, then many of the SSO’s (as well as possibly all

11
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customer rates) need to be adjusted downward. Furthermore, if there have been massive
overpayménts to the utilities, something needs to be done about recovering these for the

custoroers.

VL We Repest the General Position of the Citizens Coalition and Call on the Other

Parties to ‘ftake a pledge” to provide all utility customers always with “reliable electricity at the
lowest pos'sible rates’™

The major goal for our electric utility law should be to provide reliable electricity at the

| .
lowest possible rates. If changing market designs or injecting further competitive changes into

Ihe market can achieve this goal, then-the Citizens Coalition would support such designs and

changes.

! ‘
Again we repeat our call for all of us to take this Consumer Protection Pledge and

b .
1;!)romise cusmmcrs that all of us will seek to insure a reliable supply of electricity as the lowest

]

possible rates. While such 2 pledge is very unusual, the view of the Citizens Coalition is that this
vi‘vould be an excellent way for inspiring consumer confidence in the free market. It would also

ejnéourage customers to consider selecting a CRES provider rather than staying with an inferior
* ‘
! |
SS50. On the other hand, an unwillingness to take such a pledge could rejnforce the poor outlook

i
1

nTxany consumets have of this whole competitive process,

IX.  Specific Reply Responses on the Twentyv-Two Issues set forth by the PUCO

Here again is a restatement of each of the PUCQ questions along with pertinent
quotations from the Initial Comments of other parties. The Citizens Coalition has then provided

its responsive comments.

12
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Market Design

a. Does the existing retail electric service market design present
barriers that prevent customers from obtaining, and suppliers
from offering benefits of a fully functional competitive retail
electric service market?

The Citizens Coalition has already voiced a general response to this with “Where’s the

The FE Initial Comments provide lots of “meaty” evidence that there is “no beef” in the

ailegation that there are serious batriers hampering Ohio’s competitive retail electnc service

market. Congider the following:

As a general matter, the FE EDUs believe that any barriers to market entry in the
FE EDUs’ service territorics are minimal, as evidenced by the pumber of CRES providers
that have been certified and are active and the number of customers shopping. Certainly,
customers have not been prevented from benefiting from competitive retzil electric
setvice in our service territories. To the contrary, the FE EDUs have more than 1.5
million customers shopping with CRES providers.

i Customers are buyiog from nearly two dozen CRES providers across all of the
different customer classes. The PE EDUs have forty CRES providers registered to
provide competitive retail electric service in their service tecritories and at least seven are
currently listed on the PUCO's apples to apples website as actively making offers. The
FE EDUs have not depied a CRES provider registration due to failing to meet the FB
EDUS’ registration requirements, other than possibly if a CRES provider bad bad credit.
The FE EDUs agreed to implement a number of rew Electronic Data Interchange
{“EDT") terms and conditions for the benefit of CRES providers as a result of the FE
EDUs ESP 3 proceeding in Case No. 12-1230-EL-$80. (See page ¢ of FE Comuments.)

The Comments of Duke Energy Ohio, Inc. (hereinafter Duke Energy) provides a sirilar

daclaration:

i
4
|

There are no bargiers to customers exercising their right to choose and suppliers offering
competitive services in the Duke Energy Ghio service territory. Duke Energy Ohio customers have
demonsirated a willingness to exercise their right to choose competitive alternatives. At present, forty-six
percent of residential customers and approximately seventy-eight percent of commercial and industrial
custornets in the Duke Energy Ohio service territory are receiving generation service from competitive
suppliers. Indeed, even Duke Energy Ohio"s Percentage of Income Payment Plan (PIPP) customers are
serviced by a competitive supplier. There are more than thirty active competitive retail electric sexvice
(CRES) suppliers operating and serving customers in the Duke Energy Ohio jurisdiction. Thus there are
no barriers in Duke Energy Ohio’s service territory. (P 2 of Duke Bnergy Ohio Comuments.)
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Other parties have offered parallel statistics. Here is an overall general conclusion

provided in the FE Comments:

. ‘ More generally, Ohio has recently been recogoized as baving “a thriving retail

| electricity market” and the third highest number of residential customers picking a
competitive supplier in the entire United States.3 As stated in the article, Stepben Bennett
formerly of the Retail Energy Snpply Association touted Ohio’s gains in the report’s
rapkings stating “The ABACCUS assessment found that increasingly 1obust competition
among competitive retzl elecwic service providers in Ohio is driving themn to inngvate to
differentiate themselves and attract apd retain customers.”’4 The robust competition in the
FE EDUs service territoties is a big part of this success. Were it not for the thriving

| competitive markets in FE EDUs’” service territories, Ohio would not have faired nearly

! ag well in the ABACCUS assessment. (See p. 7 of FE Commetus.)

Those in this proceeding who would call for major State-wide changes in the SSO and
ompetitive markets carry the burden of proving a general need to do this. They bave totally

failed to do so. In fact, all of the evidence points to the opposite conclusion that no major

changes are required

!

(b). Does default service provide an unfair advantage to the
incumbent provider and/or its generation affiliate(s)?

Again the FE Comments provide more data including an initial admonition that the S5O

—

§ a part of Ohio’s law and not subject to PUCO alterations:

i The structure of standard offer service in Ohio is established through statutory

| provisions, so this #s not an aspect of the competitive retail geperation market that the

] Commission could change under its jurisdiction.

5 The FE EDUs SSO price serves as the price that castomers pay for generation if
they choose to not purchase generatign service from a CRES provider. The FE EDUs do

' not own generation. To establish the SSO price, the FE EDUs conduct & wholessle
competitive bid process to acquire the needed energy and capacity to serve $50

l customers. This competitive bidding process 15 approved by the Commission, conducted

‘ by an independent bid managet, and overseen by the Commission Staff.. ..

The comments from Dayton Power and Light (hereinafter DPL) further cotroborate

what FE is reporting.

: Based on the observed increase in customer switching activity in the DP&L service territory over
the past three years, it appears that the existing retail market design presents few (if any) barriers that
prevent customers from obtaining, and suppliers from offering, benefits of a fully functional competitive
tetail electric service market. As of September 30, 2012 Electric Choice Sales Switch Rates within the

14
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DP&L Service Tertitory averaged over 60% system-wide, and for Residential, Commercial, and Industrial
class were reported at rates of 24.48%. 75.3 %, and 94.3% respectively. In comparison, the same Electric
Choice Switch Rates three years prior (reported as of September 330, 2009) averaged only 11% system-
wide, and for Residential, Commercial, and Industrial ¢lasses were 0%, 2%, and 29.1% respectively.
Furthermore, DP&L has 22 suppliers registered in its service territory ...

AARP in its Comments delivered this general sumination:

Despite the suggestion in a murmber of the questions appearing in the Commission's
Entry, thers has been no evidence presenied by the Coramission ot others suggesting that
Competitive Electricity Service Providers fknown as CRESs in Ohio) bave not increasingly
gained matket share or that there are customers of any distribution utility who cannot obtain
competitive electric supply if they choose to do so. Ohio retai) restructuring law, as amended by
5B 221, is not designed for the benefit of the retail supply community. Rather, it was a product
of compromise designed to ensure that a competitive market could exist slongside a stable default
service. (See AARP, p.5)

AARP refers to the PUCO’s own reports to back up its general

conclusion:

Indeed, the Commission's own migration repotts eonfirm the development of the retail electric
snarket According to the most recent residential switeh zates, several Ohio distribution utilities
have the highest level of sales served by a CRES in the United States. And, these switch rates
have increased substantially since January 2011, According to the September 2012 data, the
percent of sales served by a CRES is over 60% for Cleveland Electzic, Ohio Edison, and Teleda
Edison. The switch rate for Duke Bnergy has increased from 31% as of March 2011 10 46% as
of Septembet 2012. The switch rate for residential customers served by AEP-Ohio have risen
fi-om 0% to 17.4% during this saxe time period and increased from 0% to 24.5% for Daywon
Power and Light Clearly, the electric retail market contivues to develop...(See AARP, p. 6.)

Other parties confirmed this general AARP outlook. The Ohio Power Comipany,

for example, on page 10 of its Initial Cominents says there are no problems or barriers in

oo e .
its territory and the company reports no artificial barriers to entry of CRES providers.

S?:e also P. 2 and 3 of the cornments from Duke Energy Ohio.

Ex

in

i

Of course, some parties do point to some minor problems. The Comments of Duke

wergy Retail and Duke Epergy Commercial Asset Management at page 2, for instance, call
o qu:stion switching fees and minimum stays that impede customers from switching, Others

antion other minor concerns. But these generally seem resolvable under the current system.

15
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Few saw any such major unfair advantage. Duke Energy Obio. On the other hand, saw

!no problem. (See Duke at p. 3.)

AARP offered extensive corrunentary on this question thh which the Citizens Coalition

agrees:

However, the suggestion that the "incwnbent provider” has any "tmfair advantage" raises
separate concerns. Pursvant to Ohio law, the incumbent distribution usility has an obligation to
provide default service to any customer not served by a CRES. AARP swongly supports this
obligation and policy. Pursuant so division (A) of section 4928.141 of the Ohio Revised Code,
beginoing January 1,2009, each electric ufility in this state “shall ptovide consumers, on a
comparable and nondiscriminatory basis within its certified temitory, a standard service offer
(S50} of all competitive retail electric services necessary to maintain essential electric service to
customers, including & firm supply of electyric generation service.” The Legislature adopted this
directive at the same time that it reafficmed the development of the retall electricity market.

There is 10 “unfair advamage” when g ulifity and this Conagpission is obligated to develop and
provide this "essential” service,

Furthermare, Ohio law has established the following policies that must govera the Commission's
implememntation of 8B 221 and should be identified and considered by the Commission in this
proceeding:

Sec. 4928.02. Tt is the policy of this state to do the following throughout this state
beginning on the starting date of competitive retat] electric service:

{A) Ensure the availabidity to consumers of adequate, reliable, safe, efficient,
nondisctiminatory, and reasonably priced retail electric service;

(B) Ensure the availability of unbimdled and comparable retail electric service.
(See AARP, p. 7.)

cQ B Should default service continue in its current form?

FE in its comments succinctly answers this PUCQO question:

The short answet to the question is yes, S50 service or default service should contipue in its
crrtent form in the FE EDUs’ service territories. This form has worked well for the FE EDUs within which
10 conduct competitive bid processes that have resulted in competitive SSO pricing for custormers that
choose net to switch to a CRES provider. The auctions bave run smoothly with no problems or coticerns
having been raised by the auction manager or the FUCO Staff, {See FE Comments, at p. 9.)

Duke Energy Ohio responds similarly and provides an important rationale for this

cdnclusion in its comments:

Yes. Customers should continue 1 have default service provided by the EDU as a safety-net and

as an additional competitive cholce. The EDU has historically maintained the direct customer connection
and is the foundation, through its slectric delivery system, to providing safe and reliable service to
customers. There needs to be some entity ultimately responsible for ensuring that customers are adequately
served and that there is generation service available to any customer should a CRES or other competitive
setvice provider {e.g. wholesale supplier) fail to deliver, (See Duke Energy Ohio ai p. 4.)
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NUCOR Steel Marion , Inc., (hereinafter NUCOR) likewise conclndes

‘As our responses reflect, it is not necessary to change the current §,B. 221 standard service offer
paradigm to effect improvements that will benehit customers, We continue to support the
current $SO structure since it ensures the continued gvailability of an EDU-provided electric rate plan,
while allowing customers to shop in the markets if they wish. (See page 5 of NUCOR comments.)

Later in its comments NUCOR offers this conchusion:

Yes [responding to question C]. As discussed abave, S8O service as currently configured is very!
impartant to customers, provides a crucial safety net, and works well. Absent & compelling reason to changs,
the status quo should be maintained. As noted earlier and in sesponse to question (d} below, there are few
barriers to customers who wish to shop for generation supply and customers are shoppmg inlarge numbers :
in Oio. To the extent inadequate market access or barriers 1o access are feund to exiscin the case of
particulsr utiljties, the Commission should address those barriers on a case-by-case basis. (See NUCOR
Comments 2t p. 8.)

The Comments of the Ohio Energy Group (bereinafter OEG), affirms what

others have stated above: i

. Yes {in response to whether “default service” shovld continue in its cuerent form?), particularly |
since 100% of the SSO load of default service providers in Ohio is or will likely soon be subject w0 ]
competitive auctions, Under the default service model currently emerging in Ohio, customers of
incumbent providers can enjoy lower electric rates as a result of competitive S50 anetions. Those
customers also have the opportnity to choose to take service from an alternative supplier who may be able
o offer them s better deal for their electric service. Hence, the eurrent model provides sufficient
opportunity for customers to enjoy benefits associated with retail competidon.

Tmportantly, the eorrent defanlt service model also includes another highly atractive feature that
would be lost if default servics is discontimued — it provides retail customers with a “safe harbor™ from the
risks associated with a completely unregulated mazket by preserving limited regulatory authority for the
Coramission, For example, in the event that a competitive refail electric service (“CRES™) provider fails to
provide service 1o customers, as contemplated by R.C. 4928,14, the current model assures that a default
service provider wil) be available to serve them ar a reasonable price. The ability of the Commission to take
actien to protect customers through the regulation of a default service provider showld be preserved.
Moreover, substantial changes to the current defankt service model would likely necessitate legislative
action, which is unnecessary given that the current mode) is functiching well. (See Ohio Energy Group
Coraments at p. 2.)

(d) Does Ohio's current default service model impede :
competition, raise barriers, or otherwise prevent customers from

choosing electricity products and services tailored to theilr
individual needs?

NUCOR gave this response:

No. The dramatically increased shopping level of EDU customers over the past several
years demenstrates that most customers have the ability to shop, and that many customers are |

i
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taking advantage of shopping opportunities throughout the state. The following table summarizes the
switch rates across all customer classes for each Ohio EDU, as of December 31, 2012:

In this Table 2, provided by NUCOR, there are percents of switching for cach EDU.
NUCOR then points out that the SSO and the CRES co-exist and provide full choices for the |
electric utility customers:

It is notewarthy that aven with such large levels of shopping, for each EDU there is still a
significant level of sales being made by the EDU itself under its S5O, This shows that while the
current defanlt service madel is not an impediment to competition, it provides a utility-offered
rate option that is attractive and suits the needs of certain customers better than shopping for
a supplier. In other words, generation supply through competitive suppliers and threugh an i
EDU's SSO rate offering are optiotts that can (and do) suecessfully exist side by side under 8.B, 221's
current 88O structare. (See NUCOQR for all abave at pages § and 9.)

- The Citizens Coalition in commenting on this PUCO question provided its own views 01
why costomers may shy away from CRES offets and called for studies addressing why i
customers make certain energy supply choices. Other parties have also provided their own viewlv

on such issues. But instead of these guesses, the Coalition is calling for an objective study on

customer behavior: : :

It wouid also be helpful if such an inquiry about these terms was backed up with actual market resesrch ‘1
seeking out customer views on what, if anything, wag “prevent™ing them from making relevant choices. Tn;
fact, uptil such market research hag been condncted, it is not really possible for anyone to answer this
question with any certainty, (See Coalition comments in this question.)

e. Should Ohio continue a hybrid model that includes an ESP and
MRO option?

The Initial Comments of Dominion Retail, Inc,, d/b/a Domesrtic Eﬁergy Solutions -

|
i
(hereinafter DES), stated: : , z

No [in response to whether Ohio should continue a hybrid model that includes an RSP and MRO
option). It is understandable that the legislature proceeded cautiously by permitting ESP based i
$80s where the utility could show that the ESP is more favorable than an MRO-based :
S80. Mareover, the statutory provision that prohibits the Conunission from returning to an ESP- :
based SSO once an MRO-based S8C is anthorized” may well influence the Commission's i
decision as to whether the ESP model i more favorable than the MRO mode. (See DES at pp, 5 and 6.)
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The Citizens Coalition did comment extensively on this question. There is no need to
repeat all of that except to report that the Coalition’s comprehensive position remains firm,

There are two changes that could be made in the MRO-ESP process that would improve

it. These probably require legislation. The first would be to allow a later return to an ESP even|

after a uhhty has been approved for an MRO. Various parties commented that they believed the

PUCO had favored an ESP approach because the Commission knew that it could nevpr returm to}f:
an ESP once an MRO had been allowed, no matter how justified such a return would be |
The second change is that no Utility Company should be gﬂowed to veto a PU;CO

decision related to an ESP. Currently if a utility proposes an ESP with all of its terms, the
Commission cannot really alter that ESP because the utility company by law has an absolute vetdin
over any changes. Not even the United Supreme Court can overturn such a veto. : :

This utility company veto power is indefensible and must be eliminated.

f. How can Ohio’s electric default service madel be Improved to
remaove harriers to achleve a properly functioning and robust
competitive retall electric service electricity market?

In the Initial Comments of Excelon Generation Company, LLC, and Constellation

Newenergy, Inc. (hereinafter Excelon), the following recommendations are made:

As an initial matter, Exelon believes that it is helpful to establish 2 clear set of
characteristics defining a "fully fumctional competitive retail electric service market" which
include the following:

Price Transpavency between CRES Provider and EDC Offerings - There must be a true
apples-te-apples Price to Compare ("PTC") with which consumers can evaluate CRES
Provider offers with the EDC $50 supply opticn, The PTC should include all EDC costg
that are avoided when # customer takes generation supply from a CRES Provider, including,
buat not limited to any reconciliation charges, Providing customers with full and accurate
information provides complete price transparency and enables customers to make informed
decisions.

Tnformed Customers - Customers should be aware of their ability to choose competitive
supply, informed of their choices and able to easily compare options, prices, terms and |
conditions.

Ease of switching - Customers should be able to switch easily from SSO supply to a CRES
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Provider, and also 1o switch between CRES Providers to pursué different spportunities and
offerings. (See Excelon, pp. 4 and 5.)

‘While the Coalition does not agree with every detail of these, the Coalition agrees wu.h the

overall goal of providing “complete price transparency.,” That must be one of the tain goals of
all parties to this proceeding. This information should be provided not only on the Internet

“Apple to Apples PTC,” but also at the most relevant time for the customer in a form easily

comprehensible to the customer. The most relevant and appropriate time is when The customer

receives and reviews their actual monthly bill. So this information should be on the bill along

with comparisons to the offerings of other CRES suppliets. ;

The Excelon Initial Comments on page 5 states this principle: "Cunsiomers shduld be :
aware of their ability to choose competitive supply, informed of their choices and abl§ to easily |
compare options, prices, terms and conditions.” To carry out this excellent Excelon oiajcctive,
the Citizens Coalition has already recommended that such information should be provided on the;
customer’s bill (while this information may be available on the internet, many custonisrs |
especially the most vulonerable may not have computer access, may not know how to use this,
and may not understand various competitive offers.)

The Citizens Coalition strongly recommends that the bill form should disclose éwhat the
five lowest cost CRES providers at the time would bave billed the customer if the customer had |

received the same service from one of them as well as the pertinent SSO computation. This

information would meet the Excelon goal of “Providing customers with full and accurate

information....complete price transparency and enable/ing] customers to make informed

decisions.”

Also Excelon implicitly is acknowledging the need to insnre thar the “Apple to Apples”

information is accurate. The Citizens Coalition has heard anecdotal evidence that wheﬁ a
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customer calls to change a CRES provider because they have found a better offer, some CRES t
sales persons “try to make a deal” and entice the customer to remain by offering some kind of
lower price. Such a “low-balling” activity completely negates the Public informatioﬁ of “Appler |
to Apples.” This matter demands PUCO investigation and testing. We recommend that the |

PUCO make trial calls to random CRES providers. CRES providers should only be éllowed to l

offer deals which are a matier of public knowledge through the Public “Apples to Apples” |
comparisons. Perhaps RESA and its members would volunteer to help with this invegtigation ;
effort which certainly affects all the RESA membership. Any CRES provider who is ;f;found |

guilty of such activity should be banned from the Ohio market. | |

The comments of the National Energy Marketers Association (hereinafter NEM) made

these recommendations for improvements in order to remove basriers:

However, in the interim until this is achieved, improvements could be made to the current default
service model, Utility default service should include more timely, market based pricing signals to |
consumers to provide an environment for sustained competitive activity and more accurate hasis upon
which consumers can evaluate competitive energy afferings. (S8ce NEM, p. 6.)

The Citizens Coalition agrees with this goal. The Coalition’s recommendation for providing

compatison pricing right on customer monthly bills certainly would give customers appropriate

pricing signals

g. Are there additional market design changes that shoula be

implemented to eliminate any status quo hias benefit for
default service?

RESA promoted an extensive list of programs that should help to eliminate any status

quo bias toward the 880’s:

Consumer Education and Programs to Affirm CRES Provider Selection :

Regardless of whether the curtent default service model is reformed, RESA encourages the
Commission to consider adopling programs to increase the Ievel of customer education in order to ,
encourage costomers to affirmatively select a CRIES provider. This can be accomplished through a variety
of programs that recognize the hesitancy of residential and small commercial customers to seekiout
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competitive market offerings because they are unsure of and/or lack awareness of their choices. Such
programs would be implemented by the EDU and would utilize a variety of customer cammunication

channels to edncate customers about available CRIES provider supply offers and provide easy. convenieng
methads for enrollment, 5

These measures should include:

.The development of a robust FUCO website that allows suppliers to post offers avallable for
residential and small commercial customers, such as those developed in Pennsylvania, Texas, Dlinois, and
New York.

The development of & prominemnt section on the EDY website that directs customers 1o the PUCO
website.

Development of a process to allow cusiomers to learn about campetitive offers when contacting | 1
1he EDU customer service centey. i
Development of a process to allow customers to select a CRIES provider at the time of new
service initiation and when customers mave sexvice to a new location,
Developing the key messaging and ensuring that all interested stakeholders are wurkmg
together 1o create effective and reasonable marketing aimed at delivering that messaging is
critical. RESA recommends that the following key messages be conveyed in any staewide
consumer cducation effort, See RESA at pp. 32-33))

There is merit in many of these recommendations. In the opinion of the Citizens Coahuon all of

these marketing efforts would be greatly enhanced if all the CRES providers took the pledgc

P - . VIV

outlined above to provide all custorpers all the time with reliable electric service at tl‘uaii lowest
possible rates. Furthermore, the consumer education campaigns should include pmvidmg
relevant CRES information to the customers when they receive their monthly bills. S;i)eciﬁcaﬂy |
each bill should be accompanied by information on what the five lowest suppliers woﬁld have
charged totaled so that the customer can easily compare theit actual bill with other pos;siblc bills
and then make an informed choice for the future. |
Furthermore, as already recommended, the Citizens Coalition would suggest the
following. A program should be established of “Utility Advisers” whom customers could call

and who would provide objective comprehensive information on rates, time periods, contract

terms, bargaining opportunities, possible penalties for switching contracts, calculations'of the

lowest utility rates, and other details concerning marketer offers. These “Utility Advisers” could
also help residential customers in terms of energy efficiency and energy choice prograrﬁs. We

would urge the PUCO and the various electric entities and marketers in Ohio 10 establish a
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program of “Ultility Advisers.” These advisers would be recruited through neighborhood and
commugity groups. This program could be financed through contributions from the electric
utility companies, the marketers, and other funding sources. We hope that RESA will support

such program which certainly should help with the marketing goals implicit in the RESA

marketing recommendations.

h. What modifications are needed to the existing default‘serviceé
model to remove any inherent procurement {(or other cost)
advantages for the utility? '

First, defects in the wording of this question have already been pointed out by the
Citizens Coalition in our initial Comments. These need to be “modified.”

Secondly, following the RESA lead the Coalition has urged various educational efforts

which could help customers determine when the S50 is not in their best interest. The RESA
education coupled with the Coalition’s recommendations could help the custormers easily

determine whea the SSO was not the best offer and that they could choose a lower costing CRES

offering.

. What changes can the Commission implement on its oi;vn
under the existing default service model to improve the
current state of retail electric service competition in Ohio?

Dominion Retail (DES) submitted this excellent suggestion. The Commission should be

able to establish this on its own;

Lengthy mandatory minimurm stay provisions for shoppers wishing to ¢change CRES
providers should be eliminated so that shoppers are not ferced 1o return to defauls service for aa
extended period before making a change in suppliers. (See DES Comments, p. 11.)
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The Coalition also made a number of suggestions on what the Commission could do
This includes investigations and audits of the CRES marketers to insure they are actually

campeting to provide reliable electric service at the lowest possible cost.

j~ What legislation changes if any, including changes to the
current default service model, are necessary to better support a.
fully workabhle and competitive retail electric service ma_rket?

€

l

The wording of this question has already been sharply criticized in the Cinzens (}‘oahnon'|
i

comments. Here are those criticisms again: '1
1

Apgain this question is filled with various terms that are not defined. This includes “better supporu"
and “fully workable.” Ewven worse, the question assumes so much 2o that it is not an objective and fanly
phrased question seeking the truth, but instead seems to emanate from a polemical source,

This attack is reinforced by 2 powerful comment from AARP: ; i

retail suppliers. This is not why the Legislaiure adopted default service as a stable, reasonably:
priced option. Rather, the current law reflects a policy that ensures that residential customers
will receive an "essential” service pursuant to a procurement plan for default service thatis
market-based and reviewed and approved by the Commission. The Commission’s process and
regulations requires the witlity 1o take into account and demonstrate why the proposed plan will
comply with the statmory policies idemtified above. 1t is then up to the retail suppliers to offer
products and services that customers may choose as an alternative to the standard service offer,
{See AARP comment at p. 11.)

The question prestmes the purpose of defavlt service is to suppert the competitive \
|

A possible change for legislatibn is suggested by the Initial Comments frorn th%e
Northeast Ohio Public Energy Council, Over and over these NOPEC comments praise the
benefits and advantages to customers that result from governmental agpregation. But ;Nh)! does |
the aggregation have to be “govcrmner:tai”? Why could not nonpfofit groups engage in signing

up customers for a non-profit aggregation? What about other non-governmental entities

undertaking an aggregation program? The PUCO should consider recommending this to the

Ohio General Assembly. |
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i- What potential barriers if any, are heing created by the
'implementatlon of a provider’s smart meter plans? Should
CRES suppliers be permitted to deploy smart meters to
customers? Should the Commission consider standarijizing
instaliations to promote data availability and access?

The Citizens Coalition stromgly recommended “a go slow™ approach for implementing
smart meter plans. The Coalition worries very much abouf the high initial costs for any such '
system. There are also various problems such as security, confidentiality, and privacy.  This i
cautious approach was endorsed by the FirstEnergy companies: ‘

The FE EDUs are only in the injtial stages of installing and festing smart meters . -3
on a limited basis. Therefore, it may be premature to reach a conclusion about the ‘
potential impact of smart meters on competitive retail electric service in the FE EDUS’ .
service territories. The limited number of smart metexs that are being installed are done i
for pilot purposes, many of which have different objectives, including smart grid related
objectives, Many smart meter related issues, such as customer privacy, cyber security,
access 10 data, EDI protocols, meter functionality requirements, sub hourly metering --
including both the frequency and who bears the costs —- all shoald be addressed before
any conclusions about standerdization of installations may be reached, (Se¢ FE compments atp.

Dayton Power and Light pointed out another reason why CRES Suppliers should not be

permitted at all o install smart meters.

CRES suppliers should not be permitied to install smart meiers for billing purposes. The utility
has the vesponsibility for metering services, and for safety reasons, no other provider should be permitted to
offer metering that would be used for billing of utility sexrvices. EDU"s follow strict metering guidelines
e3atablished by the National Electric Safety Cade and American Standards Nationsl Institute to which
CRES suppliers are not subject. (See DPL comments at p. 5.)

Furthermore, there are question still unresolved abont what should be measured by the

smart meters:

At this time, scale-leve] smart meter roll-out in Ohio s primarily focused behind Duke
Energy Ohio. The custormer benefit of smart meters is largely driven by the ability for
customers 1o modify their hourly usage behavior and receive economic rewards for that
behavior. However, ii is RESA’s undersianding that Dulte Enerpy has no corrent plans o modify
their settlement process to settle customers who have smart mesers on their individual hourly
usage (versus the generic load profile for the load class), To realize the consumer henefite of
smart meters, once emart meter installation is at scale behind a utility, the ufility shovld settle

the customer’s usage to the customer’s hourly load profile, not the rate class load profile. (See RESA at p.
41)
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We nnderstand that smart meters involve some kind of two-way communication capability. In
the Coalition’s view this must allow customers the possibility of switching their eqergy supplics
on an immediate basis. Customers should be empowerea to buy electticity anywhcré and at any
time and at any price offered if there really is to be a free market. The Coalition furthermore
anticipates the coming availability of computer programs that will assist customers m making

these real-time buying decisions.

Finally, as we stated in our Initial Cornments, the Commission should establish a |

separate proceeding for any considerations and decisions about “deploy[ing] smart meters.” Thi

would include a proceeding that can focus upon “standardizing installations™ and “promo[ing)

data availability and access™ as well as exploring the costs for smart meters and whether there is |

i
i

a cost benefit for customers in implementing smart meter programs, Also the Commission in
such a separate proceeding must call upon recognized experts on all sides of the “Smart Meter” |

issue in order to insure a comprehensive review and unbiased decisions and orders.

i. (This should he “..7) Should the Commission consider
standacdized billing for electric utilitles? |

The Excelon initial comments stated this obvious fact:

Additionally, communication remains a comerstone of an effective competitive market
place. If buyers and sellers cannot reach each other to make offers and acceptances, and speak
in the same "Janguage," commerce will be impeded and, even if it cap take place, additional
snd ywnnecessary costs will be incurred. (See Excelopatp. 11.)

The National Energy Marketeers (hereinafter NEM) filed-this comment:

A critical goal of wiifity rate unbundling is to provide consumers with information that will altow
them to evaluate competitive offers against viility defaule sexvice raies. Bills which separate out
regotated delivery and unregulated competitive services, so that consuimers may choose, ona .
line-item basis, both the amount angd price of each competitive servics that they wish to purchase
are essentizl to fostering competition in the energy marker, Unbundled rates expose consumers |
to price signals that permit them 1o compare competitive options., (See NEM azp 11.)
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The Coalition accepts these two comments and argue that these support establishing a
standardized billing which would include as we have emphasized before rate comparisons of

various energy providers. We also again repeat our specific proposals:

This standardizad billing should also be coupled with faster ways for customers to changed
marketers. There is no reason why cellphones should not be able to photograph meter readings and subm
thig information fastantly to the marketers. This would allow customers to immediately take advantage o 1
the competitive market just like car drivers now can choose where to buy gasoling and they know ‘

immediately how much the gasoline costs, In Tact, “ap’s” on cell phones counld be developed to allow for ;
this.

k. (should be “m.”) Do the third party providers of energy

[ efficiency products, renewables, demand response or other
‘ alternative energy products have adequate market access? If
not, how could this be enhanced?

'
)

. The Citizens Coalition has no further comments beyond those made in our Initial
Comxpeuts. We do call for stndies and market based research to determine what custorners know

and how betier to reach them
l

I. (should be “n.”) Does an electric utility have an obligation to
control the size and shape of its native load so as ta lmprove
energy prices and reduce capacity costs?

The Citizens Coalition initially endorsed the notion that electric utility cornpanies should
conol the size and shape of their native load if this would foster the goal of reliable electricity

at the lowest possible cost.

The comments of other parties are helpful in a discussion of this question. Advanced
Energy Economy Ohio (hereinafter AEEO) supplied this analysis:

ABEEQ believes that eleetric utilities do have a clear statatory obligation to control the
size and shape of its native load 5o as to improve energy prices and reduce costs to customets.
Specifically, we point to ORC 4928.11 and ORC 4928.02. Both these sections of the code maks
the intent of the legislature 1o impose upon regnlated iiiities a duty to consumers of the state of
Ohio; that duty clearly includes controlling the size and shape of native load in a manner that
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Iowers energy prices and reduces capacity costs. Specifically, ORC 4928.02 (A) states that it is
the policy of Ohia to “Ersure the availability to consumers of adequate, relizble, safe, efficient,
nondiscriminarory, and reasonably priced retai! eleciric service,..” ORC 4928.02 () states that it
is the policy of Ohio 10 “Ensure retail electric service consumers protection against unreasorable
sales practices, market deficiencies, and market power...” Clearly, the Commission has been
anthorized by the Commission to build a ompetitive marketplace in Ghio that lowers costs (o
consumers, and ensure that utilities control the size and shape of load to improve energy prices
and reduce capacity costs. {See AEEQ Comments at pp.12-13)

The Environmental Law & Policy Center (Environmental Center hareinafterj stated thei%r
analysis: : \

The Commission specifically requested ideas on how to mitigate “the potential impact of capacity
consiraints on Ohio ratepayers.” The following comments address the Coemmission’s second question (k) |
under the Market Design Section, which asks whether electric utilities have “an obligation to contrel the |
size und shape of its native load so a5 to improve energy prices and reduce capacity costs?” The
Environmental Law & Policy Center believes that utilities have an obligarion 1w 1educe capacity costs and |
can do g0 by bidding eligible anticipated energy efficiency and demand response resources igto the PIM |
Base Residual Avetion, PIM’s capacity market. These are resources that have not yet been created, but
wili be created pursuant to Ohio law and will be eligible to meet capacity obligatiens through the
capacity market. By bidding these resources into the capacity market, Ohio utilities can reduce

- the ¢learing price of the auction, tereby directly lowering the cost of capacity.
(See Environmentz] Center at p,. 1).

Corporate Separation

a. Whether an electric utility should be required to disclose to the
Commission any information regarding the utility's analysis or
the internal decislon matrix involving plant retirements,
capaclty auction, and transmission projects, including i
correspondence and meetings among afflliates and their,
representatives? f

For this question the Sierra Club and Ohio Environmental Council (hereinafter Sierra
Club) submitted these insights;

There are very clear coaflicts of interest between EDUs and their affiliates,
Generally, an EDU is responsible for providing safe, reliable and affordable elect-ic
service to cusiomers within its monopoly territory. An unregnlated generation affiliate
(“CRES Provider™) is not subject to regulation and seeks to maxiroize profitin a
competitive environment. Information traded between the two entities could provide a
competitive advantage to 2 CRES Provider over its competitors, Certain conduct by one
affiliate may serve to raise prices (and therefore profit) within the monopoly territory of
an EDU. Therefore, the Commission has an obligation to ite custorners to be vigilant and
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review this information as it relates 10 cost of service. The Sierra Club and OEC
recommend that affiliate interaction among Ohio utilities be consistently monitored and

serutinized by the Commission — and that the information reviewed be made available to
the public, (See Sierra atp, 7.)

These organizations argued that the PUCO has a broad anthority 1o carry out such information- | -

gathering activities:

Sierra Club and OBC urge the Cominission to txercise its broad authority and
require disclosure of as much information as possible in order to serve the public interest.
Sierra Club and OEC assert that the Commission possesses, via statute, the anthority to
reqguire such disclosures - even to the point of examining the records of an affiliate. The
Ohioc Administrative Code also provides authorization for the Commission to examine | !
the books and records of any utility affiliate, (See Sietra at p. 2.) '

The Utility Workers Union of America (hereinafter UWUA) maintained that the PUCO |

has an even greater power for compelling such disclosure: . ;
Given the potential impacts on markets and consumer prices, UWUA urges not only that

electric utilities and their affiliates should be required to disclose information regaading the corporaticn’éw

analysis and decision-making process involving plant retirements, capacity auctions, and sirnilar !
decisions, but also that the Coromission should exercise its existing stamtory avthority to compel f
disclosure in appropriate cases. (See UWUA atp. 3.) ]
|

The Coalition agrees with all of these comments,

h. Should a utllity’s transmission afflliate be preciuded from

participating in the projects intended to alleviate the constraint
or should competitive bidding be required?

i
|
]
I
The Citizens Coalition agrees with this FirstEnergy comment: 3
Mo, the FE EDUs do not believe a transmission affiliate should be precluded from
participating in projects intended to alleviate a constraint. Excluding parties that may

provide the most cost efficient solutions from such projects may significamly increase
costs for customers, (See FE comments at p, 22.)

1
The Coalition also agrees with this comment: !

Response; No, a utility's transmission affitiate [should] not “be precluded from participating in the
projects intended to alleviate the constraint™ This should not be some kind of a priori or presumptive
restricticn. Simijlarly with requiring “competitive bidding,” This also should not be an a priori or
presumptive restriction. Generally “comperitive bidding {should] be required.” The transmission affiliate
could participate in this so long as there were appropriate safeguards and the transmission affiliate did not

enjoy any kind of unfeir advantage including knowledge about the utility which was not available to the
other competing bidders. '

|
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C. How long should a utility be permitted to retain their Injeptlon
rights?

|
In accordance with the Coalition’s Initial Cornment on this question, the Coalition still |

needs to study this issue more before providing a fesponse.

d. As fully separate entlties, does a utility’s distribution affiliate have
a duty to oppose the incentive rate of returm at FERC?

The Citizens Coalition still does need to study this issue more before taking a final position.

However some of the other parties did provide comments which give pause.

FirstEnergy raised the question whether there was a jurisdictional issue involved kere.
There could be a line here that the State may not cross. (See FE Comments at pp. 2510 27.) |

The Industrial Energy Users provided this enlightening comment:

A utility may have a fiduciary duty to appose an incentive rate of retur if the proposal is adverse |
to the interests of its shaccholders, Otherwise, the question canniot be answered withont speculating about |

the meaning of the words in the question. It would be helpful if the Commission would clanfy this questmn
as part of this investigation, (See IEU Comments at p 31.)

e. Is there a potential for consumers to be misled by a utility's L
corporate separation structure? |

The Sierra Club and Ohio Environmental Coumcil gave a very detailed answer on this

question which the Citizens Coalition endorses:

Sierra Club and OEC note that consurmers are likely misled by any attempt at
purposeful confusion fostered by vility affiliates or their agents under the same
“ambrella” and with a similar logo. Siesra Club and OEC agree with the comments filed
by Ohio Partners for Affordable Energy (“OPAE") in PUCEO Case Nos.12-525-GA-ORD
and 12-1924-EL-ORD, in which several recommendations for reforms are listed. Theze
reforms would assist in protecting customers from being misled by affiliate relationships.

In those comments, prepared with the assistance of Barbara R, Alexander,
Consumer Affairs Consuliant, OPAF listed several problems with how branding counfd
lead to confusion on the customer's part in determining whether 3 representative of an
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affiliate (or competitor) was a part of the electric distribution utility. OPAE noted thata
typical custorner relies on what is stated during an in-person meeting disproportionately
aver any written terms and how this is purpasafully employed by marketers,

Sierra Club and OEC pote that OPAE makes several recommendartions. Several of
these should be employed to reduce the potential that the ntility’s corporate structure will
rnislead the customer into thinking they are dealing with a representative from the
traditional distribution utility. These include:

* A Supplier should be required to affirmatively identify the name of the
Supplier represented and affirmatively state he or she is NOT working for
the local distribution company — orally and in writing.

» A Supplier going door-to-door or appearing in-person should not wear
appare] or accessories that contain branding elements or suggest a
refationship that does not exist with any disuibution wtility,

= A Supplier should not be able 1o nse the name, bills, marketing maierials
or other materials of z distribution utility in a way that suggests a
relationship that does not exist,

Sierra Clyb and OBC recommend these proposals be adopted. {See Siemrs at pp. 10-11.)

NEM provided a similar conclusion which the Coalition also endorses:

NEM believes as a long-standing principle that a wility shonld not speak on behalf of {ts

unregulated affiliate or give the appearance that it is speaking on behalf of its unregulated
affiliate. In addition, a wility and its unregulated affiliaie should not cade upon, promote or

suggest to any customer, supplier or third party that they may receive preferentia] treatment 4s a

result of the affiliation. Relatedly, all suppliers, affiliated and non-affiliated, must not

misrepresent the nature of their relationship with the urility in their dealings with consumers.

Asg

a general proposition, if a utility name is uzed by an entity, affiliated or non-affiliated, that entity
must make proper disclosures with respect to its relationship with the utility. In other words, the
foeus ofthe regulations should be an proper disclosure regardless ofthe entity’s affiliation. (See NEM

comments at p. 12.)

f. Are shared services within a “structural separatlon” conflguration
causing market manipulation and undue preference?

Once again the Citizens Coalition notes the prejudicial language in this question. The

Citizens Coalition would urge the PUCO to reconsider the wording of this question and resubmit

\
g
!

it for comment, Secondly, the Citizens Coalition siill needs to sindy this issue more before

taking a final position.

a9%d
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9. ‘Should gemration and competitive suppliammmmmd to

The Coalition initially resporded no. First Energy takes an even harder line:

Such 2n action is beyond the jurisdiction of the Commission. That being said, if
corporate separation rujes are properly implemented, then nothing would be gained by an
approach requiring an electric utifity to have no generation or wansmission affiliates.
Costs for customers may increase due to the loss of efficiencies gained through such a

structtire. As stated in response to paragvaph (f), such a corporate sirnctuse results {n
econanties of scale thus reducing overhead costs and loweting the administrative costs

that ultimately benefits retail consumers tdrough their distribution and transmission rates. (See FE at p.
29.)
The Coalition then assues that this lower overall cost is appfopriately allocated. The

customers therefore benefit from this lack of divesture.

h. Are there PJM tariffs or FERC rules that would be mitigate
market power and /or facilltate retall elactric service
competition? '

The Citizen Coalition still needs time to study this issue more before adopting a final
position. The Industrial Energy Users did provide this helpful comment:

There are Chio laws, Commission reles, PIM tariffs and FERC rules that, if properly
implemented, can and will mitigate undue concentrations of harizontal and vertical markes power and
facilitate wholesale as well as retail electric sexvice competition, For exampie, PIM's RAA is a FERC-
approved agreement that egtablishes the means by which generation capacity service is to be valued and
priced within PTM’s regional organized wholesale market, (See IEU Comments at P. 33 ) ¥

X Conclusion

|
Again, we thank the PUCO for inviting Initiai Comments and Reply Comments on these %
very crucial issues. 'We once more urge the Commission to evaluate all such proposals related to

the Standard Service Offer, free markets, and competition from the standpoint of whether these }
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produce reliable electricity at the lowest possible prices for Ohio electric consumers.

Respectfully snbmitted

216-912-8118
Email: meissnerjoseph@yahoo.com

Legal Counsel for
The Citizens Coalition

33

T gt/i1 Povd STYLS 17v916281Z  BZ:€Z E£192/98/Vv8



SERVICE

|
We have faxed this legal document to the PUCO docketing Office as we were told in ai
phone message with the PUCO. We understand that all Comments submitted by anyone, once;
received, are to be scanned and inputted 1o the PUCO website. Everyone then can access the
and nse them. Based on this guidance, we have not mailed these Comments to others. We wilt

use some of the email address lists to send these out to various parties. If we are mistaken in any

Law Firm jof Meissner and Associates
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