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Way”, (See Exhibit A)) The Ordinance, by its torms, purports 1o shift the long-held legal
principal that the City’s streetcar operation should bear the costs of ulility retocation. and ingtead
functions 1o transler the costs of the relocuiion away from the City and onfo Duke tinerpy Ghio,
and by extension, its customers.

i4.  Although Duke Lnergy Ohjo does not question the authority of the City o
regulate its streets, includling the Tocation ol utilities. pursuan( o a lawtal excecise of its valid
police power, the Ordinance, as it applies to the affocation of wility refocation costs, is not within
the City of Cincinnati’s home rule powers and represents a significant over reaching of the City’s
DOWCLS,

15. Ohio law has long held that the operation of o mumcipally owned streeteer 18
merely a proprictary, not a governmental, function of a City. A sueh, the City of Cincinnati
cannot give Its own strectear preferential treatment or status vnder the law, Accordingly, the Cily
cannot force other utilities operating in the street to relocate at their own cost 1o make way for
the strectear, The City is responsible for bearing the costs of relocation nccessitated by ifs
actions. Notonly is this the faw, it further comports with all concepts of equity and fairness.

16, M Duke Energy Ohio is required initially to pay for the costs of the relocation of
the facilities used to serve s customers, which relocation is dircetly and proximately causced by
the strectear project, it is authorized pursmant to Ohio Revised Code Chapter 4939 to seck
recovery of all such costs. As a consequence, the relocation costs resulting from the City's
streetear project will, by law, be borne by Duke Fnergy Ohio customers, polentially ingluding
those eustomers located owside of the City of Cincinnati, 1f the City is successfui in changing
this cstablished law. the net effect could be that customers across Duke Lncrgy Ohio’s systom

would be responsible for a very substantial part of the costs of the streetcar project.
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