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Way". (See Exhibit A.) Tlie Ordinance, by its terms, purports to shift the long-lieid legal 

principal thai the City's streetcar operation .sh<n.ild bear the costs of utility relocation, and instead 

functions to transler the co.sts ol'lhe relocation away Iroin the City and ostto Oukc l{ncfp;y Ohio, 

and by extension, its customers. 

14. Although Duke Energy Ohio does not question the authocity of the City to 

regulate its streets, includling the location of utilities, pursuant to a lavvl'ul exercise of it.s valid 

police powc!', the Ordinance, as it applies to the allocution of utility relocation costs, is not within 

the City of Cincinnati's home rule powers and represents a signiiicanl over reaching of the City's 

powers, 

15. Ohio law has long held that the operation of a municipally owned streetcar is 

merely a proprietary, not a governmental, function of a City, As such, the City of Cincinnati 

cannot give its own streetcar preferential trcatinenr or status under the law, Accordingly, the City 

cannot force other utilities operating in the street to relocate at their cnvn cost to make way for 

the streetcar, 'fhe C'ity is responsible for bearing the costs of relocation necessitated by its 

actions. Not only is this the lavv, it further comports with all concepts ofecjuily and l^airness. 

16. If Duke Energy (.)hio is required initially to pay for the costs of the relocation of 

the lacilities u.sed to serve its customers, wliich relocation is directly and proximately caused by 

the streetcar project, it is authori?;cd pursuasit to Ohio Re\-ised Code Chapter 4939 to .seek 

recovery of all such costs. As a consequence, the relocation costs resulting tVora the City's 

sU'eetcur project will, by law, be borne by !)uke Hnergy Ohio customers, potentially including 

those custfiiners located outside of the City of Cincinnati, If the City is successful in changing 

this estabhshed law. the net effect could be that customers across Duke Energy Ohio's system 

would be responsible for a very substantial part of the costs of the streetcar project. 
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