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l. INTRODUCTION

The Office of the Ohio Consumers’ Counsel (“OCGilgd a Motion to Dismiss a
portion of the Application of the Dayton Power dnght Company (“DP&L” or “Utility”) that
was filed on December 21, 2012. Specifically, Os&€ks dismissal of DP&L’s request for
deferral of costs allegedly incurred as a resuthef2011 weather events — costs that DP&L can
be expected to try to collect from its customddR &L filed its Memorandum Contra
(“Memorandum Contra”) to OCC’s Motion to Dismiss Babruary 6, 2007. OCC hereby replies
to DP&L's Memorandum Contrhand maintains that the Commission should dismR&IDs
2011 storm cost deferral request, or at least deogmple opportunity for parties to conduct

discovery and brief the issue.

! Ohio Adm. Code 4901-1-12(B)(2).



Il ARGUMENT

In its Memorandum Contra, DP&L failed to addressignaf the arguments asserted by
the OCC. Instead, DP&L chose to revisit its owguanents in favor of its deferral request, each
of which will be addressed accordingly. For thasans explained below, and in OCC’s Motion
to Dismiss, this Commission should dismiss DP&leguest to defer costs allegedly associated
with the 2011 storms.

A. OCC'’s Motion to Dismiss was Procedurally Propeiand Timely Filed with the
Commission.

DP&L argues that OCC’s Motion to Dismiss shoulddeaied because it is “without
procedural basis?” Motions to dismiss, however, are routinely filml sometimes granted by
the Commissiofi. For instance, FirstEnergy filed an applicatioor‘approval of certain
transmission and distribution (T&D) projects foclumsion as part of its compliance with the
2009 energy efficiency benchmarks set forth in i8act928.66(A)(1)(a), Revised Codé.The
Commission granted the intervening parties’ (inesigdhe OCC) motion to dismiss, which
argued that the application “violates Ohio Lawstégse it “relies upon projects completed

before 2009.> In fact, DP&L has also taken advantage of thétgho file motions to dismiss

2 DP&L Memorandum in Opposition to OCC'’s Motion tésBhiss, at 2-3.

3 See, eg,, In the Matter of the Energy Efficiency and Peak Demand Reduction Program Portfolio of Ohio Edison
Company, and the Toledo Edison Company, Case Nos. 09-384-EL-EEC, 09-385-EL-EEC, 09-386HHC, 2009
Ohio PUC LEXIS 1166, Entry (Dec. 16, 2009e also, In the Matter of the Commission Review of the Capacity
Charges of Ohio Power Company and Columbus Southern Power Company, 2012 Ohio PUC LEXIS 666, Case No.
10-2929-EL-UNC, Opinion and Order (Jul. 2, 201R)the Matter of the Application of Columbus Southern Power
Company and Ohio Power Company for Approval of a Post-Market Development Period Rate Sabilization Plan,
Case No. 04-169-EL-UNC, 2004 Ohio PUC LEXIS 358irfat 1-3 (June 1, 2004).

* In the Matter of the Energy Efficiency and Peak Demand Reduction Program Portfolio of Ohio Edison Company,
and the Toledo Edison Company, Case Nos. 09-384-EL-EEC, 09-385-EL-EEC, 09-386HHC, 2009 Ohio PUC
LEXIS 1166, Entry at 1 (Dec. 16, 2009)

51d. at 2.



before this Commissioh.

Moreover, this argument, that motions to dismigs“procedurally improper and should
be denied,” has been raised on a prior occasion but did moegdavor with the Commissich.
In that case, the Commission ordered a review terdene the impact of AEP-Ohio’s proposed
change of “the basis for compensation for capamists to a cost-based mechanisniThe
Industrial Energy Users-Ohio (“IEU-Ohio) filed a tian to dismiss asserting that “the
Commission lacks statutory authority to authoriastdrased or formula-based compensation for
AEP-Ohio’s FRR capacity obligations from CRES pd®rs serving retail customers in the
Company’s service territory"® The Retail Energy Supply Association (‘RESA”gfil a
memorandum in opposition arguing, in part, “thattbBhio’s motion is procedurally improper
and should be denied” While the Commission denied IEU-Ohio’s motiordiemiss, it was
because it was “without merit” and not becausesis wrocedurally impropéf.

DP&L also cites to Ohio Civ. R. 12(B)(6) in suppoftits argument that OCC’s Motion
to Dismiss is untimely because a motion to dismisst be filed within twenty-eight days after a
complaint is filed* However, under the Commission’s rules -- Ohio A@ude 4901-1-12 --

there is no such time limit placed on motions tratfiled before the PUCO. In fact, this

® In the Matter of the Establishment of a Temporary Interim Rate for the Purchase of Power from the Montgomery
County Energy from Waste Facility by the Dayton Power & Light Company, Case no. 88-77-EL-UNC, 1988 Ohio
PUC LEXIS 208, Entry (Feb. 17, 1988).

" In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and Columbus
Southern Power Company, 2012 Ohio PUC LEXIS 666, Case No. 10-2929-EL-UN@jnion and Order at 8 (Jul.
2,2012).

&1d.

°1d. at 5.

91d. at 8.

d. at 9.
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13 DP&L Memorandum in Opposition to OCC’s Motion tdsiiss, at 2-3.
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Commission has permitted the filing of motions tenaiss well past the twenty-eight days
contemplated in Ohio Civ.R. 12(b)(6). For instanaln the Matter of the Commission Review

of the Capacity Charges of Ohio Power Company and Columbus Southern Power Company, this
Commission opened the action on December 8, 2Qx0ERJ-Ohio did not file its motion to
dismiss until April 10, 2012? And in theFirstEnergy case, the Commission granted the
intervening parties’ joint motion to dismiss on @24, 2009 — forty-seven days after FirstEnergy
filed its application on May 8, 2009.

Moreover, to the extent the twenty-eight day timelapplies in this context, it does not
begin to run until the OCC filed its motion to intene. While such an argument was not
addressed in théirstEnergy case, the Commission granted the intervenorst jawtion, which
was filed outside of the twenty-eight days aftestnergy filed its Application, but within
twenty-eight days of the parties filing their matioto intervend® Similarly, OCC’s Motion to
Dismiss was timely filed because OCC did not irdeer as a party in this case until January 18,
2013, and filed the Motion to Dismiss a mere twelags later.

For these reasons, OCC'’s Motion to Dismiss is ptocaly proper and timely; therefore,
it should be granted.

B. DP&L has not Demonstrated a Financial Need to Oer Costs Associated

with the 2011 Storm Restoration, Which is a Reasotwie Basis for Denying its
Request for 2011 Storm Cost Deferral.

DP&L argues that it has the right “tecover the costs of storm damage without showing

| n the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and Columbus
Southern Power Company, 2012 Ohio PUC LEXIS 666, Case No. 10-2929-EL-UN@jnion and Order at 3, 8
(Jul. 2, 2012).

15| n the Matter of the Energy Efficiency and Peak Demand Reduction Program Portfolio of Ohio Edison Company,
and the Toledo Edison Company, Case Nos. 09-384-EL-EEC, 09-385-EL-EEC, 09-386HHC, 2009 Ohio PUC
LEXIS 1166, Entry at 1 (Dec. 16, 2009).

1849,



financial need*” DP&L cites to the stipulation filed in its 200%eEtric Security Plan (“ESP
Stipulation”) to support this argument. The ESip8ation, however, only confers the right to
“apply for approval of separate rate riders to veto . . [t]he cost[s] of storm damag®.”

Furthermore, the Commission’s Order approving t8& Btipulation explained that the
stipulation conferred “DP&L’s right to seek emerggmate relief under Section 4909.16,
Revised Code, and to apply to the Commission fpr@aml of separate riders to recover . . . the
cost of storm damagé?® Thus, contrary to the Utility’s assertion, theFEStipulation does not
“expressly authorize[]DP&L to recover the costs of storm damagfe Rather, the Stipulation
permits DP&L only the opportunity t@pply for a rider, the approval of which is left to the
discretion of the Commission.

While neither the aforementioned ESP Stipulation@er approving the Stipulation
requires a showing of financial need for grantir@8l. deferral authority, an excessive return is
adequate grounds to deny DP&L’s request. In 2@hEn DP&L’s major storm O&M costs
were expensed by the Utility (in 2011), DP&L earrmeti4d.05% return on equffyfar exceeding
the most recently approved return on equity of A 243 authorized by the PUC®Such a

significant return on equity is a compelling reasonleny DP&L’s untimely request for deferral.

1 DP&L Memorandum in Opposition to OCC’s Motion tdsiiss, at 3 (emphasis added).

18| n the Matter of the Application of The Dayton Power and light Company For Approval of its Electric Security
Plan, Case No. 08-1094-EL-SSOR&L ESP Stipulation at 10-11 (Feb. 24, 2009) (emzhadded).

9| n the Matter of the Application of The Dayton Power and light Company For Approval of its Electric Security
Plan, Case No. 08-1094-EL-SSO, Opinion and OrdBr@{Jun. 24, 2009) (emphasis added).

2 pp&L Memorandum in Opposition to OCC’s Motion téshhiss, at 3 (emphasis added).
21 OCC Motion to Dismiss, at 5 (Jan. 30, 2013).
22

Id.



C. Alternatively, the Commission Should Refrain fom Issuing any Decision on
DP&L’s Request for 2011 Storm Costs Deferral Untithe Parties have had
Ample Time to Conduct Discovery and Analysis.

DP&L also argues that the Commission should dengz®@lternative request that the
Commission refrain from issuing a decision on dobeFebruary 8, 2013 (as requested by the
Utility) in order to permit parties the opportuntty conduct discovery and fact-finding. In
support, DP&L argues that OCC has delayed in progimg discovery® However, this
argument does not fully respond to OCC’s Motionduse OCC requested that the PUCO
disregard DP&L’s arbitrary deadline on two basé&$:t¢ permit time to do ample discovery, and
(2) to permit the partiesnd the Commissiontime to do ample analysis.

DP&L further argues that “OCC has not raised arlystantive objection to the amount of
the costs** OCC's argument, however, emphasized the pointitfeaCommission should
refrain from issuing any decision in order to allome for discovery and analysis. Moreover,
OCC has not been able to raise substantive objectiae to the limited information that was
provided in DP&L’s Application. OCC is not raisirsgibstantive arguments in advance of
apprising itself of further information, specifibglwhether the nature of DP&L'’S request to
defer 2011 storm costs is reasonable.

A Commission decision should not precede adequatevery and case preparation. The
PUCO should choose, instead, to permit the intedgsarties, as well as the Commission Staff,

adequate time to conduct discovery and performssaeyg fact finding sufficient to analyze

DP&L’s deferral request.

Bt is ironic that after delaying well over a yearrequest this deferral, DP&L is now alleging tAsEC is
employing delay tacticsSee, DP&L Memorandum in Opposition to OCC’s Motion@ismiss, at 4. DP&L also
argues that “OCC has not served any discovery stgrethis matter.” However, OCC served discotbeyday
after DP&L filed its Memorandum Contra.

24 DP&L Memorandum in Opposition to OCC'’s Motion tésBhiss, at 4.
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. CONCLUSION.

The Commission should grant OCC'’s procedurallyppradviotion to Dismiss DP&L'’s
request for authority to defer 2011 storm costs&DPB request is untimely and inappropriate
given DP&L’s 2011 return on equity. Alternativetihe PUCO should provide parties an ample
opportunity to conduct discovery, under R.C. 4983,@&nd time for the PUCO to properly

analyze DP&L’s claims and hear from all partiesemd.C. 4903.09.
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