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NOTICE OF APPEAL OF APPELLANT
INDUSTRIAL ENERGY USERS-OHIO

Appellant, Industrial Energy Users-Ohio (“TEU-Ohio™ or “Appellant”) hereby gives its
notice of appeal, pursuant to R.C. 4903.11 and 4903.13, S.Ct.Prac.R. 10.02(A), and Ohio
Adm.Code 4901-1-02(A) and 4901-1-36, to the Supreme Court of Ohio and Appellee, the Public
Utilities Commission of Ohio (“Commission” or “PUCQ?), from the Commission’s March 7,
2012 Entry (Attachment A); May 30, 2012 Entry (Attachment B); July 2, 2012 Opinion and
Order (Attachment C); October 17, 2012 Entry on Rehearing (Attachment D); December 12,
2012 Entry on Rehearing (Attachment E); and January 30, 2013 Entry on Rehearing (Attachment
F) in Case No. 10-2929-EL-UNC (collectively, the “Capacity Case Decisions”).

Appellant was and is a party of record in Case No. 10-2929-EL-UNC and timely filed its
application for rehearing from the March 7, 2012 Entry on March 27, 2012; timely filed its
application for rehearing from the May 30, 2012 Entry on June 19, 2012; timely filed its
application for rehearing from the July 2, 2012 Opinion and Order on August 1, 2012; and timely
filed its application for rehearing from the October 17, 2012 Entry on Rehearing on
November 15, 2012. On December 14, 2012, IEU-Ohio filed a notice of appeal with the Court
in Case No. 2012-2098. Subsequent to filing the notice of appeal, an application for rehearing
was filed with the Commission seecking rehearing of the Commission’s December 12, 2012 Entry
on Rehearing. On January 18, 2013, the Commission moved to dismiss IEU-Ohio’s
December 14, 2012 appeal on grounds that it was prematurely filed. On January 30, 2013, the
Commission denied the application for rehearing from its December 12, 2012 Entry on
Rehearing. IEU-Ohio hercby gives its notice of appeal from the Capacity Case Decisions.

The Capacity Case Decisions are unlawful and unreasonable for the reasons set out in the

following Assignments of Error:

{C39784:2 )



1. The Capacity Case Decisions are unlawful and unreasonable since any
authority the Commission may have to approve prices for generation-
related capacity service does not permit the Commission to apply a cost-
based ratemaking methodology or resort to R.C. Chapters 4905 and 4909,
to supervise and regulate pricing for generation-related capacity services.
Similarly, the Capacity Case Decisions arc unreasonable and unlawiful to
the extent that they state or otherwise suggest that AEP-Ohio’ has a right
to establish rates for generation-related services that are based on any cost-
based ratemaking methodology, including the ratemaking methodology
identified or referenced in R.C. Chapters 4905 and 4909.

2. The Capacity Case Dectsions are unlawful and unreasonable because the
Commission’s jurisdiction under R.C. 4905.04, 4905.05, 4905.06, and
4905.26, extends to an electric light company, only when it is “engaged in
the business of supplying electricity for light, heat, or power purposes to
consumers within this state,** and does not include wholesale transactions
between AEP-Ohto and competitive retail electric service (“CRES™)
providers.

3. The Capacity Case Decisions are unlawful and unreasonable because the
Commission 1s without authority to “adjudicate controversies between
parties as to contract rights.” The Commission’s Capacity Case
Decisions rest upon the Commission’s assessment of AEP-Ohio’s rights
under PIM Interconnection, L.L.C.’s (“PIM”) Reliability Assurance
Agreement (“RAA”), a contract approved by the Federal Energy
Regulatory Commission (“FERC”), which is subject to Delaware law.
The Commission is without jurisdiction to determine what, if any, rights
AEP-Ohio may have under an agreement and this is particularly true in
this case since the RAA is subject to the exclusive jurisdiction of FERC.

4 Assuming for purposes of argument that the Commission has authority to
authorize the billing and collection of a generation-related capacity service
charge pursuant to R.C. Chapters 4905 and 4909, the Capacity Case
Decisions are unreasonable and unlawful because AEP-Ohio failed to
present the required evidence and the Commission failed to comply with
the substantive and procedural requirements contained in such Chapters.

5. The Capacity Case Decisions, which claimed to set a generation-related
capacity rate consistent with the RAA, are unlawful and unreasonable
inasmuch as the Capacity Case Decisions violate the plain language of the

! As used herein, AEP-Ohio refers to Oiiio Power Company, which has merged with Columbus
Southern Power Company.

IR.C. 4905.03.
* New Bremen v. Pub. Util. Comm., 103 Ohio St. 23, 30-31 (1921).
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RAA, which must be interpreted under Delaware law (the controlling law
under the RAA).

a.

The administratively-determined “cost-based” rates for AEP-Ohio’s
certified electric distribution service area contained in the Capacity Case
Decisions violate the plain language of Article 2 of the RAA that states the
RAA has a region-wide focus and pro-competitive purpose.

Even if the Commission could establish cost-based rates that were
consistent with the RAA, the Commission unlawfully and unreasonably
based its determination of “cost” upon the embedded cost of AEP-Ohio’s
owned and controlled generating assets based on a defective assumption
that such generating assets are the source of capacity available to CRES
providers serving customers in AEP-Ohio’s certified electric distribution
service area. The RAA requires that any change to the default pricing,
PJM’s Reliability Pricing Model (“RPM” or “RPM-Based Pricing’”}, must
be just and reasonable and looks to the Fixed Resource Requirement
(“FRR”) Entity, and the FRR Entity’s Service Area and the Capacity
Resources in the FRR Entity’s Capacity Plan to establish any pricing other
than RPM-Based Pricing. Based on the plain meaning of the word “cost,”
the Capacity Case Decisions’ sanctioning of the use of embedded cost to
establish generation-related capacity services is arbitrary and capricious.
In addition, the uncontested evidence demonstrates that AEP-Ohio is not
an FRR Entity, AEP-Ohio’s owned and controlled generating assets are
not dedicated to serve Ohio load or satisfy any FRR obligation and also
demonstrates that AEP-Ohio’s owned and controlled generating assets are
not the Capacity Resources in the FRR Entity’s Capacity Plan. In such
circumstances, the Commission’s reliance upon embedded cost data for
AEP-Ohio’s owned and controlled generating assets to establish the cost
incurred to provide generation-related capacity services to CRES
providers 1s arbitrary and capricious.

The Capacity Case Decisions, which offer AEP-Ohio the opportunity to
obtain above-market compensation for generation-related capacity service

through a deferred revenue supplement [computed based upon the

difference between RPM-Based Pricing and $188.88/megawatt-day
(“MW-day™), including interest charges], are unlawful and unreasonable
for the reasons detailed below.

The above-market supplement is unlawful and unreasonable inasmuch as
it allows AEP-Ohio to collect above-market compensation for generation-
related capacity service in violation of Ohio law’s prohibition on
collecting transition revenue or its equivalent. The above-market
supplement also violates the terms of AEP-Ohio’s Commission-approved
settlement commitment to not impose lost generation-related revenue
charges on shopping customers.
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~ The above-market supplement conflicts with the policies contained in R.C.

4928.02, which relies upon market forces, customer choice, and prices
disciplined by market forces to regulate prices for competitive electric
services. Additionally, the Capacity Case Decisions are unlawful and
unreasonable inasmuch as the Commission authorized AEP-Ohio to
collect above-market compensation for generation-related capacity
service, which will provide AEP-Ohio’s generation business with an
unlawful subsidy in violation of R.C. 4928.02(H).

The Commission is prohibited under R.C. 4928.05(A), from regulating or
otherwise creating a deferral associated with a competitive retail electric
service under R.C. 4905.13. The Commission may onty authorize deferred
collection of a generation service-related price under R.C. 4928.144, and

any such deferral must be related to a rate established under R.C.
4928.141 to 4928.143.

The Commission unlawfully and unreasonably authorized AEP-Ohio to
defer the collection of generation-related capacity service revenue. Under
generally accepted accounting principles, only an incurred cost can be
deferred for future collection. To the extent that the Capacity Case
Decisions imply the Commission’s intended use of R.C. 4928.144, that
Section also requires the Commission to identify the incurred cost that is
associated with any deferral, a requirement unreasonably and unlawfully
neglected by the Capacity Case Decisions.

The Commission unlawfully and unreasonably determined that allowing
AEP-Ohio to collect above-market compensation for generation-related
capacity service was appropriate {0 address AEP-Ohio’s claims regarding
the financial performance of its generation business, the competitive
business segment under Ohio law. The Commission’s deference to AEP-
Ohio’s claims regarding the financial performance of its competitive
generation business is also unlawful and unreasonable because it violates
the Commission’s prior determinations holding that such financial
performance is irrelevant for purposes of establishing compensation for
generation-related service.

‘The Commission unlawfully and unreasonably authorized AEP-Obio to
increase the above-market revenue supplement by adding carrying charges
to the deferred supplement without any evidence that carrying charges, or
any specific level of carrving charges, are lawful or reasonable.

The Capacity Case Decisions are unlawful and unrcasonable because they
fail 1o recognize that the rates and charges applicable to non-shopping
customers, i.e. customers taking service under AEP-Ohio’s electric
security plan (“ESP”), are also providing AEP-Ohio with compensation
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for generation-related capacity service, it ignores or disregards the fact
that AEP-Ohio has maintained that non-shopping customers-are, on
average, paying nearly twice the $188.88/MW-day price, and it fails to
establish a mechanism to credit such excess compensation obtained from
non-shopping customers against any deferred balance the Capacity Case
Decisions work to create by comparing RPM-Based Pricing to the
$188.88/MW-day price. The non-symmetrical and arbitrary bias
embedded in the Capacity Case Decisions’ description of how the deferred
revenue supplement shall be computed guarantees that AEP-Ohio shall
collect, in the aggregate, total revenue for generation-related capacity
service substantially in excess of the revenue produced by using the
$188.88/MW-day price to determine AEP-Ohio’s generation-related
capacity service compensation for shopping and non-shopping customers.

The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission failed to restore RPM-Based Pricing as required by R.C.
4928.143(C)(2)(b), when it rejected AEP-Ohio’s ESP in its February 23,
2012 Entry on Rehearing in AEP-Ohio’s consolidated ESP proceeding
{which included this proceeding). Additionally, the Capacity Case
Decisions are unlawful and unreasonable because the Commission
abrogated its February 23, 2012 Entry on Rehearing despite the fact that
no party filed an application for rehearing from the February 23,2012
Entry on Rehearing challenging the appropriate level of compensation
AEP-Ohio was to receive for generation-related capacity service during
the pendency of the Commission’s review in this proceeding.

The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the temporary two-tiered rates authorized therein violate the comparability
requirements in R.C. Chapter 4928, which require the generation-related
capacity service rate applicable to CRES providers or otherwise to
shopping customers to be comparable to the generation-related capacity
service rate embedded in AEP-Ohio’s standard service offer (“SSO”) rates
and are otherwise unduly discriminatory in violation of Chio law.

The Capacity Case Decisions are unlawful and unreasonable because the
temporary two-tiered rates established by the March 7, 2012 Entry and
May 30, 2012 Entry were not based upon the record from this proceeding.

The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission failed to direct AEP-Ohio to refund the above-market
portion of capacity charges in place since January 2012 or credit the
excess collection against regulatory asset balances otherwise eligible for
amortization through retail rates and charges.



11.  The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission violated R.C. 4903.09, by failing to properly address all
matenial issues raised by the parties.

12.  In addition to the individual errors committed by the Commission which
are referenced or identified herein, the totality of the Commission’s
conduct throughout this proceeding is arbitrary and capricious, an abuse of
discretion, otherwise outside the law and “... at variance with ‘the
rudiments of fair play’ long known to our law. The Fourteenth
Amendment condemns such methods and defeats them.” West Ohio Gas
Co. v. Public Utilities Commission, 294 1.S. 63, 71 (1935) (quoting
Chicago, Milwaukee, & St. Paul Ry. Co. v. Polt, 232 U.S. 165, 168
(1917)). Additionally, the implications of the Commission’s unlawful and
unreasonable actions in the proceeding below now threaten to reach
beyond the customers served by AEP-Ohio as both Duke Energy Ohio,
Inc. (*Duke™) and The Dayton Power and Light Company (“DP&L”) have
filed copycat applications seeking to impose hundreds of millions of
dollars in unlawful, unreasonable, and above-market generation-related
charges upon the customers they serve.

13.  The Capacity Case Decisions are unlawful and unreasonable because they
unreasonably impair the value of contracts entered into with CRES
providers by retroactively altering the capacity pricing method that was in
place when such contracts were executed. The unlawful and unreasonable
impairment arises, in the particular circumstances presented by this case
(and will arise in the case of Duke’s copycat application if the
Commission grants Duke’s request), because the prices established by -
PJM’s RPM-Based Pricing establishes generation-related capacity service
prices three years in advance and the Capacity Case Decisions alter the
capacity prices that had been fixed and were known and certain at the time
such contracts were executed. To the extent the Commission has any
authority to approve prices for generation-related capacity services by
altering the ratemaking methodology, that authority may not be lawfully
exercised to affect the prices established by the capacity pricing method
previously approved by the Commission, in force by operation of law and
known and certain for contracts entered into prior to the effective date of
the new capacity pricing method.

WHEREFORE, Appellant respectfully submits that Appellee’s Capacity Case Decisions
are unlawful, unjust, and unreasonable and should be reversed. The case should be remanded to

the Appellee with instructions to correct the errors complained of herein.
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Respectfully submitted,

Watt Dodhrads

Samuel C. Randazzo (Rgg. No. 0016386}
(Counsel of Record)

Frank P. Darr (Reg. No. 0025469)
Joseph E. Oliker (Reg. No. 0086088)
Matthew R. Pritchard (Reg. 0088070)
McNees Wallace & Nurick LLC

21 East State Street, 17" Floor
Columbus, OH 43215

Telephone: (614) 469-8000

Facsimile: (614) 469-4653
sam{@mwnecmh.com
fdarr@mwnemh.com
joliker@mwncmh.com
mpritchard@mwncmh.com

COUNSEL FOR APPELLANT,
INDUSTRIAL ENERGY USERS-OHIO
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ATTACHMENT A

‘BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Chio
Power Company and Columbus Southern
Power Company for Authority to Merge
and Related Approvals.

In the Matter of the Application of
" Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer Pursuant
to Secton 4928143, Revised Code, in the
Form of an Electric Security Plan.

In the Matter of the Application. of
Columbus Southern Power Company and
. Ohioc Power Company for Approval of
Certain Accounting Authority.

In the Matter of the Application of
Columbus Southemn Power Company and
Ohio Power Company to Amend their
Emergency Curtailment Service Riders.

In the Matter of the Cominission Review of
the Capacity Charges of Ohic Power
Company and Columbus Southern Power
Company.

In the Matter of the Application of
‘Columbus Southern Power Company and
Ohio Power Company for Approval of
Mechanisms t© Recover Deferred Fuel
Costs Ordered Under Section 4928.144,
Revised Code,

:

The Commission finds:

)
)
)
)

R

S gt St e o St

r

Case No: 10-2376-EL-UNC

Case No. 11-346-EL-550
Case No. 11-348-BL-550

Case No. 11-349-EL-AAM

Case No. 11-350-EL-AAM

Case No. 10-343-EL-ATA
Case No. 10-344-EL.-ATA

Case No. 10-2929-FL-UNC

Case No. 114920-EL-RDR
Case No. 11-4921-EL-RDR
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On January 27, 211, in Case Nos. 11-346-EL-850, 11-348-EL-
SS0O, 11:349-EL-AAM and 11-350-EL-AAM, Columbus
Southerri Power Coripany (CSP) and Ohio Power Company
(OP) {joiritly, AEP-Ohio or the Companies) filed an application
for a standard service offer {SSO} pursuant to Section 4928.141,
Revised Code (ESP 2). |

On September 7, 2011, a Stipulation and Recommendation
(Stipulation) was filed for the purpose of resolving all the
issues raised in the ESP 2 cases and several other AEP-Ohio
cases pending before the Commission, Case No. 10-2376-EL-
UNC, In the Matter of the Application of Ohio Power Company and
Columbus Southern Power Company for Authority to Merge and
Related Approvals (Merger Case); Case No. 10-343-EL-ATA, In
the Matter of the Application of Columbus Southern Power Comnpany
to Amend its Emergency Curlailment Service Riders and Case No.
10-344-EL-ATA, In the Mater of the Application of Ohio Power
Company to Amend its Emergency Curtwilment Service Riders
(jointly Curtaifment Casesj; Case No. 10-2929-EL-UNC, In the
Mutter of the Commission Review of the Capacity Charges of Ohio
Power Company and Columbus Southern Power Company
{Capacity Charges Case); and Case No; 11-4920-EL-RDR, In the
Matter of the Application of Columbus Southern Power Company for
Appreval of a Mechanism to Recover Deferred Fuel Costs Pursuant
to Section 4928.144, Revised Code, and Case Np, 11-4921-EL-RDR,
In the Maifer of the Application of Columbus Southern Power
Company and Ohio Power Company for Approval of a Mechanism to
Recover Deferreid Fuel Costs Pursuant fo Section 4928144, Revised
Code (jointly Deferred Fuel Cost Cases)..

On December 14, 2011, the Commission issued its Opiniont and
Order in the consolidated cases, finding that the Stipulation, as
modified, be adopted and approved.

However, on February 23, 2012, the Commission issued its
Entry on Rehearing determining that the Stipulation, as a
‘package, did not benefit ratepayers and the public interest and,
thus, did ot satisfy the three-part test for the consideration of
stipulations. The Commission directed AEP-Ohio to file new
proposed tariffs to continue the provisions, terms; and
conditions of its previous eleciric ser:unty plan no later than
February 28, 2012.
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On Febritary 28, 2012, AEP-Ohio submitted jts proposed
compliance tariffs containing the provisions, terms; and
conditions of its previous electric security plan, as approved in
Case No. 08-917-EL-SSC (ESP 1) et al. In the Matfer of the
Application of Columbus Southern Power Company and Ohio Power

Company for Authority fo Establish a Standard Service Offer

Pursuant to Section 4928.143, Revised Code; in the Form of an
Electric Security Plan. AEP-Ohic further explains that the
implernéntation of the phase-in recovery rider (PIRR), as
approved in ESP 1, was recalculated on its January and
February collections and carrying costs for those two months
based on the long term debt rate. Therefore, AEP-Ohio states
that the new PIRR rates are designed to collect the revised
balance over the remaining 82 months of the amortization
period. '

On March 2, 2012, Industrial Enesgy Users-Ohio (JEU-Ohio)
filed objections to AFP-Chic’s compliance tariffs. In ifs
objections, IEU-Ohio asserfs that AEP-Ohio’s compliance tariffs
contain a blended fuel adjustment clause (FAC) transmission
cost recovery rider (TCRR) for both Ohio Power Company and

" Columbus Southern Power Company instead of individual

provisions, improperly included the PIRR in ifs compliance
tariffs, and failed to file -an appropriate application of its
capacity charges. IEU-Ohic also maintains that AEP-Ohio
incorrectly omitted key terms and coriditions of service.

On March 5, 2012, Ormet filed an objection to AEP-Ohio’s
compliance tariffs. Ormet contends that the inclusion of the
PIRR in the compliance tariffs is improper and unauthorized.

On March 5, 2012, AEP-Ohio filed a Notice of Infent fhat it
intends fo submit a modified ESP pursuant to Section 4928.143,
Revised Code, by March 30,2012,

On March 6, 2012, the Ohio Consumers’ Counsel and the
Appalachian Peace and Justice. Network (collectively
GCC/APIN) filed a motion- to reject portions of AEP-Ohio’s
compliance filing that implement the PIRR. In the alternative,
OCC/ APJN request that the Commission issue an order to stay
the collection of the PIRR rates or order the PIRR rates be
¢tollected subject to refind.
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{10y Also on March 6, 2012, FirstEnergy Solutions (FES) fileéd

(11)

12

(13)

objections to AEP-Ohio’s proposed tariffs. FES opines. that no

recovery rechanism for the PIRR has been authorized, and
AEP-Ohio failed to include a TCRR rate for its IRP-D
customers.

AEP-Ohio filed revised tariffs on Mazxch 6, 2012, that reinserted
terms and conditions. that were omitfed from the proposed
tariffs filed on February 28, 2012. Also on March 6, 2012, AEP-
Ohio filed a reply to objections filed by IEU-Ohio, Ormet, and
OCC/APJN. AEP-Ohio assérts that the Commission already
merged the FAC in a separate docket in Case No. 11-5906-FL-
FAC (11-5906), and it would be impractical and unnecessary to
revise not only the FAC provisions, but also the TCRR
implementation. AEP-Ohio argizes the inclusion of the PIRR
was appropriate, and the capacity charges are appropriate as
they do not relate to the implementation of the prior retail rate
plan. Further, AEP-Ohio urges the Commission to reject OCC's
requests to'stay the prior rate plan or make the rates subject to
refund. )

The Commission finds that, with the exception of the tariffs for
the PIRR, FAC, and TCRR, the tariffs filed by AEP-Ohio are
consistent with its February 23, 2012, Entry on Rehearing, do
not appear to be unjust or unreasonable, and should be
approved, effective March 9, 2012,

Regarding the FAC and TCRR, the Commission finds that,

pursuant o AEP-Ohio’s application in the Merger Case, the

approval of the merger will not affect CSP and OF's rates.
Specifically, the application provides that CSP and OP shall
continue service to customers within the pre-merger certified
territories in accordance with their respective rates and terms
and conditions in effect until such time as the Commission
approves new rates -and terms and conditions. While AEP-
Ohio is correct that its FAC rates were approved in 11-5906, the
tates were approved in light of the Commission's approval of
the Sﬁp‘}.ﬂ}_’iﬁon in the ESP 2 proceedings, which was
subsequently disapproved on February 23, 2012, Accordingly,
OP shall file final unblended TCRR and FAC rates to be
effective March 7, 2012, subject to subsequent Commission
review. Further, FES correctly points out that AEP-Ohio failed
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(15)
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to include a TCRR rate for its IRP-D customers. Therefore, we
direct AEP-Chio to amend Original Sheet No. 475-1 to make it
consistent with ESP 1's terms and conditions.

With respect to the PIRR, AEP-Ohio is directed to file, in final
form, new tariffs removing the PIRR at this time. The
Commission will address AEP-Ohic’s application to establish
the PIRR by subsequent entry in the Deferred Fuel Cost Cases.

Further, as AEP-Ohio filed corrections to its compliance filing
on March 6, 2012, we do not need to address [EU-Ohio's
objection that. AEP-Ohio incorrectly omitted key terms and
conditions of service,

In addition, as the captioned cases were consolidated by the
Stipulation which the Commission disapproved, all future
filings should be made in the appropriate case docket, as the
consolidated case matters will no longer be docketed in all of
the above-captxoned cases.

Finally, the Commission notes that, on March 5, 2012, AEP-
Ohio filed its notice of intent to file a modified ESP application.
The Commission expects that such modified ESP application
will include a thorough discussion of: any plans of AEP-Ohio
to divest its generation assets, including provisions to ensure
that adequate capacity will be available on an on-going basis to
Ohio customers, notwithstanding any potential plant
retirements; provisions to address rate design concerns for
small commercial customers and residential customers in the
former CSP service territory using more than 800 kWh in
winter months; provisions regarding plans to take advantage of
a territory-wide deployment of emerging metering technology
to provide ample choices regarding pricing, information, and
electric energy services for customers in a competitive market,
including provisions that AEP-Ohio does not foreclose the
possibility of working collaboratively with other utilities, retail
energy suppliers, and interested stakeholders to explore cost
saving and market development opportunities; provisions to

take advantage of the deployment of emerging distribution

system technologies in all locations where they can cost-
effectively improve the efficiency of the distribution system or
enhance reliability consistent with the value custorners place on
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service reliability; provisicns for reasonable support for the
development of technologies that could provide significant
edoniomic benefits; provisions ensuring that AEP-Ohio has the
ability to meet Ohio’s renewable energy standards over the
long-termy; provisions that any proposed retail stability charge
be applied to all customers within AEP-Ohio service territory;
provisions addressing the prompt modification or termination
of the AEP Interconnection Agreement to reflect State law and
policies; or provisions that promde for market-based pricing for
standard service offer customers in a manner more expeditious
than proposed within AEP-Ohio’s Notice of Intent. The
Comnission further expects that AEP-Ohio will look to recent
Commission precedent for guidance in formulatitig its
modified ESP in considering how to best ensure its custorners
have market-based standard service offer pricing in an efficient
and expeditious manner. (See In the Matier of Application of
Duke Energy Ohio, Inc. for Authorily to Establish a Standard Service
Offer Pursumnt to Section 4928.143, Revised Code, Case No, 11-
3549-EL-SSO; In the Matter of Application of Ohio Edison
Company, The Cleveland Electric Numinating Company, and The
Toledo Edison Company for Authority to Establish a Standard
Service Offer Pursuant fo Section 4928.143, Revised Code, Case No.
10-388-EL-550Q0.)

It is, therefore,

ORDERED;, That, with the exception of the tarifis for the PIRR, TCRR, and FAC, the
tariffs filed on February 28, 2012, by AEP-Chio be approved, effective for bills fendered
on or after March 9, 2012. Itis, further,

ORDERED, That OP file unblended TCRR and FAC rates to be effective March 9,
2012, subject to Commission review. It is, further,

ORDERED, That OP file tariffs including a TCRR rate for IRP-D customers,
consistent with ESP 1's terms and conditions. It is, further,

ORDERED, That AEP-Ohio file new tariffs removing the PIRR at this time. The
Comumission will address AEP-Ohio's applications in the Deferred Fuel Cost Cases.. It is,
further,
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- ORDERED; That the Companies file in final form four complete copies of tariffs.
One copy shall be filed with this case docket; one shall be filed with each comipany’s TRE
docket, and the remaining two copies shall be designated for distribution to the Rates and
Tariffs Division of the Commission’s Utilities Department. The Companies shall also
update their respective tariffs prevmusly filed electronically with the Commission’s
Docketing Division. It is, further,

ORDERED, That the Companies shall notify their customers of the changes to the
tariff via bill message or bill insert within 30 days of the effective’ date. A copy of this
notice shall be submitted to the Commission’s Service Momhonng and Enforcement
Department prior to its distribution to customers. Itis, further,

OBDERED, That a copy of this entry be served on all parties of record.

THE PUBLIC UTTLITIES COMMISSION OF CHIO

- Stevenn D L&eser

‘&%LDW

Cheryl L. Roberto

I1/5c

Entered in the Journal
MAR 0 7 280

Wmfnw

Barcy F. McNeal
Secretary




: ATTACHMENT B
BEFORE '

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )
the Capacity Charges of Ohio Power } Case No.10-2929-EL-UNC
Company and Columbus Southern Power )}
Company. ' )

- ENTRY
The Commission finds:

(1) By entry issued on March 7, 2012, the Commission granted the
request of Columbus Southern Power Company and Ohio.
Power Company (jointly, AEP-Ohio or Company) for relief and
implemented an interitn capacity charge until May 31, 2012.1
This interim capacity charge established a two-tier capacity
pricing mechanism proposed by the Company, subject to the
clarifications contained in our January 23, 2012, enfry in this
proceeding.  More specifically, mercantile customers in
governmental aggregations are eligible to receive capacity
priced in accordance with PIJM Intercommection’s (PJM's)
Reliability Pricing Model (RPM). Further, under the two-ter
capacity pricng mechanism, the first 21 percent of each
customer class is entitled to tier-one RPM pricing. Afl
customers of governmental aggregations approved on or before
November 8, 2011, are entitled to receive tier-one RPM pricing.
The second-Her charge for capacity is $255/megawatt (MW)-
day. Further, the March 7, 2012, entry placed the interim rate
in effect until May 31, 2012, at which point the rate for capacity
under the state compensation mechanism would revert to the
current RPM in effect pursuant to the PJM base residual
auction for the 2012/2013 delivery year.

(2)  On April 30, 2012, AEP-Ohio filed a request for an extension of
the interim capacity pricing implemented by the Commission,
pursuant to entry issued on March 7, 2012. AEP-Ohio reasons
that, as a result of issues arising in this proceeding, the
scheduled start of the evidentiary hearing in the Company’s

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of Columbus
Southern Power Company into Ohic Power Company, effective December 31, 2011. In the Matter of the
Application of Ohio Power Company and Columbus Southern Power Company for Authority to Merge and
Related Approoals, Case No. 10-2376-EL-UNC.
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modified electric security plan (ESP 2) cases,? and the fact that
Commission Staff is working on both proceedings, it is unlikely
that an order on the merits can be issued before May 31, 2012.
Furthermore, AEP-Ohio notes that, as part of its modified ESP
2 proceeding, it proposes an alternative two-tiered capacity
pricing mechaniste.  AEP-Ohio reasons that consideration of
the capacity charge mechanism in the modified ESP 2
proceeding represents the potential for yet another change in
capacity rates for shopping customers. To avoid customer
confusion and uncertainty, undue disruption to the competitive
Ohio retail market, and financial harm to the Company given
the significant drop in the RPM rate effective June 1, 2012, AEP-
Ohio requests that the current interim capacity charges remain
in effect (tier one at $146/MW-day and tier two at $255/MW-
day) until the Commissjon issues a decision on the merits.

(3) Memoranda contra AEP-Ohio’s motion for an extension of the
currently effective interim capacity rates were filed by Ohio
Manufacturers’ Association {(OMA), jointly by Duke Energy
Commercial Asset Management (DECAM) and Duke Energy
Retail Sales {DERS), jointly by FirstEnergy Solutions (FES) and
Industrial Energy Users-Ohio (IEU-Ohio), Ohio Consumers’
Counsel (OCC), Exelon Generation Company (Exelon), and
Retail Energy Supply Association (RESA). Ohio Energy Group
(OEG) also filed a response.

(4)  In their joint memorandum contra, FES and IEU-Ohio respond
that AEP-Ohio’s motion for extemsion should be denied
because it is legally and procedurally deficient. Specifically,
FES and IEU-Ohio argue that the Comumission has already
determined that the interim fwo-tiered capacity pricing ends on
May 31, 2012, and that RPM-based pricing will resume on June
1, 2012. According to FES and YEU-Ohio, there is no reason to
alter the Commission’s determination that the interim two-
tiered capacity pricing will remain in place only for that limited
period, particularly when customers and competitive retail
electric - service (CRES) providers have relied on the
Commission’s determination in making decisions regarding

2 In the Matter of the Application of Columtbus Southern Power Company and Ohio Power Company for Authority
to Establish a Standard Service Offer and In the Matter of the Application of Columbus Scuthern Power Compony
and Ohio Power Company for Approval of Certain Accounting Authority, Case Nos. 11-346-E1-550, 11-348-
EL:5S0, 11-349-EL-AAM, and 11-350-EL-AAM.
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shopping. Further, FES and IEU-Ohio contend that AEP-
Ohio’s motion for extension constitutes an untimely application
for rehearing. FES and IEU-Ohio maintain that AEP-Ohio
effectively seeks a substantive modification of the
Commission’s March 7, 2012, entry granting interim relief and
that the Company should have, but did not, file an application
for rehearing as its remedy. Because AEP-Ohio elected not to
file an application for rehearing, FES and IEU-Ohio assert that
the Company’s motion should be rejected as an untimely
application for rehearing and a collateral attack on the March 7,
2012, entry. FES and IEU-Ohio also contend that the purported
harm to AEP-Chio from RPM-based capacity pricing is
overstated and unsupported. FES and IEU-Ohio argue that
AEP-Ohio has failed to establish that it is entitled to emergency
rate relief or to offer any evidence demonstrating that financial
peril would result from a return to RPM-based capacity
pricing. FES and IEU-Ohio note that, in light of the interim
relief granted by the Commission to date, AEP-Ohio’s return
on equity will exceed the 7.6 percent in 2012 formerly projected
by the Company, which FES and IEU-Ohio contend is more
than enough to avoid significant financial harm to the
Company. FES and TEU-Ohio further note that AEP-Ohio will
not be harmed by RPM-based capacity pricing, given that such
pricing applies to every other generator in Ohio and the rest of
PJM. Finally, FES and IEU-Ohio assert that, at a minimum,
AEP-Ohio’s request to maintain the cwrrent pricing for
customers in the first tier should be rejected, if the Commission
should decide to extend the interim two-tiered capacity pricing.

FES and IEU-Ohio maintain that there is no reason to deny
such customers’ the benefits of the decrease in RPM-based
capacity pricing for the 2012/2013 delivery year. -

In its memorandum contra, OMA asserts that AFP-Ohio’s
motion is not merely a request for an extension, but is actually
a request for additional relief in that the Company seeks to
modify the RPM-based capacity pricing for customers in the
first tier. Additionally, OMA notes that, although the
Commission limnited the interim relief period to May 31, 2012, it
did not guarantee that this case would be resolved by June 1,
2012. According to OMA, the unlikelihood of having a final
Commission decision by that date does not warrant an
extension of the interim capacity pricing. OMA contends that
AEP-Ohio has failed to show good cause for its request,
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offering nothing other than an unsubstantiated claim of
financial harm. OMA maintains that AEP-Ohio’s motion
would harm Ohic manufacturers, noting that AEP-Ohio is
asking for a rate increase that would impact shopping
customers immediately without any demonstration that there
is any harm to the Company. OMA further argues that AEP-
Ohio’s motion for extension is an unlawful and untimely
attempt at rehearing of the Commission’s March 7, 2012, entry.
Finally, OMA recommends that, if the Commission grants
AEP-Ohio’s motion, the Commission should also require the
Company to deposit the difference between the RPM-based
price for capacity and the amount authorized by the
Commission as additional or continued intetim relief into an
escrow account. If the Commission ultimately determines that
the state compensation mechanism should be based on RPM
pricing, OMA requests that AEP-Ohio be directed to return the
amount in escrow directly to customers that paid more than the
RPM-based price through agreements with CRES providers.

DERS and DECAM contend that AEP-Chio should not be
permitted, even on an interim basis, to charge anything more
than RPM-based capacity prices. DERS and DECAM believe
that AEP-Ohio’s effort in this proceeding to extend capacity
pricing ‘that is above market rates will form the basis of the
Company’s attempt to gain approval of its pending modified
ESP 2 proposal. Without the Commmnission’s approval to extend
AEP-Ohio’s current capacity pricing. DERS and DECAM
maintain that the Company will be unable to prove that its
proposed ESP is more favorable than a market rate option.
Further, DERS and DECAM note that the Commission’s March
7, 2012, entry did not direct that the capacity pricing for
customers in the first Her should remain at the RPM price that
was then in effect. Rather, DERS and DECAM assert that, as
the RPM price changes for the 2012/2013 year, the capacity
price for customers in the first tier must likewise change.
According to DERS and DECAM, AEP-Ohio has failed to
demonstrate that the Commission should grant further
extraordinary relief. DERS and DECAM note that the relief
requested by AEP-Ohio would have a prejudicial impact on the

competitive environment in Ohic by altering the business

arrangements made by CRES providers. DERS and DECAM
contend that AEP-Ohio has not offered verifiable, convincing
support for its projections of revenue loss. DERS and DECAM

L
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* conclude that the Commission should reject AEP-Ohio’s

attempt to have the Commission prejudge the final outcome of
this proceeding. DERS and DECAM add that if the
Commission elects to grant further relief, it should at least deny
AFP-Ohio’s request to maintain the current RPM-based price
for customers in the first tier.

In its memorandum contra, RESA argues that AEP-Ohio’s -

motion is an impermissible collateral attack on the March 7,
2012, entry and that the Company should have made its
arguments in an application for rehearing. RESA contends that
there are no new circumstances that would warrant
consideration of AEP-Chio’s motion, which is essentially an
untimely application for rehearing. RESA notes that the RPM-
based capacity price to take effect on June 1, 2012, was known
on March 7, 2012, when the entry was issued, and that it was
also foreseeable at that point that a final order may not be
issued by May 31, 2012. RESA further notes that the potential
revenue reduction and resulting financial harm that AEP-Ohio
will suffer from RPM-based capacity pricing was also known
on March 7, 2012, and is, therefore, no reason to grant the
Company’s motion. Finally, RESA adds that AEP-Ohio’s
motion should be denied on equitable grounds. RESA believes
that customers that shopped under a state compensation
mechanism for capacity at RPM-based prices should be able to
rely on the Comunission’s prior orders and receive the benefit
of RPM-based capacity pricing.

Exelon likewise responds that there is no legitimate reason or
set of facts that has occurred since the March 7, 2012, enfry that
would warrant a delay in the return to RPM-based capacity
pricing. Exelon contends that AEP-Ohio seeks only to restrict
competitive market offerings and to restore an environment in
which the Company’s profits are protected at the cost of
competition. Exelon argues that the mere fact of AEP-Ohio’s
status as a Fixed Resource Requirement (FRR) entity does not
justify further avoidance of RPM-based capacity pricing,
Exelon notes that AEP-Ohio’s FRR status does not excuse it
from its responsibility to explore lower cost capacity options in
the market and that nothing prevents the Company from
procuring capacity from the market to fulfill its FRR
commitment. Exelon also notes that the record reflects a

serious disagreement as to whether any cost-based rate that
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may be appropriate or lawful would be an embedded cost rate,
as AEP-Ohio seeks, or a marginal or incremental cost-based
rate. Further, Exelon points out that AEP-Ohio has known
since December 8, 2010, that it is required to charge CRES
providers RPM-based capacity prices. Finally, Exelon asserts
that granting AEP-Chio’s motion would effectively curtail
competition and postpone market-based pricing indefinitely.

Arguing that AEP-Ohio’s motion should be denied, OCC notes
that the Commission determined in its March 7, 2012, entry that
the state compensation mechanism would revert to RPM-based
capacity pricing effective June 1, 2012, and that some customers
may have relied on this entry in making decisions regarding
shopping. OCC adds that AEP-Ohio seeks to maintain a
capacity price for customers in the first tier that will be neither
a cost-based nor market-based rate as of June 1, 2012
Additionally, OCC contends that AEP-Ohic has offered no
evidence in support of its claim of financial harm. According to
OCC, the Commission has no jurisdiction to reverse its finding
in the March 7, 2012, entry that RPM-based capacity prices will
take effect on June 1, 2012. OCC notes that, because AEP-Ohio
failed to file a timely application for rehearing of the March 7,
2012, entry, the Commission is without statatory authority to
consider the Company’s requested relief.

In its memorandum in response te¢ AEP-Ohio’s motion for
extension, OEG asserts that the Company’s request is
reasonable, given that the implementation of a different pricing
mechanism for a short period of time may only serve to
aggravate the current uncertainty and customer confusion
regarding capacity pricing. Specifically, OEG notes that it does
not oppose an extension of AEP-Ohio’s current capacity pricing
structure for a 60-day period through the end of July.

AEP-Ohio filed a reply to the memoranda contra on May 8,
2012. AEP-Ohio asserts that most of the arguments raised in
the memoranda contra were also made by parties who opposed
the initial request for interim relief and have been addressed
and rejected by the Commission in the March 7, 2012, entry.
Further, AEP-Ohio contends that assertions that the
Commission, through the March 7, 2012, entry, affirmatively
commitied to the implementation of RPM capacity pricing as of
June 1, 2012, are absurd. According to AEP-Ohio, such a



10-2929-EL-UNC

(12)

decision would amount to the Commission predetermining its
decision on the merits and foreclose the possibility that the
Commission could conclude that RPM pricing is mot
appropriate.  Further, the Company reasons that, if the
Commission issues its order before June 1, 2012, RPM capacity
rates would not go into effect on June 1, 2012, as opposing
parties claim. In addition, AEP-Ohio submits that evidence in
this proceeding further supports that its capacity costs are
$355/MW-day, significantly higher than the RPM rate of
520/ MW-day, to be effective June 1, 2012

We reject the arguments that AEP-Ohio’s request amounts to

an untimely application for rehearing of the March 7, 2012, .

entry. The Commission is well within ifs jurisdiction to
consider a request for an extension of its previous ruling. The
fact that the Commission indicated that AEP-Ohio’s interim
relief would be in effect until May 31, 2012, does not prevent

- our subsequent approval of either an extension of the current

interim relief or another interim capacity charge mechanism, if
warranted under the ¢ircumstances. Due to various factors that
have prolonged the course of this proceeding and precluded
the issuance of an order by May 31, 2012, we find that AEP-
Ohio’s request for further interim relief does not constitute a
collateral attack on the March 7, 2012, entry. Furthermore, for
the reasons presented in the Commission’s March 7, 2012,
entry, in particular the evidence in the record that supports a
range of capacity costs, as well as AEP-Ohio’s participation in
the Pool Agreement, the Commission concluded that “as
applied to AEP-Ohio, ... the state compensation mechanism
could risk an unjust and unreasonable result.”  The

- circumstances faced by AEP-Ohio that prompted the

Comumission to approve the request for interim relief have not

changed.

The Commission adopted the interim capacity charge
mechanism to allow for the development of the record in this
case and to address the issues raised as to the state
compensation mechanism for capacity charges, without the
delay of AEP-Ohio’s modified ESP 2 case, which had not yet
been filed. As directed in the March 7, 2012, entry the
evidentiary hearing in this case commenced April 17, 2012,
continued as expeditiously as feasible, and concluded on May
15, 2012. Injtial briefs were filed May 23, 2012, and reply briefs
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are due May 30, 2012. Despite the schedule in this proceeding,
it is apparent that the Commission will not be able to issue a
decision on the merits before the interim capacity mechanism
expires on May 31, 2012. To the extent that the Commission
has already concluded that the circumstances faced by AEP-
Ohio are unique and have not changed since the issuance of the
March 7, 2012, entry, and, given that the Commission has made
significant progress to address the issues raised in the capacity
charge proceeding, the Commission finds it reasonable and
appropriate to extend the current interim capacity mechanism.
The interim capacity rates put into effect by the March 7, 2012,
entry, tier one at $146/ MW-day and tier two at $255/ MW-day,
shall continue until July 2, 2012, unless the Commission issues
its order in this case.

It is, therefore,

ORDERED, That AEP-Ohio’s motion for an extension of the interim capacity rates is
granted, such that the capacity rates put into effect by the March 7, 2012, entry shall
continne undil July 2, 2012, unless the Commission issues its order in this case. It is, .
further, '



10-2929-EL-UNC -9-

ORDERED, That a copy of this Entry be served upon all parties of record in this

case.
THE PUBLIC UTILITIES COMMISSION OF OHIO
Steven D. Lesser Andre T. Porter
A
, e
— (ohec —t %
Cheryl L. Roberto /f’ Lyngf Slaby
GNS/SIP/vrm
Entered in the Journal
nay 3o 7012
Barcy F. McNeal

Secretary
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It the Matter of the Commission Review of )
the Capacity Charges of Ohio Power ) Case No.10-2929-EL-UNC

Company and Columbus Southern Power )
Company. )

CONCURRING OPINION OF COMMISSIONERS CHERYY. L. ROBERTO
AND LYNN SLABY

In order to promote regulatory stability during the pendency of this matter, I
concur in result only.
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CheryIL Roberto Lynn SM
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Barcy F. McNeal
Secretary




BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )

. the Capacity Charges of Ohio Power } Case No.10-2923-EL-UNC
Company and Columbus Southern Power )

Company. } )

- DISSENTING OPINION OF COMMISSIONER ANDRE T. PORTER

Commission's March 7, 2012, entry and order made clear that the interim rate
adopted in that order “will be in effect until May 31, 2012, at which point the rate for
capacity under the state compensation mechanism shall revert to the current RPM in effect
~ pursuant to the PIM base residual auction for the 2012/2013 year.” If this Commission is
to adopt anything else other than RPM based rates for 100% of shopping load, in which
case I would have significant reservations, then a record of evidence must be cited in
support of the decision. At most, I believe that a case record could be cited to support an
extension of the interim capacity price to be “RPM-based” for fier-one customers, ie.
approximately $20/Mw day as of June 1, 2012, with tier-two customers remaining at the
previously approved $255 Mw day.

On December 8, 2010, the Commission approved a state compensation mechanism
based upon PJM Inc.’s annual base residual auction. That auction establishes annual
capacity rates, effective during the PJM delivery calendar year, i.e. from June 1 to May 31
of the following year, which competitive suppliers are to pay AEP-Ohio for their capacity.
Thus, pursuant to this Commission’s decision on December 8, 2010, and based upen the
applicable base residual auctions, it is my understanding that AEP-Ohio charged
$17429/Mw day for capacity as of the date of that entry through May 31, 2011, and
charged $110/Mw day as of June 1, 2011. No party, nor does the majority in its entry
today, contends that the change in the state compensation mechanism as of June 1, 2011,
was an unjustified interpretation of the Commission’s adoption of the “capacity charges
established by the three-year [base residual auction] conducted by PJM, Inc.”

On December 7, 2011, this Commission modified and approved a Stipulation that
was executed by AEP-Ohio and numerous other parties, many if not all of whom are
-currently participating in this proceeding. That Stipulation provided for a tiered capacity
rate mechanism with 21%? of AEP-Ohio load qualifying for tier-one rates—rates that
would be based upon the clearing prices of PJM’s base residual auction and would,
therefore, change annually to match the published PJM capacity clearing price effective on
june 1; those not coming under the percentage cap would receive tier-two rates of
$255/Mw day. 1t should be noted here that, similar to the December 8, 2010, entry, no

1 The percentage for Her-one caparity agreed to by AEP Ohio and other parties was 21% for 2012, 31% for
2013, and 41% for 2014,
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party, nor does the majority in its entry today, contends that the annual change to match

the published PJM capacity clearing price is an unjustified interpretation of the

Commission’s December 7, 2011, entry. The Commission Jater rejected all components of
. the Stipulation, including the tiered capacity mechanism.

However, on March 7, 2012, following a request from AEP-Ohio, the Comumission
approved, as an interim state compensation mechanism that was to last only unti May 31,
2012, a tiered approach that is virtually identical in terms of its RPM-based components to
each the December 8, 2010; December 7, 2011; and March 7, 2012, enfries. That is, this
Comunission left no doubt that 21 % of shopping customers would qualify for tier-one
capacity at RPM-based prices, with other shopping customers permitted to shop at the
Her-two rate of $255/Mw day; after this interim mechanism expired on May 31, 2012,
capacity rates for all competitive suppliers would be the RPM-based rate.

In sum, by approving the March 7, 2012, entry, which was itself based upon a
review of the record that began with the December 8, 2010, enfry, and developed to
support the Stipulation as per AEP Chio’s request to maintain the stafus quo, the
Commission made a decision to approve a two-tier mechanism, with tier-one pricing
based upon RPM prices with the RPM prices changing to match current prices as of each
new PJM delivery year. In light of the history and record of this 71 cannot support this

today’s entry, and the request of AEP Ohio. ?

Andre T. Porter

Entered in the Journal
MAY 3 02012

Mﬁ« Neal

Barcy F. McNeal
Secretary




ATTACHMENT C
BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of )
the: Capacity Charges of Ohic Power )

Company and Columbus Scuthern Power: ) No. 10-2929-EL-UNC
OPINION AND ORDER

The Commission, coming now to consider the evidence presented in this proceeding,
the transcripts of the hearing, and briefs of the parties, hereby issues its opinion and order.

APPEARANCES:

Stevenr T. Nourse, Matthew. }. Satterwhite, and Yazen Alami, American Electric
Power Service Corporation, One Riverside Plaza, 29th Floor, Columbus, Ohio 43215, Porter,
Wright, Morris & Arthur, LLP, by Danlel R. Conway and Christen M. Moore, 41 South High
Street, Columbus, Ohio 43215, and Quinn, Emanuel, Urquhart & Sullivan, LLP, by Derek L.
Shaffér, 1299 Pennsylvania Avenue NW, Suite 825, Washirigton, D.C. 20004, on behalf of
Ohio Power Cornpany.

Mike DeWine, Ohio Attomey General, by John H. Jones, Assistant Section Chief, and
Steven L. Beeler, Assistant Attorney General, 180 East Broad Street, Columbus, Ohio 43215,
on behilf of the Staff of the Public Utilities Comnmission of Ohio.

Bruce J.. Weston, Ohio Consumers” Counsel,. by Kyle L. Kern and Melissa R. Yost,
Assistant Consumers” Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on
‘behalf of the residential uility consumers of Ohio Power Company.

Boehm, Kurtz & Lowry, by David F, Boehm, Michazel L. Kurtz, and Jedy M: Kyler, 36
East Seventh Street, Suite 1510, Cincirnati, Ohio 45202, on behalf of the Ohio Energy Group.

Taft, Stettinius & Hollister LLP; by Mark S. Yurick and Zachary D. Kravitz, 65 East
State Street, Suite 1000, Columbus, Ohio 43215, on behalf of The Kroger Company.

McNees, Wallace & Nurick LLC, by Samuel C. Randazzo, Frank P. Darr;, and
Joseph E. Oliket, 21 East State Street, 17th Floor, Columbuis, Ohic 43215, on behalf of
Industrial.Eﬁergy Users-Ohio.

Verys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Lija Kaleps-Clark,
52 Fast Gay Street, P.O. Box 1008, Columbus, Ohio 43216, on behalf of Constellatiori
NewkEnergy, Inc: and Constellation Energy Commodities Group, Ine.
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Vorys, Sater, Seymour & Pease LLE, by M. Howard Petricoff and Lija Kaleps-Clark,
52 East Gay Street, P.O. Box, 1008, Columbus, Ohio 43216, on behalf of Direct Energy
Services, LLC and Direct Energy Business, TLC.

‘Vorys, Sater, Seymour & Pease LLP; by M. Howard Petricoff and Lija Kaleps-Clark,
52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216, on behalf of the Retail Energy
Supply Association.

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Lija Kaleps-Clark,
52 East Gay Street, PO, Box 1008, Columbus; Chio 43216, Eimer Stahl LLP, by David M.
Stahl, 224 South Michigan Avenue, Suite 1100, Chicago, Tlinocis 60604, and Sandy I-ru
Grace, 101 Constitution Averwe NW, Sujte 400 East, Washington, D.C. 20001, on behalf of
Exelon Generation Company, LLC'.

Mark A. Hayden, FirstEnergy Service Company, 76 South Main Street, Akron, Chio
44308, Calfee; Halter & Griswold, LLP, by james F. Lang, Laura C. McBride, and N. Trevor
Alexander, 1400 KeyBank Center, 800 Superior Avenue, Cleveland, Ohio 44114, and Jones
Day, by David A. Kutik and Allisen B. Haedt, 901 Lakeside Avenue, Cleveland, Ohio 44114,
on behalf of FirstEnergy Solutions Corp.

Bricker & Eckler LLP, by Thomas J. O'Brien, 100 South Third Street, Columbus, Ohio
43215, and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215, on
behalf of the Chio Hospital Association.

Bricker & Eckler LLP, by Lisa G. McAlister, 100 South Third Street, Columbus, Ohio
43215, on behalf of the Chio Manufacturers’ Association.

 Jeanne W. Kingery and Amy B. Spiller, 139 East Fourth Street, Cincinriati, Ohio .
45202, on behalf of Duke Energy Retail Sales, LLC and Duke Energy Commercial Asset
Management, Inc:

Whitt Stortévant LLP, by Mark A. Whitt, Andrew . Campbell, and Melissa I.
Thémpson, PNC Plaza, Suite 2020, 155 East Broad Street, Columbus, Ohio 43215, and
Matthew White, 6100. Emerald Parkway, Dublin, Ohio 43016, on. behalf of Interstate Gas
Supply, .

Bailey Cavaliéri LLC, by Dane Stinson, 10 West Broad Street, Suite 2100, Columbus,
Ohio 43215, on behalf of the' Ohio Association of School Business Officials, Ohio School
Boards Association, Buckeye Association of School Administrators, and Chio Schools
Council.
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Kegler, Brown, Hill & Ritter,.LPA, by Roger P. Sugarman, 65 East State Street, Suite
1800, Columbus, Ohic 43215, on behalf of the National Federation of Independent Business,
‘Ohio Chapter.

Bell & Royer Co., LPA, by Barth E. Royer; 33 South Grant Avenie; Columbus, Ohio
43215, on'behalf of Dominion Retail, Inc.

Iee Millex LLP, by Christopher L. Miller, Asim Z. Haque, and Gregory H. Dunn, 250
West Street, Columbus, Ohio 43215, on behalf of the Association of Independent Colleges
and Universities of Ohio.

Ice Miller LLP, by Asim Z. Haque, Christopher L. Miller, and Gregory H. Dunn, 250
West Street, Columbus, Ohio 43215, on behalf of the city of Grove City, Ohio.

OPINION:

L HISTORY OF THE PROCEEDING

~On November 1, 2010, American Electric Power Service Corporation {AEPSC), on
‘behalf of Columbus Southern Power Company (CSP) and Ohio Power Company (OP}
(ointly, AEP-Ohio or the Company)! filed an applcation with the Federal Energy
. Regulatory Commission (FERC) in FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in FERC Docket No. ER11-2183 (FERC
filing). The application proposed to change the basis for compensation for capacity costs
a cost-based mechanisoy, pursuant to Section 205 of the Federal Power Ack (FPA) and
Section D.8 of Schedule 8.1 of the Reliability Assutance Agreement (RAA) for the regional
- transmission organization (RTO), PIM Interconnection, LLC (PIM); and included proposed
 formula rate templates under which AEP-Ohic would calculate its capacity costs. .

On December 8, 2010, the Commission found that an investigation was necessary in
order to determine the impact of the propesed change to AEP-Ohic's capacity charge.
Consequently, the Commission songht public comments regarding the fo]IOWing issues: (1)
what changes to the current state compensation mechanisrit ate appropriate to determine
AEP-Ohio’s fixed reésource requirement (FRR) capacity charge to Ohio competitive retail
electric service (CRES) providers; which are referred to as alternative load serving entities
(LSE} within PIM; (2) the degree to whichi AEP-Ohio’s capacity charge is currently being
recovered thirough retail rates approved by the Commlssmn or other capacity charges, and

in Dluo The Commission mv1ted all interested stakeholders to submit wntten comments in

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP inte OF,
" effective December 31, 2011, I the Matter of the Application of Ohio Power Company and Coluntbus Soathern
Power Compiny for Authority fo Merge and Related Approvals, Case No. 10-2376-EL-UNC.,
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the proceeding within 30 days of issuance of the entry and to submit reply comments within
45 days of the issuance of the entry. Additionally, in light of the change ptoposed by: AEP-
Ohio, the Commission explicitly adopted as the state compensation mechanism for the
Company, during the pendency of the review, the cuxrent capacity charge established by
the. three-year capagcity auction conducted by PJM based on its reliability pricing model

(RPM).

On January 20,.2011, AEP-Ohio filed a motion t0 stay the réply commnient period and
to-establish a procedural schedule for hearing. In the alternative, AEP-Ohio requested an
extension, of the deadline to file reply comments until January 28, 2011, In support of its
motion, AEP-Ohio asserted that, due to the recent rejection of its application by FERC based.
on the existence of a staté compensation mechanism, it would be- necessary for the
Commission to move forward with an evidentiary hearmg process to establish. the proper

state compensation mechanism. AEP-Ohio argued that, in hght of this recent development,
the parties needed more Hime to file reply comments.

By entry issued. on January 21, 2011, the attorney examiner granted AEP-Chio’s
motion to extend the deadline to file reply comments and established the new reply
comment deadline as February 7, 2011. The Jannary 21, 2011, entry also determined that
AEP-Ohic’s motion for the Commission to establish a procedural schedule for hearing
wonld be considered after the reply comment period had roncluded.

On January 27, 2011, in Case No. 11-346-EL-SS0, et al, (11-346), AEP-Ohio filed an
application for a standard service offer (SS0O) pursuant to Section 4928.141, Revised Code.2
The application was for an electric security plan (ESP) in accordance with Section 4928.143,
Revised Code,

Meotions to intervene in the present case were filed and intervention was granted to
the following parties: Ohio Energy Group (OEG); Industrial Energy Users-Ohio (IEU-Ohia);
Ohio Censumers’ Counsel {OCC); Ohio Partners for Affordable Energy (OPAE)%; Ohio
- Manufacturers’ Association (OMA); Ohio Hospital Associatioft (OHA); Direct Energy
Services, LLC and Direct Energy Business, LLC {jeintly, Direct Energy); Constellation
Energy Commodities Group, Inc. and Constellation NewEnergy, Inc. (jointly;
Constellation); FirstEnergy Solutions Corp. (FES); Duke Energy Retail Sales, LLC and Duke
Energy Commercial Asset Managerient, Inc. (jointly, Duke); Exelon Generation Company,
LLC (Bxelon); Interstate Gas Supply, Inc. (IGS); Retail Energy Supply Association (RESA);

2 In the Matier of the Application of Columtbus Southern Pmber Compuny and Ohio Poweéy Company for Authority fo
Estnblish @ Standard Service Offer Pursuant to Section 4528.143, Revised Code, in the Form of un Electrie Security,
Plan; Case Nos, 11-346-EL-550 and 11-348-EL-$50; In the Matter of the Application of Columbus Southern
Power Company and Ohio Power Company for Appraval of Certain Accounting Authority, Case Nds. 11-349-EL-
AAM and 11-350-EL-AAM.

3 OnNovember 17, 2012, OPAE filed a notice of withdrawal from this casa.
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- Chio Association of School Business Officials, Ohio School Boards Association, Burkeye
Association of School Administrators, and ©Ohio Schools Council (collectively, Schools);
‘Ohic Farm Bureau Federatiort (OFBF); The Kroger Company (Kroger); Ohio Chapler of the
National Federation of Independent Business (NFIB); Dominion Retail, In¢. (Dominion
Retail); Association. of Independent Colleges and Universities of Ohio (AICUO); city of
Grove City, ©Ohio (Grove City); and Ohio Construction Materials Coalition {OCMC).4

Initial comments were filed by AEP-Chio, JEU-Ohio, OMA, OHA, Constellation,
Direct Energy;, OEG, FES, OPAE, and OCC. Reply comiments were filed by AEP-Ohio,
OFEG, Constellation, OPAE, FES, and OCC,

By entry issued on August 11, 2011, the attorriey examiner set 4 procedural schedule
in order to establish an evidentiary record on a proper state compensation mechanism. The
evidentiary hearing was scheduled to commence on October 4, 2011, and interested parties
were directed to develop an evidentiary record on the appropriate capacity cost
pricing/recovery mechanism, including, if necessary, the appropriate components of any
proposed capacity cost recovery mechariism. In accordance with the procedural schedule,
AEP-Ohio filed direct testimony on August 31, 2011 .

‘ On September 7, 2011, a stipulation and recommendation (ESP 2 Stipulation} was

filed by AEP-Ohio, Staff, and other parties to resolve the issues raised in 11-346 and several
other cases pending before the Commission (consolidated cases),® including the above-
captioned case. Pursuant to an entry issued on September 16, 2011, the consolidated cases
were corsolidated for the sole purpose of considering the ESP 2 Stipulatior. The September
16, 2011, entry also stayed the procedural schedules in the pending cases, including this
proceeding, until the Commission specifically ordered otherwise. The evidentiary hearing
on the ESP 2 Stipulation commenced on October 4, 2011, and concluded on October 27,
2011..

On December 14, 2011, the Commission issued an opinion and order in the
consolidated cases, modlf}mg and adopting the ESP 2 Stipulation, including its two-ter

4 On-April 19, 201 Z,QCMC filed a corrected cover sheet to its motion for intervention, indicating that it did
not intend to seck intervention in this case.

5 In the Matter of the Application of Ohio Power Company and-Columbus Southern Power Compuny for Authority to
Merge and Related Appronals, Case No. 10-2376-EL-UNC; In the Mutter of the Application of Columbus Southern
Power Company fo Amend its Emergency Curtailmént Service Riders, Case No. 10-343-EL-ATA; In the Matter of
the Apphication of Ohio Power Company fo Amend ils Entergency Curtaitment Service Riders, Case No. 10-344-
EL-ATA; In the Matter of the Commission Review of the Capacity Charges of Gtio Power Company and Columbus
Southern Power Comprny, Case No. 10-2029-EL-UNC; In the Matter of Hhe Application:of Colurabus Southerm
Powver Company for Approval of o Mechanism .i6 Recover Deferred Fuel Cdsts Pusuant to Section 4528.144,
Revised Code, Case No. 11-4920-ET, RDR; In e Matter of the Application. of Ohin Power Company for Approoal
'of @ Mechanisni 1o Recover Deforred Fiiel Costs Pursuaint o Section 4928.144, Revised Code, Cases No. 11-4971-
EL-RDR. ‘
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capacity-pricing mechanism. Subsequently, on February 23, 2012, the Commission issued
an entry on rehearing in the consolidated cases, granting rehearing in part. Finding thatthe
signatory parties to the ESP 2 Stipulation had not met their burden of demonstrating that
the stipulation, as a package, benefits ratepayers and the public inferest, as required by the
Commission’s three-part fest for the consideration of stipulations, the Commission rejected
the ESP 2 Stipulation. The Commhission directed AEP-Ohio to file, no later than February
28, 2012, new proposed tariffs to continue the provisions, terms; and corditions of its
previcus ESP, including an appropriate application of capacity charges under the a;)pro%d
state compensation mechanism established in the present case.

By entry issued on March 7, 2012, i the above-captioned case, the Commission
implemented an interim capacity pricing mechamsm proposed by AEP-Ohio in a motion for
relief {iled on February 27, 2012. Specifically, the Commission approved a two-Her capacity
pricing mechanism modeled after the one recommended in the ESP 2 Stipulation: Approval
of the interim capacity pricing mechanism was subject to the clarifications contained in the
Commission’s January 23, 2012, entry in the conisolidated cases, including the clarification to
iclude fnercantile custommers as governmental aggregation customers eligible to receive
capacity pricing based on PJM’s RPM. Uinder the two-tier capacity pricing mechanism, the
first 21 percent of each customer class was entitled to tier-one, RPM-based capacity pricing.
All custormners of governmental aggregations approved on or before Novernber 8, 2011, were
also entitled to receive tier-one, RPM-based capacity pricing. For all other cusfomers, the
second-tier charge for capacity was $255/ megawatt-day (MW-day). In accordance with the
March 7, 2012, entry, the interim rate was to remain in effect until May 31, 2012, at which.
point the charge for capacity under the state compensation mechanism would revert to the
current RPM price in effect pursuant to the PJM base residual auction for the 2012/2013
delivery year.

By entry issued on March 14, 2012, the attorney examiner established a procedural
scheduile, which included a deadline for AEP-Ohio to revise or update its August 31, 2011,
testimony. A prehesring conference. 6ccurred on April 11, 2012, The evidentiary hearing
commenced on April 17, 2012, and concluded on May 15, 2012. During the evidentiary
hearing, AEP-Ohio offered the direct testimony of five witfiesses and the rebuttal testimony
of three witnesses. Additionally, 17 witnesses testified on behalf of various intervenors and
three witnesses testified on behalf of Staff.

On April 30,.2012, AEP-Ohio filed a motlon for extension of the interim relief granted
by the Commission in the March 7, 2012, entry. By entry issued on May 30, 2012, the
Commission approved extension of the interim capacity pricing mechanism through July 2,
2012

Initial briefs were filed by the parties on May 23, 2012, and reply brlefs were filed on
© May 30,2012,
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I  APPLICABLELAW

AFP-Ohio is an electric light company as defined by Section 4905.03(A)(3), Revised
Code, and a public utility pursaant to Section 4905.02, Revised Code. AEP-Ohio is,
- therefore, _s‘ubject' to the jurisdiction of the Comnrmission pursuant to Sections 4905.04,
4905.05, and 4905.06, Revised Code.

In accordance with Section 4905.22, Revised Code, all charges for service shall be just
and reasonable and not mere than allowed by law or by order of the Commission.
Additionally, Section D.8 of Schedule 8.1 of the RAA, which is a portion of PJM’s tariff
appraved by FERC, is informative in this case. It states: )
In a state regulatory jurisdiction that has implemented retail
choice, the FRR Entity must include in its FRR Capacity Plan all
load, indluding expected load growth, in the FRR Service Area,
notwithstanding the loss of any such load to or among
alternative retail 1SEs, In the casé of load reflected in the FRR
Caparity Plan that swiiches to an alternafive retail LSE, where
the state regulatory Jurisdiction requires switching customers or
the LSE fo compensate the FRR Eniity for its FRR capacity
obligations, such state compensation mechanism will prevail. In
the absence of a state compensation mechanism, the applicable
alternative retail LSE shall compensate the FRR Entity at the
capacity price in the unconstrained portions of the PJM Region,

" as determined in accordance with Attachment DD to the PJM
Tariff, provided that the FRR Entity may, at any time, mike a
filing with FERC under Sections 205 of the Federal Power Act
proposing to change the basis for compensation to a method
based on the FRR Entity’s cost or such other basis shown to. be
just and reasonable, and a retail LSE may at any time exercise its
rights under Section 206 of the FPA.
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. DISCUSSION AND CONCLUSIONS

A, Procedural Issues

1. Moton to Dismiss:

On April 10, 2012, as corrected ont April 11, 2012, IEU-Ohio filed a motion to dismiss
this case. In its moton, JEU-Chio asserts that the Commission lacks statutory authority to
authorize cosi-based or formula-based compensation for AFP-Ohio’s FRR capacity
obligations from CRES providers serving retail customers in the Company's service
territory. On April 13, 2012, AEP-Ohio filed a memotandum in partial opposition to IEU-
Ohio’s motion to dismiss. AEP-Ohio argues that the establishment of wholesale rates to be
charged to CRES providers for the provision of capacity for resale to retail customers is a
matter’ governed by federal law. AEP-Ohio notes, however, that [EU-Ohio’s untimely
position in its motion to dismiss is severely undercut by its previous argumerits regarding
Ohio law. AEP-Ohio further notes that IEU-Ohio requests that the Commission order a
return to RPM-based capacity pricing upon concluding that It has no jorisdiction. AEP-
Ohio argues that, if the Commission concludes that it lacks jurisdiction, it must revoke the
state compensation mechanism estabhshed in its December 8, 2010, entry, revoke its orders.
issued in this case, and leave the matter to. FERC, IEU-Ohio filed a reply to AEP-Ohio’s
memorandum on April 16, 2012, reiterating its request for disrmissal of the case and
implementation of RPM-based capacity pricing. On April 17, 2012, RESA filed a
memorandum condra. IEU-Chic’s motion to dismiss. RESA contends that the Commission
has jurisdiction pursuant to its general supervisory powers under Sections 4905.04, 4905.05;
and 4905.06, Revised Code, as well as pursuant to Secon 4928143, Revised Code, to
establish & state compensation. mecharism and that IEU-Ohio’s motion is procedurally
improper and should be denied.

At the outset of the hearing on April 17, 2012, the attorney examiner deferred ruling
on IEU-Chio’s motion to dismiss (Tr. T at 21-22). Upon conclusion of AEP-Ohio’s direct
case, IRU-Ohio made an oral moton to disthiss the proceeding, asserting that the Company
had failed to meet its burden of proof such that the Commission could approve the
proposed capacity charge based on either its authority 1o set rates for competiive or
noncompetitive retail electric service, or its authority to set rates pursuant to Section
4909.16, Revised Code (Tr. V at 1056-1059). Again, the attorney examiner deferred ruling on
the motion (Tr. V at 1061).

In its brief, IEU-Ohio argues that the Commissien should dismiss this case and
require AEP-Ohio to reimburse all consumer representative stakeholders for the cost of
participation iri this proceeding and 11-346, as such costs were incurred by all consumer
representative stakeholders -‘who opposed the ESF 2 Stipulation, with reimbursernert
occurring through a cash payment. IEU-Ohio contends that AEP-Ohio’s proposed capacity
charge is unlawful and contrary to the public interest based on the comzon law principles
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codified in Chapter 1331, Revised Code, which is kriown as the Valentine Act and governs
monopolies and anticompetitive conduct. [EU-Ohio asserts that the Valentine Act compels'
the Commission to reject AEP-Ohio’s anticompetitive scheme to preclude free and
unrestricted competition among purchasers of consiimers in the sale of competitive
generation service. According to IEU-Ohio, if the AEP East Interconnection Agreement
{pool agreement) and the RAA are agreements having the effect of precluding free and
unrestricted competition between the parties to such agreemenis, purchasers, or consumérs,

the agreemients are void by operation of Ohiolaw, AEP-Ohio responds that ITEU-Ohio urges
the Commission to rely on a statute that it has rio furisdiction to enforce, noting that
authority to enforce the Valentirie Act is vestéd in ‘the courts of commeon pleas, pursuant to
Section 1331.11, Revised Code. " ABP-Ohio adds that IEU-Ohio’s request for reimbursemerit
of litigation costs is unjustified under the circumstances of this case, unsupported by any
statute or rule, and should be demied.

A The Commission agrees with AEP-Ohio that it has no authority with respect to
Chapter 1331, Revised Code. However, the Commission finds that it has jurisdiction to
establish a state compensation mechanism, as addressed further below. IEU-Ohio’s motion
to dismiss this proceeding is, therefore, without merit and should be denied. In addition,
1EU-Ohio's request for reimbursement of its litigation expenses is unfounded and should
likewise be denied. '

2. MoHon for Permission to Appear Pro Hac Vice Instanter

On May 9, 2012, as supplemented on May 14, 2012, a motion for permission to
appear pro hac vice insfanter on behalf of AEP-Ohio was filed by Derek Shaffer. No
memoranda contia were filed. The Commission finds that the motion for permission t
appear pro hac vice instanter is reasonable and should be granted.

B. Substantive Issues

The key substantive issues before the Commission may be pesed as the following
questions: {1} does the Commission have jurisdiction to establish a state compensation
mechanismy; (2) should the state compensation mechanism for AEP-Ohio be based on the
Company’s capacity costs or on another pricing mechanisti such as RPM-based auction
prices; and (3) what should the resulting compensation be for AEP-Ohio’s FRR capacity
obligatioris, In addressing this final question, there ate a number of related issues to be
considered, including whether there should be an offsetting energy credit, whether AEP-
Ohio’s proposed cost-based capacity pricing-mechanisin. constitutes a request for recovery
of stranded generation investment, and whether OEG's alternate proposal should be
adopted by the Cominissiorn.

1. Does the Commission have jurisdiction to establish & sfate
comperisation mechanism?
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a. AEP-Ohio

Article 2 of the RAA provides that the RAA’s purpose is. “fo ensure that adequate
Capacity Resources, including planned and Existing Gereration Capacity Resources,
plarmed and .existing Demand Resources, Energy Efficiency Resouirces, and [Interruptible °
Load for Reliability] will be planned and made available to provide reliable service to loads
within the PJM Region, to assist other Parties during Fmergencies and to coordinate
planning of such resources consistent with the Reliability Principles and Standards.” Tt
further provides that the RAA should be implemented “in a marmer consistent with the
development of a robust competitive marketplace.” Under Section 74 of the RAA,. “[a]
Party that is eligible for the [FRR] Alternative may satisfy ifs obligations hereunder to
provide Unforced Capacity by submitting and adhering fo an FRR Capacity Plar.”

In accordance with the RAA, AEP-Ohio elected to opt out of parﬁcipation in PM's
RPM capacity market and instead chose to become an FRR Entity that is obligated to
prcmde sufficient capacity for all conmected load, including shopping load, in its service'
territory. AEP-Chio will remain an FRR Entity through May 31, 2015 (AEP-Ohio Ex. 101 at
7-8), and accordingly, the Company has committed to ensuring that adequate capacity
resources exist within its footprmt during this imeframe. Under the RAA, the default
charge for providing this service is based on PJM's RPM capacity auction prices. According
to- AEP-Ohio, due to the decrease in RPM auction prices as reflected below and the onset of
retail shopping in the Company’s service territory in 2010, the adverse financial impact on
the Company from supplying CRES providers with capacity at prices below cost has
become significant.

| | $/MW-day
PIM Délivery Year PIM Bas_eRgsidual Auction Capacity Charge*
(BRA) Price
2010/ 7011 TT$17429 | $220.96
201172012 $110.00 T S14599
201272013 . $16.46 $20.01
T 201372014 52773 $3371
2014/2015 $125.99 $153.89
“BRA adjusted for final zonal capacity price, scaling factor, foracast pool fequirement, and losses
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As a result, AEP-Ohio made the decision to.seek approval, pursuant to the RAA, to collect &
cost-based capacify rate from CRES providers. Inits FERC filing, AEP-Ohio proposed cost-
based formula tariffs that were based on its FERC Farm 1 for 2009. In response to the FERC
filinig, the Commission opened this docket and, in the December 8, 2010, entry, adopted
capacity pricing baséd on the RPM auction price as the state compensation mechanism for
AEBP-Ohio’s FRR capacity obligations. Subsequently, FERC rejected AEP-Ohio’s. proposed
fornvala rate in light of the state compensation mechamism.

AEP-Ohio asserts that, because FERC has jurisdiction over wholesale electric rates
and state commissions have jurisdiction over retail rate matters, it is evident that the
reference to a state compensation mechanism in Section D. 8 of Schedule 8.1 of the RAA
contemplates a retail, not a2 wholesale, capacity pricing mechanism. AEP-Ohip believes that
the provision of generation capacity to CRES providers is a wholesale transaction that falls
withid the exclusive ratemaking jurisdiction of FERC. In its brief, AEP-Ohio states that the
purpose of this proceeding is to establish a wholesale capacity pricing mechanism and that
retail rates cannot change as a result of this case. AFEP-Ohjo notes that intervenors
universally agreed that the compensation paid by CRES providers to the Company for its
FRR capacity obligations is wholesale in nahire {Tr. IV at 795; T, V at 1097, 1125; Tr. VI at
1246, 1309).

b. Intervencrs

As discussed above with respect to its motion to dismiss, IEU-Ohio contends that the
Commission lacks statutory authority to approve a cost-based rate for capacify available to
CRES providers serving retail customers in AEP-Ohio’s service territory. [EU-Ohio argues
that, if the Commission concludes that the provision of capacity to CRES providers is
subject to the Commission’s economic regulation jurisdiction, it must determine whether
the service is competitive or noncompetitive. IEU-Ohio notes that generation service is
classified as a competitive service unider Section 4928.03, Revised Code. IEU-Ohio
emphasizes that no party has claimed that capacﬂ'y is not part of generation service.. TEU-
Ohio asserts that, if the provision of capacity is in fact considered a éompetitive generation
service, the Commission’s economic regulation jurisdiction is limited t0 Sections 4928.141,
4928142, and 4928.143, Revised Code, which pertain to the establishment of an S50. 1EU-
Ohio notes that these sections contain various substantive and procedural requirements that
miist be satisfied prior to the lawful establishment of an SSO, none of which has been
satisfied in the present case, which precludes the Commission from corsidering or
approving AEP-Ohio’s proposed cost-based capacity pricing mechanism.  IEU-Chio adds
that Section 4928.05; Revised Code, prohibits the Commission from regulating competitive
retail electric service under its traditional cost-based ratemaking authority contained in
Chapter 4909, Revised Code. IEU-Ohio continues that, if the provision of capacity is
nevertheless deemed a noncompetitive service, the Commission cannot approve AEP-
Ohio’s propesed capacity pricing mechanism becagse the Company has failed to satisfy any
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of the statutory requirements found in Chapter 4909, Revised Code. IEU-Ohio also argues
that AEP-Ohio has failed to satisfy the requirements of Section 4909.16, Revised Code,.
‘which must be miet Before the Commission cant authorize a rate increase to avoid. finandal
harm. Finally, IEU-Ohio maintains that the Commiission’s general supervisory authority is
not a basis for approving rates: Even aside from the question of the Commnission’s
jurisdicorn, IEU-Ohio contends that AEP-Ohio has not met the burden of proof that would
apply pursuant to Section 4909.16, 4909.18, or 4928,143, Revised Code.

RESA and Direct Energy (jointly, Suppliers) argue that the Commission has authority
under state law to establish the state compensaﬁon mechanism, The Suppliers contend that
the Cominission, pursuant fo its general supervisory authority contained within Sections
-4905.04, 4905.05, and 4905.06, Revised Code, may mitiate investigations to review rates and
charges, as it has done in this case to consider ARP-Ohio’s capacity priting mechanism for
its FRR obligationis. The Suppliers point out that, in the December 8, 2010, entry, the
Commission even referenced fhose sections and noted that it has the authiority to supervise
and regulate 2ll public utilities within its jarfsdiction. Additionally, the Suppliers believe
that the Comimission may establish the state comipensation mechanismr pursuant to Sections
4928 141(A) and 4928. 143(3}(2)@) ‘Revised Code; which enable the Commission to set rates
for certain competitive services as part of an ESP. The Suppliers also assert that the
provision of capacity is a refail electric service, as defined by Section 4928.01{A)(27), Revised
Code, given that it is a service arranged for ultimate consumers in this state.

In response to the Suppliers, IEU-Chio argues that the Commission’s general
supervisory authority does not provide it with unlimited powers to approve rates. IEU-
Ohio further disputes the Suppliers’ claim that Section 4928, 143(]3}(2}((1}, Revised Code,
offers another statutory basis upon which to-approve capacity pricing for CRES providers,
noting, among other reasons, that this is not an 850 proceeding. '

t. Conchision

. As a creature of statute, the Commission has and may exercisé¢ only the authority
conferred upon it by the General Assembly. Tongren v. Pub. LIfil. Comnr., 85 Chie 5t.3d 87,
88 (1999). Thus, as an initial matter, the Commission must determine whether there is a
statutory basis iinder Ohio law upori which it may rely to establish a state compensation
mechanism. As we noted in the December 8, 2010, entry, Sections 4905.04, 4905.05, and
4905.06, Revised Code, grant the Cominission authority to supervise and regulate all public
utilities within its jurisdicion. We further noted that AEP-Ohio is an eleckric light company
as defined ini Section 4905.03(A)(3), Revised Code, and a public utility as defined in Section
4905.02, Revised Code, and, as such, is subject to the jurisdiction of the Comrnission. We
affirm ¢ur prior finding that Sections 4905.04, 4905.05, and 4905.06, Revised Code, grant the
Comumission the necessary statufory anthority to establish a state compensation mechanism.
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IEU—Ohxo contends that the Commission must determine whether capacity service is
a competitive or noncorpetitive retail eleciric service pursuant to Chapter 4978, Revised
Code. Section 4928.05(A)(1), Reviséd Code, provides that competitive retail electric service
is, to a large extent, exempt from supervision and regulation by the Commission, including
pursuant to the Commission’s general supervisory authority contained in Sections 4905.04,
4905.05, and 4905.06, Revised Code. Section 4928.05{A)(2), Revised Code, provides that
noncompetitive retail electric service, on the other hand, generally remains subject to
supervision and regulation by the Commission. Prior to determining whether a retail
electric service is competitive or noncompetitive, however, we raust first confirm that it is
indeed a retanl electric service. Section 4928.01(A)(27), Revised Code, defines a retail electric
service as “any service involved in supplying or arranging for the supply of eleciricity to
ultimate consumers in this state, from the point of generation to the point of consumption.”
In this case, the electric service in question (i.e., capacity service) is provided by AEP-Ohio
for CRES providers, with CRES providers compensating the Company i return for its FRR
capacity obligations. Such capacity service is not provided directly by AEP-Ohie to retail
customers. (AEP-OI‘w Ex. 101 at 11; Tr. I at 63.) Although the capacity service benefits
shopping customers in due‘course, they are uuﬂally one step removed from the fransacton,
which is more appropriately characterized as an intrastate wholesale matter between AEP-
Ohio and each CRES provider operating in the Company’s service territory.. As AEP-Ohio
notes, many of the parties, including the Company, regard the capacity compensation
assessed by the Company fo CRES providers as a wholesale matter (Tr. IV at 795; Tr. V at
1097, 1125; Tr. VI at 1246, 1309). We agree that the provision of capacity for CRES providers
by AEP-Ohio, pursuant to the Company’s FRR capacity obligations, is not a retail electric
service ai défined by Ohio law. Acdcordingly, we find it unnecessary to determine whether
capacity service is considered a comipetitive or noncompetitive servme under Chapter 4928,
Reévised Code.

The Commission recognizes that, pursuant to the FPA, electric sales for resafe and
other wholesale transactions are generally subject to the exclusive jurisdiction of FERC. In
this case, however, our exercise of jurisdictior, for the sole purpose of establishing an
appropriate state compensation mechanism, is consistent with the governing section of the
RAA, which, as a part of PJM's tariffs, has been approved by FERC and was accepted by
AEP-Ohio when the RAA was signed on its behalf by AEPSCS Section D8 of Schedule 8.1
of the RAA acknowledges the authority of a state régulatory jurisdiction, such. as the
Commission, to establish a state compensation mechanism. It further provides that a state
compensation mechanism, once established, prevails over the other compensation methods
that are addressed in that section. Additionally, FERC has found that the RAA does not

& In its order refecting the FERC filing, FERC noted ifs approval of the RAA pursuant o a setﬂement
agreement  American Electric Power Service Corporation, 134 FERC § 61,039 (2011), citing PJM
Intercommection, L.L.C., 117 FERC Y 61,331 (2006}, order on reht’g, 119 FERC ¥ 61,318, rek'g dewsied, 121 FERC §
61,173 (2007}, affd sub nore. Pub. Sers. Elec. & Gas Co. . FERC, D.C. Circuit Case No. 07-1336 (Match 17,
2009} (unpublished): FERC also noted that the RAA was voluntarily s:.gned on behalf of AEP-Ohic.
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permit AEPSC to change the state compensation mechanism.  In fact, FERC rejected
AEPSC’s proposed formula rate, given the existence of the state compensation mechanism
established by the Commmission in its December 8, 2010, entry.”

2 Should the state compensation mechanism for AEP-Ohio be based on.
the Company's capacity costs or on another pricing mechanism such as

RPM-based auction prices?

a. AEP-Ohio

As an initial matter, AEP-Ohio notes that it recently declared that it will not continue
itg status as an FRR Entity and instead will fuily participate in the RPM capacity market
auctions, beginning on June 1, 2015, which is the earliest possible date on which i
transition from an FRR Entity to a full participant in the RPM capacity market. AEP-Ohio
points out that this development narrows the scope of this proceeding to establishing a
three-year transitional, rather than permanent, form of compensation for s FRR capacity
.obligaﬁons.

AFP-Ohio ‘argues that it is entitled to full compensation for the capacity that it
supplies to CRES providers pursuant to its FRR obligations. Specifically, AEP-Ohio
contends that Section D.8 of Schedule 8.1 of the RAA grants the Company the right to
establish a rate for capacity that is based on cost. AEP-Ohio notes that, by its plain
Ianguage, the RAA allows an FRR; Entity like AEP-Ohio to change the basis for capacity
priciog to a cost-based method at any time. AEBP-Ohio also nofes that no party to this
proceeding challenges the Commission’s discretion under the RAA to éstablish cost-based
capacity pricing as the state compensation mechanist. According to AEP-Ohio, theé ferm
“cost” as-used in Section D8 of Schedule 8.1 of the RAA refers to. embedded cost. AFP-
Ohio adds that its proposed cost-based.capacity rate of $355.72/MW-day advances state
policy objectives enumerated irt Section 4928.02, Revised Code, as well as the Commission’s
objectives in this proceeding of promoting altérnative competitive supply and retail
competition, while also ensuring the Company's ability to attract capital investment to meet
its FRR capacity obligations, which were set forth by the Commission in response to the
FERC filing (OEG Ex. 101 at 4). With respect to promoting alternative competitive supply
and retail competition, AEP-Ohio asserts that the Commission’s focus shonld be on fairness
and genuine competition, rather than on the manufacture of arfificial comipetition through
subsidization. AFEP-Chio believes -that, because shopping will still occur and CRES
providers will still realize a significant margin at the Company’ s proposed rate (Tr. XI at
2330-2333), the rate js consistent with the Commission’s first objective. AEP-Ohio also
believes that its proposed rate satisfies the Commission's second objective of ensuring the
Coinpany’s.ability to attract capital investment to meet its FRR capacity obligations. ARP-
Ohio contends that its proposed rate would enable the Company o continue to aftract

7 Amevican Electric Power Sergice Corporation, 134 FERC § 6L039 (2011).
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capital and satisfy ifs FRR capacity obligations without harm fo the Company, while
providing customers with reliable and reasonably priced retail electric service-as required
by Section 4928.02, Revised Code, AFP-Ohio argues that cost-based capacity pricing would
" encourage investment in generation in Ohio and thereby increase retail reliability and
affordability, as well as adequately compensate the Company for its capacity obligations as
an FRR Entity..

AEP-Ohio contends that, during the period in which it remains an FRR Entity, RPM-
‘based capacity pricing is niot approj'ariate. As ani FRR Entity, AEP-Chic notes that it does
not procure capacity for its load bbligatiom in PJM’s RPM auctions or even participate in
such auctioris, except to the extent that the Company has capacity that it does not need for
its. native load. - AEP-Ohio points out that, under such circumstances, s auction
participation is limited to 1,300 MW. (AEP-Ohio Ex. 105 at 8; Tr, [Il at 661-662.) AEP Ohio
argues that, as an FRR Entity, it would not recover its capacity costs, if capacity pricing is
based on RPM prices, and the difference i not made up by iis S50 customers (Tr. 1 at 64).
AFP-Ohio maintains that, because its obligations as an FRR Entity are longer and more
binding reliability obligations than a CRES provider’s obligations as an alternative LSE, an
RPM-based price for capacity would not be compensatory or allow the Company to recover
an amount even remofely approaching its embedded costs for the 2011-2012 and 2012-2013
PIM planning years, and should thus be rejected (Tr. I at 243). According to AEP-Ohio,
RPM-based capacity pricing would also give CRES providers an unfair advantage over the
members of the pool agreement, which purchase capacity based on embedded costs (Tr. [ at
59-60), and discriminate against non-shopping customers.

Additionally, AEP-Ohic claims that RPM-based capacity pricing would cause
substantial, confiscatory finandial harm to the Company. According to AEP-Ohio withess
Allen, the Company would eamn a return on équity of 7.6 percent in 2012 and. a refuin on
equity of 2.4 percent in 2013, with a $240 million decrease in earnings. between 2012 and
2013, if RPM-based capacity pricing is adopted (AEP-Chio Ex. 104 at 3-5, Ex. WAA-1; Tr. III
at 701).

Finally, AEP-Ohio nates that RPM-based capacity pricing is inapproptiate because it
would constitute an illegal subsidy to CRES providers in violation of Section 4928.02(H),
Revised Code..

b. Staff
In its brief, Staff contends that AEP-Ohio should receive compensation from CRES
providers for the Company’s FRR obligations in the form of the prevailing RPM rate in the
unconstrained region of PIM. Staff opposes the Company”s request to establish a capacity
rate that is significantly above the market rate. Staff notes that other investor-owried
utilities in Chio charge CRES providers RPM-based capacity pricing and that such pricing
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should, therefore, also be appropriate for AEP-Ohio: Staff further notes that the evidentiary
record does not support AEP-Ohio’s propssed capacity pricing of $355.72/ MW-day.

c. Intervenors

All of the intervenors in this case agree that the Commission should adopt RPM-
based capacity pricing -as the state compensationi mechanism. Many of the intervenors note
that AEP-Ohio has used RPM-based capacity pricing since 2007, without incurzing financial
hardship or compromising service reliability for.its customers. They further rote that AEP-
Ohio will continue to use RPM-based capacity. pricing, at the Company’s own election,
beginniing on June 1, 2015. They believe, therefore, that the Commission should adopt
RPM-based capacity pricing as the state compénsation mechanism for the intervening three-
year period for numerous reasons, including for the sake of competition and continuity.

FES argues that RPM-based capacity pricing is' the proper state compensation
mechanism for ABEP-Ohio. FES contends that a market-based state compensation
rnecharism, spemﬁca}ly one that adopts the RPM price as the best indicator of the market
price for capacity, is required because Ohio law and pohcy have established and promoted
.2 competitive markef for electric generation service; RPM-based pricing is supported by
sound economic principles and avoids distorted incentives for CRES prov1ders, and AFEP«
Ohio’s return on equify is more than sufficient under RPM-based pricing, given: that the
Company’s analysis is based on unrealistic shopping assumptions. FES adds that, even if
cost-based pricing were appropriate; AEP-Ohio has dramatically overstated its costs. FES
argues that AEP-Ohio’s proposed capacity pricing mechanism is not based on the costs
associated with the capacity provided by AEP-Ohio to Ohio customers; includes all costs,
rather than just those avoidable costs that are relevant in economic decision making
includes stranded costs that may riot be recovered under Chio Jaw; and fails to include an
appropriate offset for energy sales. FES notes that, if the Commission were to allow AEP-

-Ohio to charge CRES providers any rate other than the RPM-based rate, the Company
would be-the only capacity supplier in PJM that could charge shopping customers its full
embedded costs for generation, which, according to FES, is a concept that is not found
within the RAA, whereas there are numerous provisions referring to “avoidable costs.”

FES believes that AEP-Ohio’s proposed capacity pricing would preclude customers
from receiving the benefits of competition. Specifically, FES argues that competition is state
law and policy, and benefits customers; AEP-Ohio's price of $355.72/ Mw-day would harm
comipetiion and custorhers; and its proposed price would provide improper, ant-
competitive bexefits to the Company.

TEU-Ohio tontenids that AEP-Chio has failed to demonstrate that its proposed
capacity pricing mechanism is just and. reasonable, as regnired by Section 4905.22, Revised
Code. TEU-Chio asserts that RPM-based capacity pricing is the appropriate market pricing
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for capaeity. IEU-Chio believes that RPM-based capacity pri¢ing is conSlStent with state
policy, whereas AEP-Ohio’s proposed capacity pricing mechanism would unlawfully
subsidize the Company’s position with regard to the competitive generation business,
contraty to state policy. IEU-Ohio notes that neither AEP-Ohio’s status as art FRR Enhty
nor the pool agréement is a basis for the Comipany’s cost-based capacily pricing mechanism.
IEU-Ohio. points-out that AEP-Ohio used RPM-based capacity pricing from 2007 ﬂnmugh
2011, daring which tifme the Company was an FRR Entity and the pool agreement was in.
effect. JEU-Ohio further argues that AEP-Ohio’s proposed cost-based capacity pricing
mechanism would produce results that are not comparable to the capacity price paid by
85O customers, contrary to state law. IEU-Ohio further notes that AEP-Ohio has not
identifiad the capacity coriponent of its S5O rates and that it is thus impossible to
determine whether the proposed capacity pricing for CRES providers would be cornparable
to. the capacity component of its SSO rafes. (IEU-Qhio Ex. 102A at 29-32, Ex. KMM-13.)
Regardless of the method by which the capacity pricinig mechanism is established, IEU-
Ohio requests that AEP-Ohio be directed to provide details to customers and CRES
providers that show how the peak load contribution (PLC) that the Company assigns to a
customier corresponds with the customer’s PLC recognized by PJM. IEU-Ohio contends
that this information is necessary to ensure that capacity compensation is being propetly
applied 1o shopping and non-shopping customers. (IEU-Ohio Ex. 1024 at 33-34.)

The Suppliers argue that a capacity. rate based on AEP-Ohio’s embedded costs is not
appropriate under the-plain Janguage of the RAA. Citing Section D.8 of Schedule 81 of the
RAA, the Suppliers contend that AEP-Ohic may seek a cost-based rate by making a filing at
FERC under Section 205 of the FPA, but only if there is no state compensation mechanism in
place. The Suppliers add that the purpose of this proceeding is fo establish the approptiate
state compensation mechanism and that a state compensation mechanism based on AEP-
Ohio’s embedded costs would be contrary to the intent of the RAA, which refers only to the
avoided cost rate. The Suppliers also note that allowing AEP-Ohio to recover its embedded
costs would ‘grant the Company a higher return on equity {12.2 percent in 2013) than has
‘been allowed for any of its affiliates in other states and that is considerably higher than
what the Commission granted in the Company'’s last rate case (RESA Ex. 103). Finally, the -
Suppliers maintain that AEP-Ohio’s proposed cost-based capacity pricing mechanism
would preclude CRES providers from making atiractive offers, could result in shopping
customers subsidizing non-shopping customers, and would destroy Ohio’s growing
competitiva retail electx:idt_gf market.

"The Suppliers also believe that the two-tier capacity pricing méchanism thathas been
in effect is inequitable and mefficient and that a single RPM-based rate should be in place
for all shopping customers. The Suppliers argue that the RPM price is the most transparent,
market-based price for capacity, and is riecessary as part of AEP-Ohio’s three-year transition
to market,
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OEG argues that the Commission should establish either the annual or the average
RPM price for the next three PJM planning years as the price that AEP-Ohio ¢an charge
CRES. providers under the state compensation mechdnism for its FRR capacity obligations.
OEG notes that use of the three-year average RPM price of $69.20/ MW-day would mitigate
some of the financial impact on AEP-Ohio from fluctuating future RPM prices and ease the
Comipariy’s transition out of FRR status. OEG adds that the two-tier capacity pricing
miechanism should not be contimigd and that a single price should be charged for all CRES
providers. OEG notes that its position in this case has been guided by the Commission’s
twin goals as expressed to FERC, of promoting competition, while also ensuring that AEP-
Ohio has the necessdry capital to fhaintain reliability. OEG believes that AEP-Ohic’s
proposed. capacity pricing. mechanism represents a drastic departure from past precedent
that would deter shopping and undermire the benefits of retail competition, which is
contrary to the Commission’s goal of promoting. competition. With respect to OEG's
position that a. three-vear RPM price average could be used, AEP-Ohio notes that the
concept was raised for the first time in OEG’s initial brief, is without evidentiary support,
and should be rejected.

OMA and OHA assert that, because the Commission has afready established RPM-
based capacity pricing as the state compensation mechanism, AEP-Ohio has the burden, as.
the entity challenging the state compensation mechanism, of proving that it is unjust and
unreasonable, OMA and OHA further assert that AEP-Ohio has failed to sustain its burden,
OMA. and OHA, believe that RPM-based capacity pricing is a just, reasonable, and lawful
basis for the stale compensation mechanism. According to OMA and OHA, AEP-Ohio has
not demonstrated that RPM-based capacity pricing would cause substantial financial harm
to the Company. OMA arid OHA note that AEP-Ohic’s projections are based on unrealistic
and unsubstantiated shopping assumptions, with 65 percent of residential customers, 80

percent of commercial eustomers, and 90 percent of industrial customers switching by the
end of 2012 (AEP-Ohic Ex. 104 at 4.5). OMA and OHA believe that RPM-based capacity
pricing would nof impact AEP-Ohio’s ability to attfact and invest capital, noting that the
Company continues 0. invest capital regardless of its capacity costs for shopping customers
and has ne need or plan fo attract or invest capital in additional capacity (IEU-Ohio Ex. 104;
Tr. 1 at 36, 128-131; Tr: V at 868).- On the other hand; OMA and OHA argue that AEP-Ohio’s
proposed capacity pricing mechanism would substantially harm. customers and CRES
providers and vitlate state policy, as it would significantly restrict the ability of customers
to shop and enjoy savings; would unfairly deny customers access to market rates for
capacity when market rates are low, and subject customers to market rates when they are
high; and would harm economic development and recovery efforts.. OMA and OHA. urge
the Comunission to eénsure: that all- customners in Ohic are able to take advantage of
historically low capacity prices and have access to the Jowest possible compétitive electricity
rates, ag a means tostimulate and sustain economic growth.
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OCC contends. that AEP-Ohio’s proposed capacity pricing mechanism should be
rejected because it is contrary to the plain language of the.RAA, which provides that, if a
state compensation mechanism exists, its Ppricing prevails. Accordmg to OCC, the
Commission established RPM-based capacity. pricing as the state compensation mechanism
in its December 8, 2010, entry. OCC notes that FERC bas already rejected AEPSC's attempt
to establish a formula rate. for capacity in Ohio in Light of the Commission’s adoption of
RPM-based capacity pricing as the state compensation thechanisin. OCC further notes that
AEP-Ohio’s proposed capacity pricing mechanism 1s inconsistent with econontic efficiency
and contraty to state policy. OCC's position is that the Commission should find that RPM-
baged capacity pricing is appropnate _given the precedent already established by the
Comumission and FERC, and in light of the fact that AEP-Ohio has historically used RPM-
based pricing for capacity sales to CRES providers.

NFIB urges the Commission to base AEP-Ohio’s: capacﬂ‘y compensaton on RPM
prices. NFIB adds that AEP-Ohio’s proposed capacity pricing mechanism does not promote
competifion and would prevent small business owners from taking advantage of
historically low market prices over the next several years. NFIB believes that AEP-Ohio
would earn a healthy return. oni equity under RPM-based capacity pricing and that the
Company has failed to establish how it would be better equipped to transition to the RPM
market, if its cost-based pricing mechanism is approved.

Dominion Retail recommends that the Comumission coritinue to employ RPM-based
capacity pricing as the state compensation mechanism, as matket-based pricing is
fundamental to the development of a robust competitive market in AEP-Ohio’s service
territory. According to Dominion Retail, RPM-based capacity pricing would not require
AEP-Ohio, shareholders, or 850 customers to subsidize. CRES providers, as the Company
confends. Dominion Retail notes that AEP-Ohie proposed cost-based capacity pricing only
when it became apparent that market-based energy and capacity charges would permit
CRES providers to compete effectively for customers in the Compariy’s service territory for
the first time. Dominion Retzil adds that AEP-Ohio’s underlying motivation is fo constrain
shopping and that allowing the Company to charge a cost-based capacity rate would be
contrary. to the state’ policy of promoting competition. Dominion Retail argues that Ohio
law does not require that capacity pricing be based on embedded costs. Dominifon Retail
points out that AEPLO}uo § status as ann FRR Entity does ot mean that the state
compensation mechanism must be based on-embedded costs. Dominion Retail notes that
Duke Energy Ohio, Inc. will also be arv FRR Entity until mid-2015, and that it nevertheless:
uses RPM-based capacity pricing. Dominion Retail further notes that Amended Substitute
Seniate Bill No. 3 {SB 3) eliminated cost-of-sexvice-based: ratemiaking for generation setvice.
Dominjon Retail asserts that AEP-Ohio is unrealistic in assuming that CRES providers
would be able to compete successfully if AEP-Ohin's proposed capacity pricing is adopted.
Dominion Retail points out that even AEP-Ohio witness Allen agrees that the Company’s
proposed. capacity pricing would stiffe compeﬁﬁon in the residential market (Tr. HI at 669~
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670). Finally, Dominion Retail points out that AEP-Ohio’s proposed cost-based, capacity
pricing mechanism is nowhere near the Company’s capacity propusal. periding in 11-346,
which would provide for a capacity rate of $146/MW-day for some shopping customers
and $255/ MW-day for the rest. Dominion Retail contends that this fact demonstrates AEP-
Ohio’s willingness to provide capacity at a rafe less than what it has proposed in this case
and also-undercuts the Compariy’s confiscation arguiment.

The Schools also request that the Commission retain RPM-based capacity pricing,
The Schools argue that, if AEP-Ohijo’s proposed capacity pricing mechanism is adopted, the
rate would likely be passed through to the Ohio schools that are served by CRES providers,
and that these schools would suffer rate shock in violation of Section 4928.02(A), Revised
Code (Schools Ex. 101 at 9). Additionally, the Schools believe that Ohio schools that do not
currently receive generation service from a CRES provider weuld be deprived of the
opportunity to shop, in violation of Section 4928 02(C), Revised Code {Schools Ex. 101 at 10-
11). Finally, the Schools contend that approval of AEP-Ohio’s, proposed. capacity pricing
mechanism would likely result in cuts to teaching and staff positions, materials and
equipment, and prograins, in violation of Section 4928.02(N), Revised Code (Schools Ex. 101
at10}.

Duke also contends that the Commission should adopt RPM-based capacity pricing
as the state compensation mechanism, which is consistent with state policy supporting
competiion. Dike asserts that, pursuant to the RAA, an FRR Entity may only ‘apply to
FERC for cost-based compensation for its FRR capacity obligations, if there is no state
compensation mechanism i place. According to Duke, neither the RAA nor Ohio hw
grants AEP-Ohio the right to recover iis embedded costs. Duke notes that, under Chio law,
capacity is a competitive generation service that is not subject to cost-based ratemakinig.

Exelon and Constellation assert that, if AEP-Ohic’s proposed capacity pncmg
mechanism is approved, retail competition in the Company’s service territory will be stifled
and customers will bear the cost. Exelon and. Constellation cite numerous reasons
supporting their. position that AEP-Ohio’s proposal should be rejected in favor of RPM-
based capacity pricing: Ohio law does not réquire that the state compensation mechanism
be based on cost; AEP-Ohio’s status as an FRR Entity does not entitle it to cost-based
capacity pricing; AEP-Ohio, even as an FRR Entity, could have elécted to participate in the
RPM auction for 2014, rather than self-supply more expensive tapacity, putting its own
interests above those of customers; RPM-based capacity pricing is consistent with state
policy promoting the development of competitive markets, whereas the Conapany’s
proposal is not; the Company should not be allowed to unﬂaterally apply better-of-cost-or-
market pricing: CRES providers are captive to AEP-Ohio, given the requirement that
capacity be committed more than three years in advance of delivery; Chio law requires
comparable and nondiscriminatory access to CRES and RPM-based capacity pricing is used
throughout Ohio except in AEP-Ohic’s service territory; and adopting RPM-based capacity
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pricing would.aveid the need to determine an. arbitrary estimate of the Comipany’s cost of:
service for'capacity and, in any event, 5B 3 eliminated full cost-of-service analysis. Exelon
and Constellation note that 11-346'is the proper forurm in which to determine whether AEP-
Ohio requires profection to maintain its financial integrity. Exelon and Constellation
further note that they would support reasonable measures that comport with a timely

transition to a fully competitive market and resolution of related issues in 11-346, if such
meastires are shown to be necessary.

IGS confends that RPM-based capacity pricing is the clear choice over AEP-Ohio’s
ptoposed capacity pricing mechanism. IGS points out that RPM-based capacity pncmg
- already exists, was neiitrally created, applies all over the region, is market-based, is
] _ndmcrunmatory, and provides the correct incentives to assure investrnent in generation
resources. On the other hand, AEP-Ohio’s proposal, according to IGS, was devised by the
Company, for this case and this case only, returns Ohic to a cost-based generation
regulatory regime, shows no relatioriship to short- or long-term generation adegnacy, and
could stifle competition. IGS notes that RPM-based capacity pricing fully compotts with
Ohio law in that it is market-based pricing and would support the continued development
of Ohio’s competitive market; would avoid subsidies and discriminatory. pricing; would
assure adequate resources are available to provide stable electric service; and would avoid
any legal problems associated with extending the transition to competition. IGS asserts that
AEP-Ohio’s proposed capacity pricing would be contrary to Ohie law in that it would harm
the development of competition; result in antmompetitwe subsidies; and viclate Ohio's
transition laws. IGS also notes that AEP-Ohio's justifications for recovering embedded costs

are refuted by the evidence and disregard state policy. IGS contends that RPM-based
capacity pricing does not raise reliability concerns or subsidize CRES providers. IGS argues.
that AEP-Ohio has a fundamental disagreement with state policy. IGS notes that. AFP-
Chio’s judgment as to the wisdom of state policy is irrelevant, given that it has been
codified by the General Assembly and must be effectuated by the Comimission.

Finally, Kroger asserts that the most economically efficient price and the price that
AFP-Ohio should be required to charge CRES providers for capacity is the RPM price.

d. Conclusion

Initially, the Commission notes that a state compensation mechanism, as referericed
in the RAA, has been in place for AEP-Ohio for $ome time now, at least since issuance of the
Décember 8, 2010, entry, which expressly adopted RPM-based capacity pricing as thé state
copipensation mechanism for the Company during the pendency of this case. The state
compensation mechanism was subsequently modified by the Commission’s March 7, 2012,
and May 30, 2012, entries granting AEP-Ohio’s requests for interim relief. No party appears
t6 dispute, at least In this proceeding, that the Commission. has adopted a state
compensation mechatism for AEP-Ohio.
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Given that there is, and has contintially been,.a state compensation mechanism in
place for AEP-Ohio from the beginnirig of this procéeding, the issue for our consideration is
whether the state compensitiéh mechanism, on a gomg-forward basis, must or should be
modified such that it is based on cost. AEP-Ohig contends that the state cormpensation
mechanism must be amended so that the Company is able fo recover its emnbedded costs of
capacity. Al of the intervenors and Staff oppose AEP-Ohio’s request and advocate instead
that the Commission retain the RPM-based state compensaton mechanism, as it was
established in the December 8, 2010, entry.

Pursnant to Section 490522, Revised Code, all charges for service shall be just and
reasonable and not more than allowed by law or by order of the Commission. In this case,
AFP-Chio asserts that its proposed compensation for its FRR capacity obligations is just and
reasonable and should be adopted by the Comumission. Specifically, AEP-Ohio asserts that
its proposed cost-based capacity pricing 'is consistent with state policy, will promote
alternative competitive supply and retail competition, and will ensure the Company's
ability to attract capital investment to meet its FRR capacity obligations. All of the
intervenars and Staff, on the other hand, recommend that market-based RPM capacity
pricing should be approved as the state compensation mechanism for AEP-Ohfo. As
discussed above, there is a general consensus among these parties that RPM-based capacity
pricing is just and reasopable, easily 1mp1emented and understood, and consistent with
state policy. Staff and intervenors further agree that RPM-based capaaty pricing will fulfill
the Comimission’s stated goals of both promoting competition and ensuring that AEP-Ohio
has the required capital to maintain service reliability.

As discussed above, the Commissjon finds that it has jurisdiction to:establish a sfate
compensation mechanism in this case pursuant to its general supervisory authority found in
Sections 4905.04, 4905.05, and. 4905.06, Revised Code. We further find, pursuant to our
regulatory authority under Chapter 4905, Revised Code, as well as Chapter 4909, Revised
Code, that it is necessary and appropriate to establish a cost-based state compensation
mechanism for AEP-Ohio.. Those chapters require that the Comunission use traditional rate
base/rate of return regulation to approve rates that are based on cost, with the ultimnate
objective. of approving a charge that is just anid reasonable consistent with Section 4905.22,
Revised Code. Although Chapter 4928, Révised Code, provides for market-based pricing
for retail eleciric generation service, those provisions de not apply because, as we noted
earlier, capacity is a wholesale rather than a retail service. The Commission’s obligation
under traditional rate regulation is to enmsure that the jurisdictional ntilities receive
reasonable compensation for the services that they render. We coriclude that the state’
comipensation mechanism for AEP-Ohio should be based on the Company’s. costs.
Although Staff and intervenors contend that RPM-based capacity pricing is just and
reasonable, we note that the record indicates that the RPM-based price for capacity has
decreased greatly since the December 8, 2010, entry was issued, and that the adjusted RPM
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tate currently in effect is substantxaﬂy below all estimates provided by the parties regarding
AEP-Ohit’s cost of capacity (AEP-Ohio Ex. 102 at 21,-22; FES Fx. 103 at 55; Staff Ex. 105 at
Ex..ESM-4). The record further reflects that, if RPM-based ¢apacity pricing is ad opted, AEP-
Olifo may earn an tnusually Jow réturri on equity of 7.6 petcent in 2012 and 2.4 percent in
2013, with a loss of $240 million between 2012 and 2013 (AEP-Ohio Ex. 104 at 3-5, Ex. WAA-
1; Tr. Il at 701). In short, the record reveals that RPM-based capacity pricing would be ~
insufficient to yield reasonable compensation for AEP-Ohio’s provision of capacity to CRES
providers in fulfillment of its FRR capacity obligations,

However, the Commission also recognizes that RPM-based capacity pricing will
further the-development of competition: in the market (Exelon Ex. 101 at 7; OEG Ex. 102 at
11}, which is one of our primary objectives in this proceeding. We believe that RPM-based
capacity pricing will stimulate frae competition. among suppliers in A¥P-Ohio’s service
territory. We also believe that RPM-based capacity pricing will facilitate AEP-Chio’s
transition to full participation in the competitive market, as well as incent shopping. RPM-
based capacity pricing has been used successfully throughout Ohio and the rest of the PIM
region and puts electric utitities and CRES providers on a level playing field (FES Ex. 101 at
50-51; FES Ex. 102 at 3). RPM-based capacity pricing is thus a reasonable means of
promoting shopping in AEP-Ohio’s service ferritory and advancing the state policy
objectives of Section 4928.02, Revised Code, which the. Cormmssmn is required to effectuate
pursuant to Section 4928.06(A), Revised Code.

Therefore, with the intention of adopting a state compensation mechanism that
achieves a reasonable oufcome for all stakeholders, the Commission directs that the state
compensation mechanism shall be based on the costs incurred by the FRR Entity for its FRR
capacity obligations; as discussed further in the following section. However, because the
record in this proceeding demonstrates that RPM-based capacity pricing will promote retail
electric competition, we find it necessary to take appropriate measures to facilitate this
© jtportant objective. For that reason, the Commission directs AEP-Ohio to charge CRES
providers the adjusted final zonal PJM RPM rate in effect for the rest of the RTO region for
the current PJM delivery year (as of today, approximately $20/ MW-day); and with the rate
changing annually on June 1, 2013, anid June 1, 2014, to match the then current adjusted final
zémal PJM RPM rate in the rest of the RTO region. Further, the Conunission will authorize
AEP-Ohio to modify its accounting procedures, pursuant to Section 4905.13, Revised Code,
to defer incurred capacity costs not recovered from CRES provider billings during the ESP
period to the extent that the total incurred capacity costs do not exceed the capacity pricing
that we approve below. Moreover, the Commjssion notes that we will establish an
appropriate recovery mechanism for such deferred costs and address any additional
financial considerations in the 11346 proceeding. We also find that AEP-Ohio should be
authorized to collect carrying charges on the deferral based on the Company’s weighfed.
average cost of capital, until such time as a recovery mechanism is approved in 11-346, in
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order to ensure that the Company is fully compensated. Thereafter, AEP-Chio should be
- autherized to collect carrying charges at its long-term cost of debt.

Additionally, the Commission directs that the state compensation mechanism that
we approve foday shiall not take effect until our opinion and order is issued in 11-346, or.
until August 8, 2012, whichever is sooner. Uniil that time, the interim capacity pricing
mechanisny that we approved on March 7, 2012, and extended on May 30, 2012, shall remain-
in place. In further extending the interim capacity pricing mechanism, we recognize that
11-346 and the present prOCEedmg are intricately related. In fact, AEP-Ohio has put forth an
entirely different capacity pricing mechanism in 11-346 as a component of its propased ESP.
Although this case has proceeded separately so that an evidentiary record on . the
appropriate capacity cost pricing/recovery mechanism could be developed, there is an
overlap of issues between the two proceedings. For that reason, we find that the state
compensation mechanism approved today should become effective with the issuance of out
order in 11-346, which will address AEP-Ohio’s comprehensive rate package, including its
capacity pricing propesal,-or August 8, 2012, whichever occurs first.

We note that the state compensation mechanism, once effective, shall remain in effect
until AEP-Ohio’s transition to full participation in the RPM market is complete and the
Company is no longer subject to its FRR capacity obligations, which is expected to occur on
-or before June 1, 2015, or undil otherwise directed by the Commission.

The Commission believes that the approach that we adopt today appropriately
balances our objectives of enabling AEP-Ohio to recover its costs for capacity incurred in
fulfilling its FRR capacity obligations, while promoting the further development of retail
competition in the ijmparg?" s Service territory.

3. What should the resulting compensation be for AEP-Ohio’s FRR
capacitv obhgahons?

a. AEP-Ohio

AEP-Ohio’s position is that the appropriate cost-based capacity price to be charged fo
CRES ‘providers is $355.72/MW-day, on a merged company basis, before consideration of
any offsetting energy credit. AEP-Chio notes that the formiula rate approach reconitended
‘by Company witness Pearce is based upon the average cést of serving the Corhpany’s LSE
obligation load (both the Joad served directly by AEP-Ohio and the load served by CRES
providers) on a dollar-per-MW-day basis. AEP-Ohio further notes that, because the
Company supplies its own generation resources to satisfy these load obligations, the cost to
provide. this capacity Is the actual embedded capacity cost of its generation. AEP-Ohio’s
formula rate template was modeled after, and modified from, the capacity portion of a
FERC-approved template used to derive the charges applied to wholesale sales made by
Southwesternt Electric Power Company, an affiliate of the Company, to the cities of Minden,
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Louistana and Prescott, Arkansas. AEP-Ohio notes that Dr. Pearce’s formula rate approach
is transparent and, if adopted, would be updated annually by May 31 fo reflect the most
current input data, most of which is publicly avajlable and taken direcfly from the
Company’s PERC Form 1 and audited financial statements {AEP-Ohioc Ex. 102 at 8). AEP-
Ohio adds that its propoged formula rate template would promoté rate stability and result
. in a reasomable Teturn on equity of 12.2 percent in 2013, based on a capacity price of

- 335572/ MW-day (Tt II at 12-25; AEP-Ohio Ex. 142 at 21-22).

AEP-Ohio tontends that its proposed cost-based capacity pricing roughly
approximates and is, therefore, compatable to the amount that the Company receives from
its SSO customers for capacity through base generation rates (AEP-Ohio Ex. 142 at 19-20; Tr.
I at 304, 350). o

b. Staff

If the Commission defermines that RPM-based capacity pricing is not appropriate for
AEP-Ohio, Staff proposes an alternate capacity rate of $146.41/ MW-day, which accounts for
energy margins as well as certain cost adjustments to the Company's proposed capacity
pricing mechanism. Staff notes that its alternate rate may offer more financial stability to
ABP-Ohio than RPM-based capacity pricing over the next three years, and is just and
reasonable unlike the Company’s excessive rate proposal. Staff finds that its alternate rate
would appropriately balance the interests of AEP-Ohio in recovering its embedded costs to
meet its FRR capacity obligations and attracting capital investment, while also prometing
alterniative competitive supply and retail competition.

According to Staff, the reduction of AEP-Ohic’s proposed rate of $355.72/ MW—day to
© Staff's alternative recomunendation of $146.41/MW-day is a result of removing and
adjusting numerous items, mciudmg retum on equity; rate of return; construction work in
progress {CWIP); plant held for future use (PHFFU); cash working capital (CWC); certain
prepayments, including a prepaid pension asset and the related accumulated defetred
income taxes; accumulated deferred incomne taxes; payroll and benefits for eliminated
positions; 2010 severance program cost; income tax expense; domestic production activities;
payroll tax experse; capacity equalization revenue; ancillary services revenue; and energy
sales margin and ancillary services réceipts. In terms of the return on equity, Staff witness
Smith used ten pércent for CSP and 10.3 percent for OF, because these perceritages were
adopted by the Commission in AEP-Ohio’s recent distribution rate case {Staff Ex. 103 at 12-
13)8 Staff notes that CWIP was properly exduded from rate base because AEP-Ohio has
not demonstrated that the requirements of Section 4909.15 or 4928.143, Revised Code, have

been et (Staff Bx. 103 at 14-15). Stadf also excluded PHFFU from rate base, as the plant in

8 In the Matter of the Application of Columbus: Seuthertt Power Company and Olio Power Compary, Tndividually
and, if Their Proposed Merger is Approved, ss a Merged Company (collectively, AEP Ohio} for un Increase in
Electric Distribution Rates, Case No. 11-351-EL-AIR, et al.
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question is not used and usefil and AEP-Ohio has given no indication as fo when it will
become so (Staff Ex. 103 at 16). CWC was excluded by Staff because AEP-Ohio did not
prepire a lead-lag study or otherwise demonsirate a need for CWC (Staff Ex. 103 at 18-21).

Staff excluded AEP-Ohio’s prepaid pension assetfor nimerous reasons, mainly bécause the
Company did not demonstrate that it has a net prepaid pension asset and its FERC Form 1
for 2010 suggests that there is actually a net liability; pension funding levels are the result of
dlscr&’aonary Inanagement decisions regarding the funding of defined benefit pensions; and
perision expense is typically included in thé determination of CWC in a lead-lag study,
which was not provided (Staff Ex. 103 at 21-31). Staff further exclided nonrecurring costs
related to the significant number of positions that were permanently elimninated as a result
of AEP-Ohio’s severance program in 2010 (Staff Ex. 1-3at 43-52).

AEP-Ohio responds that Mr. Smith’s downward adjustments and elimination of
certain costs from Dr. Pearce’s calculations are fundarmentally flaved in that Dr. Pearce’s
formula rate approach is based on a formula rate femplate that was approved by FERC.
AFP-Ohio also counters that adjustments made by Mr. Smith to the return on equity,
operations and maintenance expenses attributable to severance programs, prepaid pension
assets, CWC, CWIP, and PHFFU understate the Company’s costs and contradict prior
~orders and practices of both the Commission and FERC. With respect to the retarn on
equity, AEP-Ohio notes that Mr. Smith’s adjustment was jnappropriately taken from the
stipulation in the Company’s recent distribution rate case and. that Mr. Smith agreed that
the competitive generation business is more risky than the distribution business (Staff Ex.
103 at 12-13; Tr. IX at 1991, 1993; AEP-Chio Ex. 142 at 17). AEP-Ohio contends that the
Commission should adopt a return on equity of 1115 petcent as recommended by
Df. Pearce or, at a minimum, a refuri on equity of 10.5 percerit, which AEP-Ohio claims is
consistent with a return on equity that the Commission has recently recognized for certain
generating assets of the Company (AEP-Chio Ex. 142 at 17-18}). AEP-Ohio further contends
that Mr. Smith’s elimination of cerfain severance costs and prepaid pension expenses is
inconsistent with the Comimnission’s .treatment of such costs in the Company’s recent
distribution rate case, and that the $39.004 million in severance costs-should be amortized -
over three years (AEP-Ohio Ex. 142 at 17). AEP-Ohio argues that Mr, Smith's elimination of
CWIP and CWC is inconsistent with FERC practice.

Additionally, AEP-Ohio asserts that Staff witnesses Smith and Harter failed fo
account for nearly $66.5 million in certain energy costs incurred by the Company, including
Production-Related Administrative & General Expenses, Rehum on Production-Related
Investments, Production-Related Depreciation Expenses, and Production-Related Income.
Taxes. According to AEP-Ohio, due to these trapped costs, Mr. Smith’s capacity charge is
understated by $20.11/ MW-day ot a merged company basis (AEP-Ohio Ex. 143 at 3, 5-6).
AEP-Ohio witness Allen incorporated this amount in his calculation of what Staff's capacity
rate would be, as modified by his recommended energy credit and cost-of-service
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adjustments, and reached a resulting capacity rate of $291.58/ W—day (AEP—O}uo Bx. 142
at 18 Tr. XI at 2311),

c. Intervenors

If the Commission believes that it is appropriate to considér AEP-Ohio’s embedded:
costs, FES argues that the Company's frue cost of capacity is §78.53/MW-day, after
adjustments ate made to reflect the removal of stranded costs and post-2001 generation:
ifrvestment, as well as an appropriate offset for energy sales. At most, FES contends that it
should be $90. 83/MW-day, if a further adjustment is made to credit back to AEP-Ohio the
capacity equalization payments for the Company's Waterford and Darby plants, which
were acquired in 2005 and 2007, FES also recorrunends that the Commissiozi require AEP-
Ohio to unbundle its base generation rate into energy and capacity components, which
" would ensure that the Company is charging the same price for shopping and non-shopping
customers and allow customers to compare offers from CRES providers with the
Company’s tariff rates {(FES Ex. 103 at 22).

The Suppliers note that, if the Commission finds that RPM-based capacity pricing is
confiscatory or otherwise fails to compensate AEP-Ohio adequately, a nonbypassable
stabilization charge, such as the rate stability ridet rate proposed by the Company in 11-346,
" would be appropriate and should be considered in that tase. OMA and OHA respond by
arguing that any suggestion that rates should be raised without any justification, other than
reaching a level that is high enough fo ensure that CRES providers are able to compete with
AFP-Ohio, tramples on customer interests and should be rejected by the Commission.

As discussed in greater detail below, OEG recommends that AEP-Ohio’s capacity
charge.should be no higher than $145.79/ MW-day, which was the RPM-based price for the
2011/2012 PJM delivery year, and only if the Commission determines that the prevailing
RPM price is not sufficient compensation (OBG Ex. 102 at 9-10). OEG argues that a capacity
charge of $145.79/MW-day provided a more than sufficient return on equity for AEP-Ohio,
as well as fostered retail competition in ifs service territory (OEG Fx. 102 at 10-11). As part
of this recommendation, OEG urges the Commission adopt an earnings stabilization
mechanism (ESM) in the form of an anmual review to gauge whether AEP-Ohio’s earnings
~ are too high or too low (OEG Ex. 102 at 15-21).

)  Should there be an offsetting eneigv credit?

a) AEP-Ohio

~ AEP-Ohio does not recomunend that the Comimission adopt an energy credit offset to
the capacity price, given that TJM maintains separate markefs for capacity and energy
(AEP-Ohio Ex. 102 at 13). AEP-Ohio witness Pearce, however, offers a recommendation for
how an energy credit should be devised, if the Comunission determines that an energy
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eredit is appropriate. Dr. Pearce’s temiplate for the calculation of energy costs is derived
from the same formula rate template discussed above and approved by FERC (AEP-Ohio
EX. 102 at 14). The energy ctredit would be calculated as the differérice between the
revenues that the historic load shapes for. CSP and OF, including all shopping and non=
shopping load, would be valued at using locational marginal prices (LMP) that settle in the
PIM day-ahead market, less the cost basis of this energy (AEP-Ohio Ex. 102 at Ex. KDP-1
through KDP-5). According to Dr, Pearce, the calculation relies upori a fair and reasonable
proxy for the energy revenues that could have been obtained by CSP and OP by selling
equivalent generation into the market (AEP-Ohio Ex. 102 at 15). AEP-Ohio contends that, 1f' '
an energy credit is used to ‘partially offset the demand charge, it should reflect achual energy
margins for 2010 in order to best match the corresponding cost basis for calculating the
demand charge. Dr. Pearce recommends that energy margins from OSS that are properly
attributed to capacity sales to CRES providers should be shared ort a 50/50 basis between
AEP-Ohio and CRES providers (AEP-Ohio Ex. 102 at 18). Additiomally, Dr. Pearce
recommends that any energy credit be capped at 40 percent of the capacity charge that
would be applicable with no energy credit, as a means o ensure that the credit does not
grow so large as to reduce gréatly capacity payments from CRES providers in times of high
prices (AEP-Ohio Bx. 102 at 18).

b) Staff

As discussed above, Staff recommends that AFP-Ohio’s comperisation for its FRR
capacity obligations be based on RFPM pricing. Alternatively, Staff proposés a capacity rate
of $146.41/MW-day, which includes an offsetiing energy credit and andillary services
credit In calculating its proposed energy credit, Staff developed a forecast of total energy
margins for AEP-Ohio’s generating assets, using a dispatch market model known as
AURORAxmp, which is licensed by Staff's consultant in this case, Energy Ventures
Analysis, Ine. (EVA), as well as by AEP-Ohio and others {Staff Ex. 101 at 6; Tr. X at 2146,
7149; Tr. XIL-at 2637).

AFEP-Chio contends that Staff's black-box methodology for calculation of the energy
credit is. flawed in several ways and produces urirealistic and grossly overstated results.
Specifically, AEP-Ohic argues that the AURORAxmyp model used by Staff witnesses Harter
and Medine is not well-suited for the fask of computing an energy credit and that EVA
implemented the model in a flawed manner thropgh use of inaccurate and inappropriate
input data and assumgptions, which overstates gross energy margins for the period of june
2012 through May 2015 by nearly 200 percent (AEP-Ohio Ex. 144 at 8-25; AEP-Ohio Ex. 142
at 2-14). AFP-Chio notes that, among other flaws, Staff's proposed energy credit
understates fuel costs for coal units, understates the heat rates for gas uniis, overstates
market prices (e.g., use of zonal rather than nodal prices, use of forecasted LMP rather than
forward energy prices), fails to hccount for the gross margins allocable to the Compatiy's
full requirements contract with Wheeling Power Company, and fails to account for the fact
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that the pool agreement limits the gross margins retained by the Company. AEP-Ohio
argues that Company withess, Allen proposed a number of conservative adjustments that
should, at 2 minimum, be made to Staff's approach, resulting in an energy credit of
$4‘746/ MW-day (AEP-Ohio Ex. 142 at 414). AEP-Ohio adds that the documentation of
EVA's approach is incomplete, inadequate, and canmot be sufficiently tested or validated;
the data used in the model and the model itself cannot be reasonably verified; EVA’s quality
control measures are deficient; and the execution of EVA’s analysis contains significant
errors and has not been performed with requisite care (AEP-Oldo Ex. 144 at 13-18).

Additionally, AEP-Ohio points out that Staff's proposed energy credit wrongly
incorporates 0SS margins not related to capacity sales to CRES providers and also fails to
properly reflect the impact.of the pool agreement. Specifically, AEP-Ohio contends that, if
an energy credit is adopted, it should reflect only the O3S margins attributable to energy
that is freed up due to capacity sales to CRES providers. AEP-Ohio further niotes that Staff
inappropriately assumes that 100 percent of the margins associated with retail sales to S50
custorniers are available to be offéet against the cost of capacity sold to CRES providers,
which is inconsistent with the terms of the pool agreement, pursuant to which the
Company’s member load ratio share is 40 percent. AFEP-Ohio believes that. there is no
reason to include margins associated with retail sales to S50 customers in an eriergy credit
calculation intended to price capacity for shopping load. In accordance with Mr. Allen’s
recommendations, AEP-Ohio concludes that, if Staff’s preposed energy credit is adopted by
the Commission; it should be adjusted to $47.46/ MW-day. Alternatively, AEP-Ohio notes
that Mr. Allen’s proposed adjustments {AEP-Ohio Ex. 142 at 14) to Staff’s epergy credit
could be made individually or in combination to the extent that the Commission agrees
with the basis for each adjustment. AEP-Ohic adds that Company witness Nelson also
offered additional options for an energy credit calculation, with the various methods
converging around $66/ MW-day for the energy credit (AEP-Ohio Ex. 143 at 8, 12-13, 17).
As a final option, AEP-Ohio states that the Commission could direct Staff to calculate an
energy credit that is consistent with the forward prices recommended by Staff for use in the
market rate option price comparison test in 11-346, which the Company beliéves would
reduce Staff’s energy credit by approximately $50/ MW-day.

¢} Interveriors

FES atrgues that AEP-Ohio’s formula rate should include an offset for energy-related
sales or else the Company. would double recover its capacity costs. FES notes that an energy
credit is appropriate because AEP-Ohio recovers a portion of its fixed costs through energy-
related sales for resale, and is also necessary to avoid an above-market reftirni on equity for
the Company. (FES Ex. 103 at 4546, 49-50.) FES adds that all of AEP-Ohiio’s OSS revenues
should be included as a credit against capacity costs and that no adjustment should be
made to account for the pool agreement, given that the pool agreement could have been
modified to account for retail shopping, as well as that the Company proposes to recover its
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embe&ded capacity costs Both from shopping cistomers and off-system eénérfgy. sales (FES
Ex. 103 af 47; Tr. I at 29-30). - At minimum, FES believes.that AEP-Ohio should account for
its portion of OSS revenues, after pool sharing; in ifs capacity price. (FES Ex. 103 at 4849)
If RPM-based capacity pricing is not required by the Commission, FES recommends that
FES wiiness Lesset’s energy credit, which simply uses AEP-OChio’s FERC account
inforpwtion without adjustments to account for the pool agreement, be adoptéd. FES notes
that Dr. Lesser determined that AEP-Ohio overstated its capacity costs by $178.1 million by
failing to include an offset for energy sales.

OCC notes that it would be unjust and tnreasonable for AEP-Ohio to be permitted to
recover any of its embedded generation costs from customers, particolarly without any
offset for energy sales. OCC argues that, if the Commission-adopts a cost-based capacity
pricing mechanism, an energy credit that accounts for profits from OS5 is warranted to
enisure that AEP-Ohio does not recover embedded capacity costs from CRES providers, as
well as recover some of those same costs from off-systernt energy sales, resulting in double
Tecovery.

()  Doesthe Company's proposed cost-based capacity pricing
' mechanism eonstifute a reguest for recovery of stranded
generafion investment? '

a) Intervenors

FES argues that 5B 3 required that all generation plant investment occurring after
January 1, 2001, be recovered solely in the market. FES notes that AEP-Ohio admits, in its
recently filed corporate separation plan,? that it can no longer recover stranded costs, as the
transition period for recovery of such costs is long over. FES adds that AEP-Ohio witness
Pearce failed to exclide stranded costs from his calculation of capacity costs. FES points out
that, pursuant fo the stipulation approved by the Comunission in AEP-Ohio’s electric
transition plan (EIP) case, the Company waived recovery of its stranded generation costs
and, in any event, through depreciation accruals, has already fully recovered such costs.
FES also notes that Dr. Pearce’s calculation imapproptiately ircludes costs for generation
plant investments made after December 31, 2000, and also seeks to recover the costs of
assets that will no longer be owned by the Company as of January 1, 2014, but will rather be
owned by AEP Generation Resources.

IEU-Ohio. agrees with FES that AEP-Ohio agreed to forge any claim for stranded
generation costs, which bars the Company’s untimely claim to generation plant-related
fransition revenues. IEU-Chio contends that AEP-Ohio seeks to immpose what IEU-Ohio
considers to be a lost revenue charge on CRES suppliers serving shopping customers.

% In the Matter of the Application of Okiio Power Company for Approval of Full ugaz Corporate Separation and
Amendment to #s. prﬂrate Separaiton Plan, Case No. 12-1126-EL-UNC.
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Citing Sections 4928.141, 4928.38, and’ 4928.40, Revised Code, as well as AEP-Ohio's
agreement to forgo recovery of generation transition revenues in its ETP case (Tr. I at 49-50;
FES Ex. 106; FES Ex. 107), OMA and QHA likewise contend that Ohio law prohibits the
Commitssion fromi estabhshmg a state compensation mechanism that would authorize the
feceipt of transition. revenues or any equivalent revenues by AEP-Ohio as a means to
recover its above-market capacity costs.

Kroger argues that AEP-Ohio, through its requested compensation for its FRR
capacity obligations, seeks recovery of stranded generation trarisition. costs in this case.
Kroger contends that such costs must be recovered in the market and that AEP-Ohio should
not be permitted to renege on the stipulation in the ETP case. Dominion Retail likewise
argues that AEP-Chio should not be permitted to violate the terms of the ETP stipulation
and recover stranded above-market gerieration investment costs after the s’caruto:ry period
for such recovery has expired. Dominion Retail believes- that AEP-Ohio i effectively
seeking a second transition plan in this case. 1GS adds that the law is meaningless if utilities
may continue to require all customers to pay embedded generation costs after the transition
period has ended and that approval of AEP-Ohio’s proposed capacity pricing mechanism
would be contrary to the stafutory. requirements found in Sections 492838, -4928.39, and
4928 40, Revised Code.

b} AEP-Ohio

AEP-Ohio responds that neither the provisions of SB' 3 nor the ETP stipulation are
applicable to this case. AEP-Ohio notes that the purpose of this proceeding is to establish a
wholesale capacity pricing mechanism based -on the Company’s embedded capacity costs,
as opposed to the retail gereration transition charges authorized by Section 492840,
Revised Code, which is what the Cgﬁxpany agreed to.forgo during the market development
period as part of the ETP stipulation. AEP-Ohio asserts that the issue of whether the
Company could récover stranded asset value from retail customers under. SB 3 is a separate
* matter fron establishing a wholesale price that permits the Company’s competitors. to use
that same capacity. AEP-Ohio adds that a conclusion that SB 3 precludes the Company
from recovering its capacity costs through a wholesale rate would counflict with the RAA
and be preempted under the FPA.

(i) Should OBG's alternate proposal be adopted?

a) OEG

OFG recommends that AEP-Ohio’s capacity pricing mechanism should be based on
RPM prices. As an alternative recommendation, if the Commission detéimiines that AEP-
Ohio’s capacity pricing should be higher than the prevailing RPM price, OEG suggests that
the capacity price should be no higher than $145.79/MW-day, which was the RPM-based
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price for the 201172012 PJM delivery year. OEG believes that such price has proven
effective in providing a more than sufficient retirst on equity for AEP-Ohio, while still
fostering retail competition in the Company's service texritory. (OEG Ex. 102 at 10-11).
Additionally, OEG witness, Kollen recommends that the Commission adopt an ESM to
ensiiré that AFP-Ohio’s earnings are meither too high nor too low and instead are
maintained within a Commission-determined zone of reasonableness. OEG believes that
such an approach is appropriate, given the: significant uncertainty regarding both the
proper compensation for AEP-Ohio’s FRR capacity obligations and the impact of various
charges on the Company’s earnings. In. particular, Mi. Kollen suggests that am earnings
baridwidth be established, with a lower threshiold return on equity of seven percent and an
upper threshold return on equity of 11 percent. If AEP-Ohio’s earnings fall below the lower
threshold of seven percent, then the Company would be allowed to increase its rates
through-a nonbypassable ESM charge sufficient to increase ifs earnings to the seven percent
level. If earmings exceed the upper threshold of 11 percent, then AEP- Ohie would retum
the sxcess earnings to customers through a nonbypassable ESM credit If AEP-Chio"
earnings are mﬁnm the ¢arnings bandwidth, there would be no rate changes other than
those that operate to recover defined costs such ds fhrough the fuel adjustment clause.
Finally, Mr. Kollen notes that the Commission would have the discretion fo make
modifications as circumstances warrant. {OEG. Ex. 102 at 153-21.) OEG believes that its
recommended lower threshold is reascnable as confirmied by the recent actual earned -
. returns of the AEP East affiliates, which averaged 6.8 percent in 2010 and 7.8 percent in 2011
(OEG Ex. 102 2t 13). Additionally, AEP-Ohic's adjusted retum in 2011 was 11.42 percent,
just above its suggested upper threshold {OEG Ex. 102 at Ex. LK-3). M. Kollen explained
that AEP-Ohio’s earned return on equity would be computed in the same manner as under
the significantly excessive earnings test (SEETY of Section 4928.143(F), Revised Code,
although he believes that 0SS margins should be included in the computation to be
consistent with certain other parties’ recoinmended appioach of accounting for energy
margins. in the calculation of a cost-based capacity price {OEG Ex. 102 at-10, 15, 18; Tr. VI at
1290)

b) AEP-Ohio

AEP-Ohio urges the Commission to reject OEG’s alternate proposal. AEP-Ohio notes
that the upper threshold of 11 percent is significantly lower than any SEET threshold
previously applied to the Company and that the proposal would essentially render the
statutory SEET obsolete. According to AEP-Ohio, the Conimission i without jurisdiction ta
impose anothier, more stringent, excessive earnings test on.the Company. AEP-Chic also
argues that OEG's proposal would preclude the Company from exercising its right under
Section D.8 of Schedule 8.1 of the RAA to establish a cost-based compensation method.
AEP-Chio believes that Mr. Kollen's excessive earnings test would offer no ‘material
protection to the Company from undercompensation of its: costs incurred fo furnish

capacity to CRES providers, and. that the test would be difficult to administer, cause
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* prolonged litigation on an anmial basis, and create substantjal uncertainty for the Company
and custorness.

- d. Conclusion

As discussed above, the Commission believes that AEP-Ohio’s capaﬂty costs, rathér
than RPM-based. pricing, should form the basis of the state compensation miechanism
established in this proceeding. Upon review of the considerable evidence in this
proceeding; we find that the record supports compensation of $188.88/MW-day as an
appropriate charge to enable AEP-Ohio to recover ifs capacity costs for its FRR obligations
from CRES providers. We also find that, as a means to encotrage the further development
of retail competition in AEP-Ohio's service territory, the Company shoild modify its
~ accounting procedures to defer the difference between the adjusted RP'M rate currently in
effect and AEP-Ohio’s incurred capacity costs, to the extent that such costs do not exceed
the capacity charge approved today. We believe that this approach successfully balances
the Commission’s objectives and the interests of the many parties to this proceeding.

The récord reflects a range in AFP-Ohio’s cost of capacity from a low of $78.53/ MW-
day, put forth by FES, to the Company’s high of $355.72/MW-day, as a merged entity, with
Staff and OEG offering recommendations more in the middle of the range (AEP-Ohio Ex.
102 at 21; FES Ex. 103 at 55; Staff Ex. 105 at Ex. ESM~4; OEG Ex. 102 at 10-11). The
Commission finds that Staff’s determinationi of AEP-Ohid’s capacity costs is reasonable,
supported by the evidence of record, and should be adopted as médified in this order.
Initially, we note that no party other than AEP-Chio appeais to seriously challenge Staff's
recornmended cost-based capacity pricing mecharisim in this case. Additionally, we do not
believe that AEP-Ohio has demonstrated that its proposed charge of $355.72/ MW-day falls
within the zone of teasonableness, mior do we believe that FES' proposed charge of
$78.53/ MW-day would reslt in reasonable compensation for the Company’s FRR capacity
obligations.

The Cornmission believes that the approach used by Staff is an appropriate method
for determining AEP-Ohio’s capacity costs. In deriving its recornmended charge, Staff
followed its traditional process of making reasonable adjustments to AEP-Ohio’s proposed
capacity pricing mechanism, which is based on the capacity pertion of a formula rate
template approved by FERC for one of the Company’s affiliates and wag modified by the
Company for use in this case with data from its FERC Form 1 (Staff Ex. 103 at 10-12; AEP-
Ohio Ex. 102 at 8, 9). As AEP-Ohio notes, FERC-approved formula rates are routinely used
by the Company's affiliates in.other states (AEP-Ohio Ex. 102 at 8; Tr. I at 253). Given that
compensation for AEP-Ohio’s FRR capacity obligations from CRES providers is wholesale
in nature, we find that AEP-Ohio’s forpuila rate template is an appropriate starting point for
determination of its capacity costs. From that stavting point, Staff made a number of
reasonable adjustments 10 AEP-Ohio’s proposal in order to be consistent with the:
Comimission’s ratémaking practices. Staff further adjusted AEP-Ohio’s proposed capacity
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pricing to account for margins from off-system energy sales and ancillary receipts {Staff Ex.
101 at 4). We agree with Staff, FES, and OCC that an offset for energy-related sales is
necessary to ensure that AFP-Chic does not over recover its c&padty costs thrcmgh recovery
of its.embedded costs as well as OSS margins (FES Ex. 103 at 45-46).

AEP-Ohio takes issue with the adjustments made by Staff witness Smith as well as
with EVA's calculation of the energy credit. The Cormmission believes that the adjustments
to AEP-Ohio’s proposed capacity pricing mechanism that were made by Staff witness Smith
are, for the most part, reasonable and consistent with our ratemaking practices in Ohio.
With regard to AEP-Ohio’s prepaid pension asset, however, we agree with the Company
that Mr. Smith’s exclusion of this item was inconsistent with Staff's recommendation in the
Company’s recent distribution rate case (AEP-Ohio Ex. 129A; AEP-Ohio Ex. 129B), as well
as with our freatment of pension expense in other proceedings.1® We sge o reason to vary
«ouir practice in the present case and, therefore, find that AEP-Ohio’s prepaid pension asset
should net have been excluded. The result of our adjustment increases: Staff's
recommendation by $3.20/ MW-day (AEP-Ohio Ex. 142 at 16, Bx. WAA-RY). Similarly, with
respect to AEP-Ohio’s severance program cosis, we find that Mr. Smith's exclusion of such
costs was inconsistent with their treatment in the Company’s distribution rate casé.
Amiortization of the severance program costs over a three-year period increases Staff's
recommendation by $4.07/MW-day. (AEP-Ohio Ex 142 at 16-17) FBusther, upon
consideration of the arguments with respect to the appropriate return on equity, we find
that AEP-Ohio’s recommendation of 11.15 percent is reasonable and should be adopted. As
AEP-Ohio notes, Staff's recommended return on equity was solely based on the negotiated
return on equity it the Company’s distribution rate case (Staff Ex. 103 at 12-13), which has
no precedential effect pursuant to the express terms of the stipulation adopi:ec'l by the
Commission in that case. Our adoption of a return on equity of 11.15 percent increases
Staff’s recommendatione by $10.09/ MW-day (AEP-Ohio Ex. 142 at 17}. We also agree with
AEP-Ohio that certain energy costs were trapped in Staff’s calculation of its recornmended
capacity charge, in that Staff witness Smith regarded such costs as energy related and thus
excluded them from his calculations, while EVA disregarded them in its détermination of
the energy credit. Accordingly, we find that Staff’s recommendation should be increased by
$20.11/ MW-day to account for these trapped costs. {AEP-Ohio Ex. 143 at 5-6.)

Addmonally, the Commission finds, on the whole, that Staff’s récommended energy
credit, as put forth by EVA, is reasonable. AEP-Ohio raises 2 number of arguments as to
why Staff’s energy credit, as calculated by EVA, should not be adopted by the Commission.
In essence, AEP-Ohio fundamentally disagrees with the methodology used by EVA
Although we find that EVA's methodology should be adopted, we agree with AEP-Ohio

10 See, e, 8. It the Maiter of the Application of Oldio Edison Compamy, The Cleveland Electvic Muminating Compiany,
and The Toledo Edison Company for Authority. to Increase Rates for Distribution Service, Modify Certain
Accounting Practices, and for Tariff Approvals, Case No. ﬁ?—BSl—EL—AIR ef al., Opindon and Order (fanvary

T 2%, 200%), at 16,
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that EVA’s calculation: should have accozmted for the Company’s full requirements
obligation to serve Wheeling Power Company, a point that Staff did not dispute in its briefs.
As AEP-Ohio witness Allen testified, the Company’s sales to Wheeling Power Company

reduce the quantity of geheration available for OSS and thus shonld have been reflecied in
EVA’s calculation of 0SS margins. {AEP-Ohio Ex. 142 at 10-11, Ex. WAA-R5). The result of
this adjustment reduces Staff's recommended energy crédit by $5/MW-day (AEP-Ohio Ex.
142 at 11, Ex, WAA-R5) to $147.41/MW-day. The overall effect of this adjustment, in
combination ‘with the adjustments for AFEP-Ohio’s prepaid pension asset, severance
program costs, return on equity, and trapped costs, results in a capacity charge of
$188.68/ MW-day.

We note that a charge of $188.88/MW-day is fairly in lie with QEG’s alternate
recommendation that the capacity charge not exceed, $145.79/MW-day, which was the
adjusted RPM rate in effect in the prior PJM delivery year that recently concluded (OEG Ex.
102 at 10-11). The close proximity of our approved charge with OEG's recommendation. i5
further confirmation that the approved charge falls within the zone of réasonableness.
Additionally, as OFEG notes, a charge of $145.79/ MW-day afforded AEP-Ohio an adequate
- refurn on equity. In 2011, AFP-Ohjo earned a per books, unadjusted return of 10.21 percent,

or an adjusted return of 11.42 percent after adjustments for plant impairment expense and
certain non-recurring revenue (OEG Ex. 102 at 11, Ex. LK-3). At the same time, the capacity
charge was not so high as to hinder retail competition in AEP-Chio’s service tetritory. In

the first quarter of 2011, the RPM price was $220.96/MW-day and only 7.1 percent of AEP-
Ohio's total Joad had switched to a CRES provider. However, by the end of the year, with a
lower RPM price of $145.79/MW-day in effect, shopping had significantly increased in
AFEP-Ohio’s service territory, with 19.10 percent of the Company’s total Joad having elected
to shop (specifically, 5.53 percent of the residential class, 33.88 percent of the commercial
class, and .18.26 percent of the industrial class). (OBG Ex. 102 at 11.) We expect that the
approved compensation of $188.88/ MW-day for AEP-Ohio’s FRR capacity obligations will
likewise ensure that the Company earns an appropriate rehurn on equity, as well as enable
the further development of competition in the Company’s service temtory

Although AEP-Ohio criticizes Staff’s proposed capacity pricing mechanism for
varicus yeasons, the Comnmission finds that none of these arguments has merit. First, as a
general matter, AEP-Ohio argues that Staff failed to follow FERC practices and precedent.
We agree with Staff that FERC has different requirements for items such as CWC and CWIP
than are found in Ohio. As Staff notes, the outcome of this case should not be dictated by
FERC practices or precedent but should instead be consistent with Ohio ratemaking
principles. Alﬁlough FERC practices and precedent may be informative in some instances,
the Commission is bound by Chio law in establishing an appropriate state compensation
mechanism. In response to AEP-Ohio’s specific argument regarding the exclusion of CWIP;
Staff explained that Section4909:15(A)(1), Revised Codes, requiires that construction projects
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misst be at least 75 percent complete in.order to qualify for a CWIP allowance and that AEP-
Ohiio.failed to demonstrate compliance with this requirement:

As previously mentioned above, AEP-Ohio raises numerous conceins regarding
Staff’s proposed energy credit and. offered the rebuttal testimony of Company witness
Meehan in an effort to critique EVA's testimony. Upori review of all of the testimony, the
Commission finds that it is clear that the dispute between AEP-Ohio and Staff amounts to a
fundamental difference in methodology in everything from the calculation of gross energy
margins to accounting for operation of the pool agreement. AEP-Ohio claims: that Staff's
inputs to the AURORAxmp model result in an overstated energy credit, while Staff argues
that the Company’s energy credit is far too low. Essentially, AEP-Ohio and Staff have
simply offered two quite different approaches in their attempt to forecast market prices for
energy. The Commission concludes that AEP-Ohio has not shown that the process used by
Staff was efroneous or unreasonable. We further find that the approach put forth by EVA is
a proper means of determining the energy credit and produces an energy credit that will
ensure that AEP-Ohi6 does not over recover its capacity costs.

Accordingly, we adopt Staff's proposed encrgy credit, as modified above {0 account
for AEP-Ohio’s full requirements contract with Wheeling Power Company, and find that a
capacity charge of $188.88/MW-day is just, reasonable, and should be adopted. The
Commission agrees with AEP-Ohio that the compensation received from CRES providers
for the Company’s FRR capacity obligations should reasonably and fairly compensate the
Company and should not significantly undermine the Company’s ability to earn an
adequate return on its investment. The Commission believes that, by adopting a cost-based
state compensation mechanism for AEP-Chio, with a capacity charge of $188.88/MW-day,
in cofijunction with the atithorized deferral of the Company’s incurred capacity costs, to the
extent that the total incarred capacity costs do not exceed $188.88/ MW- day not recovered
from CRES provider billings reflecting the adjusted RPM-based price, we have
accomplished those objectives, while also protecting the interests of all stakeholders.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

{1} AEP-Ohio is a public utility as defined in Section 4903.02,
‘ Revised Code, and, as such, Is subject to the jurisdiction of this
Commissiorn.

{2)  On November 1, 2010, AEPSC, on behalf of AEP-Ohio, filed an
application with FERC i FERC Docket No. ER11-1995, and on.
November 24, 2010, refiled ifs application, at the direction of
FERC, in FERC Docket No. ERI1-2183. The application
proposed to change the basis for compensation for capacity costs:
to a cost-based mechanism and included proposed formula rate
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templates under which AEP-Ohio would calculate its capacity
costs under Section D.8 of Schedule 8.1 of the RAA.

By entry issued on December 8, 2010, the Comimission initiated
an. investigation in the present case to determine the impact of
AEP-Ohio’s proposed change to itscapacity charge.

37-

The following parties were granted intervention in this
proceeding: OEG, IEU-Ohio, OCC, OPAE, OMA, OHA, Direct
Energy, Constellation, FES, Duke, Exelon, IGS, RESA, Schodls,
OFBF, Kroger, NFIB, Dominion Retail, AICUO, Grove City, and
OCMC.

On Septemiber 7, 2011, the ESP 2 Stipulation was filed by AEP-
Ohiw, Staff, and other parties to' resolve the issues raised in the
consolidated cases, incﬁ_;_ding the present case.

On December 14, 2011, the Commission adopted the ESP 2
Stipulation with modifications.

By entty on rehearing issued on February 23, 2012, the
Commission revoked its prior approval of the ESP 2 Stipulation,
finding that the signatory parties had not met their burden of
demonstrating that the stipulaton, as' a package, benefits
ratepayers and the public interest.

By entry: issued on March 7, 2012, the Comumission approved,
with modifications, AFEP-Ohio’s proposed interim capacity
pricing mechanism.

A prehearing conference occurred on April 11, 2012.

A hearing cominenced on April 17, 2012, and concludéd on May
15, 2012, AFP-Ohio offered the direct testimiony of five

witnesses and the rebuttal testimony of three witnesses.

Additionally, 17 witnesses testified on behalf of various

intervenors and three'withesses testified on behalf of Staff.

Initial briefs and reply briefs were filed on May 23, 2012, and
May 30, 2012, respectively.
By enfry fssued on May 30, 2012, the Commission approved an

extension of AEP-Ohic’s interim capacity pricing miechanism
through July 2, 2012.
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(13y The Corumission has jurisdiction in this matter pursuant te
Sections 4905.04, 4505.05, and 4905.06, Revised Code.

(14) The state compensation: mechanism for AEP-Ohio, as set forth
herein, is just and reasonable and should be adopted.

ORDER:

It is, therefore;
ORDERED, That IEU-Ohio’s motion to dismiss this case be derded. [tis, further,

ORDERED, That the motion for permission to appear pro hac vice instanter filed by
Derek Shaffer be granted. It is, further,

ORDERED, That the state compensation mechanism for AEP-Ohie be adopted as sef
forth herein. ltis, further,

ORDERED, That AEP-Ohio be authorized to defer its incurred ¢apacity costs not
recovered from CRES provider billings to the extent the total incurted capacity costs do not
exceed $188.88/ MW-day. Itis, further,

ORDERED;, That the interim capacity pricing mechanism approved on March 7, 2012,
and extended on May 30, 2012, shall remain in place until the earlier of August 8, 2012, or
such time as the Commission issues its opinion and order in 11-346, at which point the state
compensation mechanism approved herein shall be incorporated into. the rates to be
effective pursuant o that order. It is, further,

ORDERED, That nothing in this. opinion and order shall be binding. upon this
Comrnission in any future proceeding or investigation involving the 3ustness or
reasonableness of any rate, charge, rule, or regulation. Tt is, further,
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ORDERED, Thata copy of this opinion and order be served upon all parties of record
in this case.

THBPQBM § UTILITIES CQMMISSION OF OHIO

Steven D. Lesser = Andre T. Porter
, _ % A [
Cheryl L. Roberto ., Lymkélaby
AF 4
SJP/GNS/sc
Fntered in the ]ournal i

s
Barcy F. McNeal
Secretary




BEFORE
THE PUBLIC UTILITIES COMMISSION OF CHIO

In the Matfer of the Commission Review of }
the Capacity Charges of Ohio Power )

Company and Celumbus Southern Power ) Case No. 10-2928-EL-UNC
Company. )
CONCURRING OPINION

OF COMMISSIDNERS ANDRET. PORTER AND LYNN SLABY

The majority opinion and order balances the inferests of consumers, suppliers, and
AEP-Ohio. It provides certainty for consumers and suppliers by resolving questions about
whether there will be a competitive electricity market in the AEP-Ohio territory,
specifically, and across this state; gererally. .It does so by establishing a state compensation
mechanism pursuant to which competitive retail electric suppliers have access to RPM-
based market capacity pricing, which will encotirage competition among those suppliers,
resulting in the benefit to consumers of the lowest and best possible eléctric génération rates
inthe AEP—OIuo territory.

Moreover, it recognizes the important function and commitment of AEP-Ohio as a
fixed resource requirement entity having dedicated capacity to serve consumers it its
service territory. However, these resources are not without cost. Accordingly, the order
allows AEP-Ohio to receive its actual costs of providing the capacity through the deferral
mechanism described therein, which-we have determined, afier thorough consideration of
the record in this proceeding, to be $188.88/MW-day. This result is a fajr balance of all
interests becanise rather than sub}ectmo‘ AEP-Chio to RPM capacity rates that were derived
from a market process in which AEP-Ohio did not participate, the order allows AEP-Ohio-
to recover the costs of the agreement to which it was a participant—dedicating its. capacity
to serve consumers in its service ferritory. Our opinion of this result, in this case, should not
be misunderstood as it relates to RPM; by joining the majority opinion, we do not, in any way,
agree to any description of RPM-based capacily rales as being unfust or unreasonabie.

Finally, while we prefer to have the state compensation mechanism effective as of
toildy, we join with the majority in sefting the effective date of August 8, 2012, or to coincide
with our as-yet unissued opinion and order in Docket No. 11-346-EL-SS0, whichever is
earlier. In an attempt to balance the deferral authorization created in this proceeding and
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the anticipated mechanism to be considered as part of Docket No. 11-346-EL-550 to
administer the deferral, we agree that it is equitable to tie the decision being made in this
order to that in 11-346-EL-SS0. However, we caution that the balance is only achieved
within an expeditious resolution of the 11-346-EL-850 docket by August 8, 2012.

(. 4/4

Andre ff. Porter

ATP/15/sc

Entered in the Ioumajl
 JuLo2 e

| M@ﬁr%«aﬂ

Barcy E. McNeal
Secretary



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter ‘c)f the Commission Review of )

the Capacity Charges of Ohioc Power ) s . -
Company and Columbus Southern Power ) No. 10-2929-EL-UNC
Company. )

CONCURRING AND DISSENTING OPINION

OF COMMISSIONER CHERYL L. ROBERTO

- I join my. celleagues in updating the state compensation method for the Fixed
Resource Requirement {rom that originally adopted implicitly in AEP-Ohio’s first ESP case,
Case: No. 08-917-EL-850, ef ol, ‘and explicitly in this matter to a costbased rate of
$188.88/ MW-day.

1. depart from the majority, however, In the analysis of the nature of the Fixed
Resource Requiremnent and, as a result, the basis for the Commission’s authority to update
the state compensation method for the Fixed Resource Requirement.

Additionally, I dissent from those portions of the majority opinion creating a deferral
of a portion of the anthorized cost-based Fixed Resource Requirement rate adopted today.

What is a Fixed Resoutce Requirement?

Ty order to assure that the transmission syster is reliable, PIM requires any one who
wishes to transmit eleciricity over the system to their customers! fo provide reliability
dssurance that they have the wherewithal - or capacify - to use the fransmission system
without crashing it or otherwise d&stabxhzmg it for everyone elsé2 The protocols for
making this demonstration are contained in the Reliability’ Assurance Agreement. Each
trangmission system user must show that they possess Capacity Resonrces sufficient to
neet their own needs plus a margin for safety. These Capacity Resources may include a
combination of generation facilities, demand resouxces, energy efficiency, and Interruptible-

1" These transroission users are known as a. “Load Serving Entity” or "LSE” LSE shall mean any entity {or
the duly designated agent of such an entity), inchiding a load aggregator or power marketes, (i) serving
end-tisers within the FJM Region, and (i) that has been granted the authority or has an -obligation
pursuant to state or local law, regulation or franchise to sell electric energy. to end- users located within the
PN Region. Religbilify Assurance Agreemeint Among Logd Serving Enfities i the PJM R&g;an, PiM
Iterconnection, L1L.C, Rate Schedule FERC No. 44 (effective date May 29, 2012) (hereinafter Reliability
Assurance Agreement), Section 1.44.

2 Seetion 5, Capacity Resource Commitment, PJM Open Access Transmission Tariff (effechva date June 8,
2012), at 239;3-2443
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Load for Reliability 3 Capacity Resources may even include a transmission upgrade The
Fixed Resource Requirement is nothing more thanan enforceable agreement that for 2 finite
period one fransmission user, will demonstrate on behalf of other transmission vsers within
a specified territory that sufficient Capacity Resources exist to meet all of their respective
reliability needs. During this period, the transmission user offering to provide the Fixed
Resoiirce Requirement is the sole authorized ineans by which a transmissicn user who opts
to use this service may demonstrate the ddequacy of their Capacity Resources> This
demonstration is embodied in a Fixed Resource Requirement Capacity Plan that describes a
portfolic of the genheration, demand resources, energy efficiency;, Interruptible Load for
Reliability, and transmission upgrades it plans to use to meet the Capacity Resource
requirements for the tferritory® The Ohio Supreme Court has noted that regional
transmission organizations, such as PJM, provide fransmission services through FERC
approved rates and tariffs? Thus, the Fixed Resource Requirement is a commitment to
provide a transmission service pursuant to the tariffs filed by PJM with FERC.

As established in this matter, AEP-Ohio has committed to provide the Fixed
Resource Requirement for all transmission users offering electricity for sale to retail
customers withint the footprint of its system. No other entity may provide this service
during the term of the current AEP-Chio Fixed Resoutce Requirement Capacity Plan.

Cominission Authority to Establish State Compensation Method
for the Fixed Rescurce Requirement Service

Chapter 4928, Revised Code, defines “retail electtic service” to mean any service
involved in the supply or arranging for the supply of electricity to ultitnate consumers in
this state, from the point of generation to the point of consumption. For purposes of
Chapter 4928, Revised Code, retail electric service includes, among other things,
transmission service8 As discussed, supra, ABP-Ohlo is the sole provider of the Fixed
Resource Requirement service for other transmission users operating within its footprint
until the expirabon of its obligation on Junme 1, 2015. AS such, this service is a
“nongompetitive retail eleciric service” pursuant to Sections 4928.01(A)(21} and 492803,
Revised Code. This Commission is empowered to set rates for nonicompetitive retail electric
services. While PIM could certainly propose a tariff for FERC adopton directing PJM to

3 Relizbility Assurance Agreement, Schedule 6, Procedures for Demand Resources, LR, and Energy

 Efficlency.

4 Re}jabih!y Assurdnice Agreement, Scheduie 8.1, Seciion D.6.

®  Reliability Assitranice Agreement; Section 1.29 defines the Fixed Resource Requireinent Capacify Plan to
mean a Jong-ferm plan for the commitment of Capacity Resources o satisfy the capacity obligations of a
Party that has elected the FRR Alternative, as more fully set forth in Scheduwle 81 to this Agreement,

& Reliability Assurance Agreement, Section 7.4, Fixed Resource Requirement Alternative,
7 Ohip Consumers’ Counsel v. PLICO, 131 Ohio 5t.3d. 384, 856 N.E.2d 940 (2006).
8 Section 4928.01{A)(Z7), Revised Code.
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establish a compensation method for Fixed Resource Requirement service, it has opted not
to do so in favor of a state compensation method when a stafe chooses to establish one,
When this Cominission clivoses to establish a state compensation method for a
‘honcompetitive retail elettric service, the adopted Tate must beé just and reasonable based
upon fraditional cost-of-service prirciples.

This Commiission previously established a state compensation method for AEP-
Ohio’s Fixed Resotrce Requirement service within AEP-Ohio’s initial ESP. AEP-Ohio
received compensation for its Fixed Resource Regqitirement service through both the
provider of last resort charges to certain retail shopping customers and a capacity charge
levied on competitive refail providers thal was established by the three-year capacity
auetion ¢onducted by PJM.? Sinwe the Conimission adopted this compensation method, the
(Ohio Supreme Court reversed the authorized provider of last resort charges,’® and the
auction value of the capacity charges has fallen precipitously, as has the relative proportion
of shoppers to non-shoppers.

1 agree with the majority that the Commission is empowered pursuant fo its general
siipervisory anthority found in Secticns 4905.04, 4905.05, and 4903.06, Revised. Code to
establish an appropriate rate for the Fixed Resource Requirement service, I also agree that
pursuant to regulatory anthority under Chapter 4905, Revised Code, as well as Chapter
4909, Revised Code a cost-based compensation method is necessary and appropriate.
Additionally; I find that becaise the Fixed Resource Requiretent is a noncompetitive retail
electric service, the Commission must establish the appropriate rate based upon traditional
cost of service principles. Finally, I find specific authority within Section 4909.13, Revised
Code, for a process by which the Commission may cause further hearmgs and
investigations and may exatnine into all matters which may change, modlfy or affect any
fmdmg of fact previously made. Given the change in circumstances since the Comunission
adopted the initial state compensation for AEP-Ohio’s Fixed Resoiuce Requirement service,
it is approptiate for the Commission to revisit and adjust that rate to reflect current
circumstances as we have today. '

“Deferyal”
In prior cases, this Commission has levied arate or-tariff on a group of customers but

deferred collection of revenues due from that group until 4 later date. In this instance, the.
majority proposes to establish a rate for the Fixed Resource Requirement service provided

2 Inthe Maiter of tﬁeﬁpphmbon of Columbus Southérn Powsr Company for 4pp;wz of an Electric Secuvity Plan;,
an Amendment to its Corparate Separation Flan; and the Sale or Transfer of Certain Genérating Assets, Case No.
08-917-EL-SSO, ef al:, Opinden and Order (March 18, 2009), Entry on Rehearing (July 23, 2009; Fi the Matter
of the Comimission: Review of the Capacity Charges of Ohio Power Company and Colurbus Sputhern Power
Company, Case No, 10-2929-EL-UNC, Entry (December 8, 2016).

o 1 fre Application of Columbus 5. Pewer Co., 128 Ohio St3d 512 (2011).
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by AEP-Ohio to other transmission users but then to discount that rate such that the

transmission users will never pay it. The difference between the authorized rate and that

paid by the other transmission isers will be booked for future payment not by the
transmission nsers but by retail electricity cistomers. The stated purpose of this device is to

‘promote competition.

As aninitial matfer, I am not convinced on the record before us that competition has
suffered sufficiently or will suffer sufficiently during the remaining ferm of thie Fixed
Resource Reqguirement as the result of the state compensation method to warrant
iritervention in the market. If it did, the Commission could consider regulatory options
such as shopping credits granted to the consumers to promote consumer, entry into the
market. With more buyers in.the market, in theory, more sellers should enter and prices
should fall: The method selected by the majority, however, attempts to entice more sellers
to the market by offering a significant, no-strings-attached, unearned benefit. "This poﬁcy
choice operates on faith alone that sellers will compete at levels that drop energy prices
while transferring the unearned discount to consumers. If the retail providers do not pass
along the entirety of the discount, then consumers will certainly and inevitably pay twice
for the discount today granted. o the retail suppliers. To be clear, inless every retail
provider disgorges 100 percent of the discount to consumers in the form of lower prices,
shopping consumers will pay more for Fixed Resource Requirements service than the retail
provider did. This represents the first payment by the consumer for the sexrvice. Then the
deferral, - with carrying costs, will come due and the consumer will pay for it all over again —
plus interest.

I find fhat that the mechanism Jabeled a “deferral” in the majority: opinion is an
tnnecéssary, ineffective, and costly intervention into the market that I cannot suppott.
Thus, I dissertt from those portions of the majority opinion adopting this mechanism.

— foil D T ke fo

Cheryl L. Roberto

Entered in the Jour
iy 220

Mh{w

Barcy F. McNeal
Secretary



ATTACHMENT D

- BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO'

In the Matter of the Commission Review )

of the Capacity Charges of Ohio Power }
Company and Columbus Southern Power )
Company.

The Commission finds:

-

)

Case No, 10-2925-ELIUNC
)

ENTRY ON REHEARING

On March 18, 2009, in Case No. 08-917-EL-550, ef al., the
Commission issued its opinion and order regarding|the
application for an electric security plan (ESP) for Columbus
Southern Power Company (CSP) and Ohio Power
Company (OF) (ointly, AEP-Ohic or the Company)!
pursuant to Section 4928.143, Revised Code (ESP 1 Ordér)2
The ESP 1 Order was appealed to the Ohio Supreme Churt
and subsequently remanded to the Commission for further
proceedings. i

On November 1, 2010, American Electric Power ice
Corporation (AEPSC), on behalf of AEP-Ohio, filed an
application  with the TFederal FEnergy Regulatory
Commission (FERC) in FERC Docket No. ER11-1995. { On
November 24, 2010, at the direction of FERC, AEPSC
refiled the application in FERC Docket No. ER11-2183
(FERC filing). The application proposed to changeithe
basis for compensation for capacity costs to a cost-based
mechanism, pursuant to Section 205 of the Federal Power
Act and Section D.8 of Schedule 8.1 of the Reliabflity
Assurance Agreement (RAA) for the regional transmission
organization, PJM Inferconnection, LLC (PIM), and
included proposed formula rate templates under which
AEP-Ohio would calculate its capacity costs.

1

By entry issued on March 7, 2012, the Commission approved and confirmed g]e merger of CSP into

OP, effective December 31, 2011. In the Matier of the Application of Ohio Power

y and Columbus

Southern Power Company for Authority to Merge ard Related Approvals, Case No. 10-2376-EL-UNC.

In the Matier of the Application of Columbus Southern Power Company for Appro
Plan; an Amendment o its Corporate Separation Plan; and the Sale or Transfer of C
Case No. 08-917-EL-850; In the Matter of the Application of Ohio Power Compa
Electric Security Plan, and an Amendment to its Corporate Separation Plan, Case No

of an Electric Security
in Generating Assets,

ry for Approval of its

08-918-EL-S50.
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(4)

{5)

(6)

By eniry issued on December 8, 2010, in the abgve-
captioned case, the Commission found that |

investigation was necessary in order to detenmne’the
impact of the proposed change to AEP-Ohio’s capa{mty
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues; (1)
what changes to the current state compensation m
{(5CM) were appropriate to determine AEP-Ohio’s
resource requirement (FRR) capacity charge to
competitive retail electric service (CRES) providers, which
are referred to as alternative load serving entities within
PIM; {2) the degree to which AEP-Ohio’s capacity charge
was currently being recovered through retail rates
approved by the Comunission or other capadty charges;
and (3) the impact of AEP-Ohio’s capacity charge upon
CRES providers and retail competition in Ohio.
Additionally, in light of the change proposed by AEP-Ohio,
the Commission explicitly adopted as the SCM for|the
Company, during the pendency of the review, the current

‘capacity charge esiablished by the three-year capacity

auction conducted by PJM based on its reliability priting
model (RPM).

Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Commission’s journal.

On January 7, 2011, AEP-Ohio filed an application| for
rehearing of the Inifial Entry. Memoranda contra AEP-
Ohio’s application for rehearing were filed by Industrial
Energy Users-Ohio (IEU-Ohio); FirstEnergy Solutions
Corp. (FES); Ohio Partners for Affordable Energy (OPAE)Y;
and Consteilation Energy Commodities Group, Inc. and
Constellation NewEnergy, Inc. (jointly, Constellation). '

On January 27, 2011, in Case No. 11-346-EL-SSO, et al.,
AFP-Ohio filed an application for a standard service offer

3 On Nayember 17, 2011, OPAE filed a notice of withdrawal from this case.
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(550) in the form of a new ESP, pursuant to Sec’:ion
4928143, Revised Code (ESP 2 Case).4 :

(7) By entry dated February 2, 2011, the Commission grax’;ated
rehearing of the Initial Entry for further consideration of
the matters specified in AEP-Ohio’s application for
rehearing. The Commission noted that the SCM adopted
in the Initial Entry would remain in effect duringthe

" pendency of its review.

(8) By entry issued on August 11, 2011, the atorney examiner
set a procedural schedule in order to establish|an
evidentiary tecord on a proper SCM. The evidentiary
hearing was scheduled to commence on October 4, 2011,
and interested parties were directed to develop| an
evidentiary record on the appropriate capacity tost
pricing /recovery mecharnism, including, if necessary, the
appropriate components of any proposed capacily rost
recovery mechanism.

(8  On September 7, 2011, a stipulation and recommendation
(ESP 2 Stipulation) was filed by AEP-Chio, Staff, and oﬁ'ter
parties {0 resolve the issues raised in the ESP 2 Case and
several other cases pending before the Comm:s;::-\n
(consolidated cases),® including the abovecaptioned dase.
Pursuant to an entry issued on September 16, 2011, the
consolidated cases were consolidated for the sole p\u"%ose
of considering the ESP 2 Stipulation. The September 16,
2011, eniry also stayed the procedural schedules in%the

% In the Matter of the Application of Columbus Southern Power Company and Ohip Power Company for
Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of
an Electric Security Plan, Case No. 11-346-EL-550 and 11-348-EL-550; In the Matter of the Application
of Columbus Southern Power Company and Chio Power Company for Approval fg’ Certain Accounting
Authority, Case No. 11-349-EL-AAM and 11-350-EL-AAM.

5 In the Matter of the Application of Ohio Power Company and Columbus Southerti Power Company for
Authority to Merge and Related Apyprevals, Case No. 10-2376-EL-UNC; In the Matier of the Application of
Coluntbus Southern Power Company to Amend its Emergency Curiailment Service |Riders, Case No. 10-
343-EL-ATA; In the Matter of the Application of Ohiv Power Company to Amend its Emergency

" Curtailment Service Riders, Case No. 10-344-EL-ATA; In the Matter of the Convmission Review of the
Capacity Charges of Ohip Power Company imd Colinnbus Southern Power Company, Case No. 10-2929-EL-
UNG; In the Matier of the Application of Columbus Southern Power Company for Ap of 4 Mechanism
tp Recover Deferred Fuel Cosis Pursuant to Section 4928.144, Revised Code, Case Nol 11-4920-EL-RDR; In
the Matter of the Application of Ohio Power Company for Approval of a Mechanism vl Recover Deferred Fuel
Costs Pursuant to Section 4928.144, Revised Code, Case No. 11-4921-EL-RDR.
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pending cases, including this proceeding, until |the
Commission  specifically ordered otherwise. e
evidentiary hearing on the ESP 2 Stipulation commerjced
on October 4, 2011, and concluded on October 27, 2011. i

On December 14, 2011, the Commission issued an opnfuon
and order in the consolidated cases, modifying land
adopting the ESP 2 Stipulation, including its twoltier
capacity pricing mechanism (Initial ESP 2 Order). . On
January 23, 2012, the Commission issued an eniry
clarifying certain aspects of the Initial ESP 2 Order (Initial
ESP 2 Clarification Enfry). Subsequently, on February 23,
2012, the Commission issued an entry on rehearing int the

. corsolidated cases, granting rehearing in part (Initial ESP 2

Entry on Rehearing). Finding that the signatory partlés to
the ESP 2 Stipulation had not met their burdeﬂ of
demonstrating that the stipulation, as a package, benpﬁts
ratepayers and the public interest, as required by the
Commissiont’s three-part test for the consideration of
stipulations, the Commission rejected the ESP 2 Stipulation.
The Commission directed AEP-Ohio to file, no later than
February 28, 2012, new proposed tariffs to continue) the
provisions, terms, and conditions of its previous ESP,
including an appropriate application of capacity chalges
under the approved SCM established in the present caseé.

By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 (Interim Relief Entry).
Specifically, the Commission approved a two-tier capacity
pricing mechanism modeled after the one recommendqd in
the ESP 2 Stipulation. Approval of the interim capdgcity
pricing mechanism was subject to the cdlarifications
contained in the Initial ESP 2 Clarification Entry issued in
the consolidated cases, including the clarification to include
mercantile customers as governmental aggregation
customers eligible to receive capacity pricing based on
PIM’s RPM. Under the two-ter capacity priging
mechanism, the first 21 percent of each customer classjwas
entitled to tier-one, RPM-based capacity pricing. | All
customers of governmental aggregations approved on or
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(14)

(15)

(16)

17

before November 8, 2011, were also entitled to receive fier-
one, RPM-based capacity pricing. For all other custonjers,
the second-tier charge for capacity was $255/megawatt-
day (MW-day). In accordance with the Interim Relief
Entry, the interim rate was to remain in effect until May 31,
2012, at which point the charge for capacity under the 5CM
would revert to the current RPM price in effect pursuant to
the PIM base residual auction for the 2012/2013 delii:rery
year. :

On March 14, 2012, an application for rehearing of! the
Interim Relief Entry was filed by the Retail Energy Supply
Association (RESA). Applications for rehearing were jalso
filed by FES and IEU-Ohio on March 21, 2012, and March
27, 2012, respectively. Memoranda contra the applications
for rehearing were filed by AEP-Ohio.

By entry issued on April 11, 2012, the Commission granted
rehearing of the Interim Relief Entry for fusther
consideration of the matters specified in the applicatjons
for rehearing filed by RESA, FES, and IEU-Ohio.

The evidentiary hearing in this case commenced on April
17,2012, and oopduded on May 15, 2012.

On April 30, 2012, AEP-Ohio filed a motion for extension of
the interim relief granted by the Commission in the Interim
Relief Entry. By entry issued on May 30, 2012,| the
Commissicn approved an extension of the interim capgcity
pricing mechanism through July 2, 2012 (Interim Relief
Extension Entry).

On June 15, 2012, an application for rehearing of| the
Interim Relief Extension Eniry was filed by FES.
Applications for rehearing were also filed by IEU-Ohio and
the Ohio Manufacturers’ Association {(OMA) on June 19,
2012, and June 20, 2012, respectively. A memorandum
contra the applications for rehearing was filed by AEP-
Ohio on June 25, 2012.

By opinion and order issued on July 2, 2012, | the
Commission approved a capacity pricing mechanismi for
AFEP-Ohio (Capacity Order). The Commission established
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$188.88/MW-day as the appropriate charge fo enable HEP
Ohic to recover its capacity costs pursuant to its FRR
obligations from CRES providers. However, the
Commission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based Tate,
including final zonal adjustments, on the basis thatthe
RPM-based rate will promote retail electric competition.
The Comumission authorized AFP-Ohio to modify: its
accounting procedures to defer the incurred capacity cbsts
not recovered from CRES providers, with the recoxfery
mechanism to be established in the ESP 2 Case.

(18) By entry on rehearing issued on July 11, 2012, ‘the
Commission granted rehearing of the Interim Relief
Extension Entry for further consideration of the matters
specified in the applications for rehearing filed by
IEU-Ohio, and OMA. i

(19) On July 20, 2012, AEP-Ohio filed an application |for
rehearing of the Capadity Order. The Ohio Energy Group
(OEG) filed an application for rehearing and a corregted
application for rehearing of the Capacity Order on July 26,
2012, and July 27, 2012, respectively. On August 1, 2012,

- applications for rehearing of the Capacity Order were filed
by IEU-Ohio; FES; Ohio Association of School Busi
Officials, Ohio School Boards Association, BucKeye
Association of School Administrators, and Ohio Scheols

. Coundl {collectively, Schools); and the Ohio Cans:jfrs’

Counsel (OCC). OMA and the Ohio Hospital Association
(OHA) filed a joint application for rehearmg on August 1
2012. Memoranda contra the various applications |for
rehearing were filed by Duke Energy Retail Sales, LLC
(Duke); IEU-Ohio; FES; Schools; OMA; OCC; OEG; AEP-
Ohio; RESA; and Interstate Gas Supply, Inc. (IGS). Joint

- memoranda contra were filed by Constellation and Exélon
Generation Company, LLC (Exelon)5; and by Direct Endrgy
Services, LLC and Direct Energy Business, LLC (joinitly,
Direct Fnergy), along with RESA.

6 The joint memorandumn contra was also signed on behalf of Exelon Energy Company, Inc., which
has not sought intervention in this proceeding. As a non-party, ifs participation in the joint
memorandum contra was improper and, therefore, wili not be afforded jany weight by the
Commission, i



10-2929-EL-UNC ' ' 7-

(20) On August 7, 2012, OEG filed a motion for leave to reply
and reply to the memorandum conira filed by AEP-Ohio
on August 6, 2012. On that same date, AEP-Ohio filed a
motion to strike OEG’s motion and reply on the gIoumds
that Rule 4901-1-35, Ohio Administrative Code (O.A[C.),
does not provide for the filing of a reply to a memoranqum
contra an application for rehearing,

The Commission finds that OEG’s motion is procedurnally
deficient in several respects. First, as we have recognized
in prior cases, Rule 4901-1-35, 0.A.C., does not contemglate
the filing of a reply to a memorandum confra| an
application for rehearing.” Additionally, although OEG’s
filing is styled as a motion and reply, the filing is

_ essentially a reply only, lacking a motion and
memorandum in support. OEG, therefore, also failed to
comply with the requirements for a proper motion, as
specified in Rule 4901-1-12, O.AC. In any event,| the
Commission has reviewed OEG’s filing and finds that 0BG
merely reiterates arguments that it has already raised
elsewhere in this proceeding. Accordingly, OEG’s mgtion
for leave to file a reply should be denied and its reply
should net be considered as part of the record inithis’
proceeding. Further, AEP-Ohio’s motion to strike shpuld
be denied as moot.

(21) Omn August 15, 2012, the Commission issued an enfry on
rehearing, granting rehearing of the Capacity Ordet for
further consideration of the matters specified in| the
applications for rehearing filed by AEP-Ohio, OEG, EU
Ohio, FES, Schools, OMA, OHA, and OCC.

(22} The Commission has reviewed and considered all of the
arguments raised in the applications for rehearing of the
Initial Entry, Interim Relief Entry, Interim Relief Extenision
Entry, and Capacity Order. In this entry on rehearing, the
Commission will address all of the assignments of error by
subject matter as set forth below. Any arguments on
rehearing not specifically discussed herein have been

:

7 See,e.g., In the Matter of the Conmmission Investigation of the Intrastate Universal .?erozs:e Discounts, Case
No. 97-632-TP-COI, Enfry on Rehearing (July 8, 2009).
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thoroughly and adequately considered by the Comm15$1on
and are being demed o

|
H
!

Initial Entry

(23)

(24)

25

t
1

Turisdiction and Preemption

AEP-Ohio asserts that the Initial Entry is unreasonable and
unlawful because the Commission, as a creature of sta!tute,
lacks jurisdiction under both federal and state law to igsue
an order that affects wholesale rates regulated by FERC.
According to AEP-Ohio, the provision of generation
capacity to CRES providers is a wholesale transaction that
falls within the exclusive ratemaking jurisdiction of FERC.
AEP-Ohio adds that no provision of Title 49, Revised Cbde,
authorizes the Commission to establish wholesale prices
for the Company's provision of capacity to CRES
providers. Additionally, AEP-Ohio believes that Section
D8 of Schedule 8.1 of the RAA does not allow. the
Commission to adopt RPM-based capacdity pricing as the
SCM. AEP-Ohio argues that RPM-based capacity pricing,
as the default option, is an available pricing option only if
there is no SCM i

On a related note, AEP-Ohio also contends thatf the
portions of the Initial Entry relating to the establishmeht of
art SCM are in direct conflict with, and preempted by,
federal law. AEP-Ohio notes that Section D.8 of Schedule
8.1 of the RAA is a provision of a FERC-approved fariff :
that is subject to FERC's exclusive jurisdiction. AEP-Ohio
further notes that the provision of capacity service to CRES
providers is a wholesale transaction that falls exclusively
within FERC’s jurisdiction. Accordingly, AEP-Ohio argues
that the Commmission’s initiation of this proceeding was an
attempt to delay or derail FERC's review of the COmpény’s
FERC filing and to usurp FERC's role in resolving this

matter, and that the Commission has acted without rEgard
for the supremacy of federal law. i

In its memorandum contra, IEIJ-Ohio contends that the
Commission has not exercised jurisdiction over any subject
that is within FERC’s exclusive jurisdiction. According to
IEU-Ohio, because AFP-Ohio’s POLR charge was proposed
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and approved as .a distribution charge and distribution
service is subject to the exclusive purisdiction of (the
Commissiort, the Comrnission’s determination as. to ‘whiat
compensation is provided by the POLR charge raises no.
-~ issue that is subject to FERC's jurisdiction. IEU-Ohio also
notes that the Commission has previously rejected the
~ argument that a specific grant of authority from | the
General Assembly is required before it cart makie
determination- that has significance for purposes of
implementing a requirement approved by FERC. ‘-

(26) FES argues_ that, pursuant to Section D8 of Schiedule 8.1 of
the RAA, AEP-Ohio, as an FRR Entity, has no option to
seek wholesale recovery of capacity costs assodiated with
retfail swiﬁdﬁng, if an SCM is in place. Additionally, FES
asserts that the Commission has jurisdicHon to review
AFP-Ohio’s rates. FES emphasizes that AEP-Ohio adini
that the Commission has broad authority to investigate
matters involving Ohio utilities and that the Commission
may explore such matters even as an adjunct fo its pwn
participation in FERC proceedings.

(27)  As stated in the Initial Entry, Sections 4905.04, 4905.05, and
4905.06, Revised Code, grant the Commission author,ify to
supervise and regulate all public utilities within its
jurisdiction. The Cominission’s explicit adoption of an
SCM for AEP-Ohio was well within the bounds oflﬂus
broad statutory authonty Additionally, we stated i m the
Initial Entry that, in light of AEPSC’s FERC filing, a review
was necessary to evaluate the impact of the pnppused '
change to AEP-Ohic’s existing capacity charge. Segtion
4905.26, Revised Code, provides the Commission mwith.
considerable authority to initiate proceedings to investigate
the reasonableness of any rate or charge rendered or
proposed to be reridered by a public utility, which the Ohw
Supreme. Court has affirmed on. several occasions® | We
therefore, grant rehearing for the limited purposé of
darifying that the investigation initiated by | the
.Commission in this proceeding was consistent with Section

8  Ser, eg., Ohio Consumers’ Counsel v, Pich. U, Commt, 110 Ohio St3d 394, 400 (2006); Allnet
Commutications Services, Inc. v, Pub: Ufil: Comne,, 32 Ohio St3d 115, 117 (1987); Okio Utiities Co. v.
Pyb Ul Coinm., 58 Ohdo.5¢.2d 153, 156-158 (1979).
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4905.26, Revised Code, as well as with our authority urider
Sections 4905.04, 4905.05, and 4905.06, Revised Code.

acted in an area that is reserved exclusively to FERC or that
our actions are preempted by federal law. Although
wholesale transactions are generally subject to ‘the
exclusive jurisdiction of FERC, the Commission exercised
jurisdiction in this case for the sole purpose of establishing

The Comumission disagrees with AEP-Ohio that we }EE‘:;&

‘an appropriate SCM upon review of AEP-Ohio’s propesed

capadty charge. In doing so, the Commission atted
consistent with the govérning section of the RAA, which, as
a part of PJM's tariffs, has been approved by FERC. Section
D.8 of Schedule 8.1 of the RAA acknowledges the authority
of the Commission to establish an SCM that, once
established, prevails over the other compensation methods
addressed in that section. In fact, following issuance of the
Initial Entry, FERC rejected AEPSC’s proposed formula
rate in light of the fact that the Commission had established
the SCM? Therefore, we do not agree that we l{mve
intruded upon FERC’s domain. %

Provider of Last Resort (POLR) Charge ?

AEP-Ohio contends that the Initial Entry is unlawful and
unreasonable in finding that the POLR charge approved in
the ESP 1 Order reflected the Company’s cost of supplying
capacity for retail loads served by CRES providers and that
the POLR charge was based upon the continued uae of
RPM pricing to set the capacity charge for CRES providers.

AEP-Ohio notes thiat the POLR charge related to an entirely
different service and was based on an entirely different set
of costs than the capacity rates provided for under Section
D.8 of Schedule 8.1 of the RAA, Spedfically, AEP-Ohio
points out that the POLR charge was based on the right of
retail customers to switch to a CRES provider :and
subsequently return to the Company for generation service
under S50 rates, whereas the capacity charge compenbates
the Company for its wholesale FRR capacity obhgahohs fo
CRES providers that serve shopping customers. AEP-Ohio
argues that its retail POLR charge was not the SCM

9 American Electric Power Service Corporation, 134 FERC 1 61,035 (2011).

~10-
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envisioned under the RAA and did not compensate 'the
Company for the wholesale capacity that it makes av bl_e
as an FRR Entity under the RAA. i

In its memorandum contra, IEU-Ohio argues that AEP-
Ohio’s POLR charge, as it was proposed by the Company
and largely approved by the Commission in the ESP 1
Order, included compensation for capacity costs. IFES
agrees with TEU-Ohio that the POLR charge recovered

capacity costs associated with retail switching. Both IEU-
Ohio and FES note that AEP-Ohio’s testimony in support -

of the POLR charge indicated that the charge would
compensate the Company for the challenges of providing
capacity and energy on short notice. FES adds that AEP-
Ohio’s POLR charge and its wholesale capacity charge
were both intended to recover capacity costs associated
with accommodating retail choice and ulfimately pay for
the same generating capacity. FES and Constellation assert
that AEP-Ohio’s POLR charge was the SCM, contrary to
the Company’s claim.

In the Initial Entry, the Commission noted that it had
approved retail rates for AEP-Ohio, including recovery of
capacity costs through the POLR charge to certain refail
shopping customers, based upon the continuation of the
curtent capacity charges established by PJM’s capacity
auction. We find no error in having made this findirg. | The
Commission approved AEP-Ohio’s retail rates, incduding

the POLR charge, in the ESP 1 Order. For the most 'part, ‘

the POLR charge was approved by the Commission jas it
was proposed by AEP-Ohio.l0 AEP-Ohic’s testimorly in
support of the POLR charge indicates that various inputs
were used by the Company to calculate the proposed
charge.}? One of these inputs was the market price, a large
component of which was intended to reflect AEP-Ohio’s
capacity obligations as a member of PJM. Although the
purpose of the POLR charge was to compensate AEP-Ohio
for the risk associated with its POLR obligation; we
nonetheless find that the POLR charge was approved, in

.10 ESP 1 Order at 38-40.
11 Cps. Ex 2-A at 12-14, 31-32; Tr. XI at 76-77; Tr. XIV at 245.

-11-
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'
part, to recover capacity cosis associated with Custoﬁler

shopping. Accordingly, we find that AEP-Ohio’s reqpest
for rehearing should be denied.. .

Due Process

AEP-Ohio argues that the Initlal Entry was issued in a
manmer that denied thie Company due process and violated
various statutes, including SecHons 4903.09, 4905.26, and
4909.16, Revised Code. AEP-Ohio notes that, absent an
emergency situation under Section 4909.16, Revised Code,
the Commission must provide notice and a hearing before
setting a rate. AEP-Ohio argues that there is no emergdricy
in the present case and that the Commission was, therefore,
required to provide notice and a hearing pursuant to' the
proce&urai requirements of Section 4905.26, Revised dee
prior to imposing a capacity pricing mechanism that is
different from the mechanism proposed by the Company ift
its FERC filing. Additionally, AEP-Chio argues that; the
Initial Entry was issued in the absence of any record and
that it provides liftle explanation as to. how the
Commission arrived at its decision to establish a capauty
rate, contrary to Section 4903.09, Revised Code.

IEU-Ohio responds that the Initfal Entry did not establish
or alter any of AEP-Ohio’s rates or charges and thaf] the
entry merely confirmed what the Commission had
previotsly determined.

The Commission finds no merit in AEP-Ohio’s due prdcess.

claims. The Inifial Entry upheld a charge that had been
previously established in the ESP 1 Order. The Initial Entry
did not institute or even modify AEP-Ohio’s capgcity
charge, which was based on RPM pricing both before/and
after issuance of the entry. The purpose of the Initial E}nh‘y
was to expressly establish the SCM and maintain RFM
pricing as the basis for the SCM during the pendency of the
teview of AFEP-Ohio’s proposed change to ifs capacity
charge. Additionally, we find that the rationale behind the
Inifial Entry was sufficienily explained, consisfent with. the
reqjuirements of Section. 4903.09, Revised Code. 'The
Commission clearly tndicated that it was necessat}' to

explicitly establish the SCM based on RPM capacity pricing

12-
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in light of AEPSC’s FERC filing proposing,. a cost-based
capacity” charge. Thus, AEP—D}uo s request for reheanng‘ .
should be denied. .

Interim Relief Entry o

Jurisdiction {

(34) IEU-Ohio argues that the Interim Relief Entry is unlawful
because the Commission is without subject mafter
jurisdiction to establish a cost-based capacity charge in this
proceeding. IEU-Ohio motes that theé Commiissiori's
ratemaking authority’ under state law is. governéd: by
statute. According to IEU-Ohio, this case.is not propeﬂy
befoxe the Commission, regardless of whether: capaiaty
service is considered a competitive or noncompetitive rétail
electric service, g

(35) As discussed above with respect to the Initial Entry and
addressed further below in regard to the Capacity Order,
the Commission finds' that it has jurisdicion under state
law to establish an SCM, pursuant to the genkral
supervisory authority granted by Sections 4905.04, 4903 05,
and 490506, Revised Code, and that our review Was
consistert with our hroad investigative authority ux_ider
Section 4905.26, Revised Code. The Ohio Supreme Court
has récognized the Commission’s authority to investigate
an existing rate and, following a hearing, to order a new
rate1? Additionally, we believe that a cost-based SCM may
be established for AEP-Ohio’s FRR capacity ob]igaﬁbns '
pursuant to our regulatory authority under Chapter 4905
Revised Code, as well as. Chapter 4909, Revised CPde
which enable the Commission to use its fraditipnal
regulafory authority to approve rates that are based on
cost: We find, therefore, that IEU-Ohio’s request! for
rehearing shotld be deried. . l

|

|

2 Ohig Cansumm Caw:sdv Pub. L], Conm., 110 Ohic St.3d 394, 400 (2006); Ofgo Litdlities Co. 7. Pub.
Ui, Comin., 58 Ohio St.2d 153, 156-158 (1979).
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(36) FES and IEU-Ohio contend that the Interim Relief Entry is
unreasonable, unlawful, and procedurally defective
because it effectively allowed AEP-Chio to avoid ithe
statutory procedures to seek the relief granted by ithe
entry.13 FES and IEU-Ohio argue that there is no rem;edy
or procedure fo seek relief from a Comurdssion order other
than to file an application for rehearing pursuant to Section
4903.10, Revised Code, and that the Cominission, in
granting AEP-Ohio’s motion for relief, allowed ithe
Company to bypass the rehearing process, IEU-Ohio adds
that the Commission abrogated its prior order directing the
Company to implement RPM-based capacity pricing uporn’
rejection of the ESP 2 Stipulation, without determmmg that
the prior order was unjust or unwarranted. ‘;

(37) IEU-Ohio also asserts that the Interim Relief Entry is
unlawful and unreasonable because the Commission failed
to comply with the emergency rate relief provisions found
in Section 4509.16, Revised Code. IEIJ-Ohio adds that AEP-
Ohio has not invoked the Commission’s emergency
authority pursuant to that statute and, in any event, the
Company failed to present a case supporting emergency
rate relief.

(38) AEP-Ohio responds that its motion for relief did not sed
revise the Initial ESP 2 Entry on Rehearing, which rejected
the ESP 2 Stipulation. Rather, AEP-Ohio submifs that the
motion was filed, pursuant to Rule 4901-1-12, O.A.C| for
the purpose of seeking interim relief during the pmdéncy
of the ESP 2 Case and the present proceedinigs. AEP-Ohio
adds that the motion for relief was properly granted based
on the evidence and that arguments to. the contrary have
already been considered and rejected by the Commlssu?n

(39) The Commission finds that no new arguments have
raised regarding the process by which AEP-Chio so ght
and the Commission granted, interim relief. Although we
tecognized in the Interim Relief Entry that AEP-Ohio may

13 IEU-Ohio joins in the application for rehearing filed by FES, in addition to raising its own
assignments of error. ‘
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have other means to challenge or seek relief from% an
interim SCM based on RPM capacity pricing, we also
found that the Commission is vested with the authority to
modify the SCM that we established in the Initial Entry.

We continue to believe that, just as we have the necessary -
- authority to establish the SCM, as discussed elsewhere in

this entry, so too may we modify the SCM. Accordingly,
FES’ and IEU-Ohio’s assignments of error should be
denied. ;

Evidentiary Record and Rasis for Commission’s Decisio;ﬁ

FES asserts that the Interim Relief Entry is unlawful and
unreasonable in that it authorized AEP-Ohio fo recover a
capacity rafe allegedly based on its full embedded costs,
which costs are not authorized by the RAA, are not
recoverable under Ohio law, and do not reflect an offset for
energy revenues, FES contends that, because the ESP 2
Stipulation was rejected, the Commission lacks a redord
basis to approve the negotiated rate of $255/ MW»day ak an
element of the interim SCM.

FES further argues that the Interim Relief Entry is mot
based on probative evidence that AEP-Ohio would suffer
immediate or irreparable financial harm under RPM-bdsed
capacity pricing. FES adds that the Commission erred in
relying on AEP-Chio’s loss of revenues from its unlawful
POLR charge as further justification for the tier-two rate of
$255/MW-day. !

AEP-Ohio replies that FES’ arguments regarding the tiwo—
tiered capacity pricing structure have already Heen

considered and rejected by the Commission on more than

one occasion.

IEU-Ohio asserts that the Interim Relief Entry is unlawful
and unreasonable because there is no record to support the
Commission’s finding that the SCM could risk an ur*just
and unreasonable result. Like FES, [EU-Ohio argues that it
was unreasonable for the Commission to rely on the fact
that AEP-Ohic is no longer recovering its POLR costs as
support for .the interim SCM, when the Commission
previously determined that the POLR charge was not

-15-
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justified. Further, IEU-Ohio contends that the Commisgion
utireasonably relied on evidence supporting the ESIP 2
Stipulation, given that the Commission rejected , the
stipulation. and elected instead to regtart this proceedmg
Finally, regarding the Commission’s reasoning that AEP-
Ohio must share off-system sales (OSS) revenues with its
affiliates pursuant to the AFP East Interconnection
Agreement (pool agreement), TEU-Ohio notes that there is
no evidence addressing any shortfall that may occur.

AEP-Ohio contends that its motion for relief was proﬁe.rly
made and properly granted by the Commission based on
probative evidence in the record.. According to AEP- Chio,
the Commission recognized that the Company’s ability to

mitigate ‘capacity costs with off-system energy sales is -

limited. AEP-Ohio adds that the Comimission’s everjtual
defermination that the Company may not assess a POLR
charge does not contradict the fact that the Commission
initially relied upon the Company’s POLR charge in setting
RPM-based capacity pricing as the SCM in the Initial Exjiry.

IEU-Ohip also argues that the Interim Relief Entry is
unlawful and unreasonable because: the rate increase ignot

based on any economic justification as required| by

Cominission precedent. According to IEU-Ohio,! the
Commiission stated, in the ESP 1 Order, that AEP—Q)hm
must demonstrate the économic basis for a rate increas

the context of a full rate review. IEU-Ohio argues
contrary to this precedent, AEP-Ohio made no showi
and the Commission made no finding, that the Company
was suffering an economic shortfall.

The Commission again, réject's claims that the relief granted
in the Inferim Relief Entry was not based on regord
evidence. The present case was consolidated with| the
BESP2 Case and the other consolidated cases for’ the
purpose of considering the ESP 2 Stipulation. As we noted
in the Interim Relief Entry, the testimony and exh}xb:ts
admitted into the record for that purpese remain a pa of
the record in this proceeding. Although the Co ion
subsequently rejected the ESP 2 Stipulation, that action| did
not purge the evidence from the record in this case. It was
thus appropriate for the Commission fo rely upon that
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ewdence as a basis for granting AEP-Ohio’s moﬂdnz for

inferim’ rehef !

In the Tnterim Relief Entry, the Commission cited t11ree
reasons fustifying the interim relief granted, specifically the
elimination of AEP-Ohio’s POLR charge, the operatio}l of
the pool agreement, and evidence indicating that RPM-

based capacity pricing is below the Company’s capacity
costs. With respect to the POLR charge, we merely npted
that AEP-Ohio was no longer receiving a revenue sfream.
that wag intended, in part, to enable the Company to
recover .capacity costs.  Although the Commission
determined that AEP-Ohio's POLR charge was ! not
supported by the record on remand, nothing in that order-
negdted the fact that thére are capacity costs associated
with an electric distribution utility’s POLR obligatiofi and
that such costs may be properly recoverable upon a proper
record1? Having noted that AEP-Ohip was no Jonger
receiving recovery of capacity costs through the POLR
charge, the Commission next pointed to evidence irj the
record of the consohdated cases indicating that! *the
Company’s capacity costs fall somewhere within the range
of $57.35/MW-day to $355.72/MW-day, as a merged
entity. Finally, we noted that, although AEP-Ohio may sell
its. excess supply into the wholesale market when retail
customers switch to CRES providers, the pool agreemerit
limits the’ Company s ability to fully benefit from these
sales, a5 the marpins must be shared with its afﬁhaqes 15
Although ' IEU-Ohio argues that AEP-Ohio failed to
demonstrate any shortfall resulting from the operatign of
the pool agreement or asiy -other economic justification for
the interim rate relief, IEU-Ohio offers insufficient support
for its theory that the Company must make su¢h a
showing. We have previously rejected IEU-Ohio’s
argument that thé Commission broadly stated in the ESP 1

14 fn the Mafteroffke Applszzou of Coluntbus Southern Power Company for Approval of an Eleciric Security
. Plan; an Amendment to ifs Corporate Separation Plan; and the Sule or Transfer of Cevtain Generating Assets,
Case No. 08-917-EL-S30, et al., Order on Remand (October 3, 2011).

15 AFP-Ohio Ex. 7at 17.
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- Order that AEP-Ohio must demonstrate the economic basis
_ for araté increase in the context of a full rate review.16 :

In light of the ev1dence discussed above, the Comxmssmn
,reasonab]y concluded that an SCM based on the current
RPM pricing could risk an unjust and wireasonable resz:lt
for AEP-Ohio. We determined that the two-tier capacxty
pricing mechanism, as proposed by AEP-Ohio: and
modified by the Commission, should be approved oq an
inferim, basis; with the first Hier based on RPM pncmg,

the second tier fixed at $255/MW-day, representing Ei
reasonable charge in the mid portion of the range reflected
in the record. Upon review of the arguments raised| on
rehearing, we continue to believe that our rationale| for
granting AEP-Ohio’s interim relief was thoroughly
explained, warranted under the uriique circimstances, pnd
supported by the evidence of récord in the consolidated
cases. Accordingly, FES' and IEU-Ohic’s requests|for
rehearing should be denied.

Discriminatory Pricing

(47) FES argues that the Interim Relief Eniry established an
Interim SCM that fmposed on certain customers a caps
price that was two times more than cther customers
contraxry to the Commission’s duty to

market; and in violation of Sections 4905.33, 490 35,
4928.02, and 4928.17, Revised Code.

{48) Similarly, JEU-Ohio contends that the Interim Relief Entry
is unlawful because the resulting rates were unduly
diseriminatory and not comparable. TEU-Ohio notes that
the interim SCM authorized two different capacity rates
without any demonstration that the differenice |jwvas
plstlfl'ed IEU-Ohio adds that there has been no ‘showing
that the capacity rates for CRES promde):s were comparible
to.the capacity costs paid by SSO customers.

16 In ihe Maiter of the Ayplmatwn of Cotumbus Southern Power Company for Ap;;roml! of an Elecire Security
Plart; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certmn Genterating Assets,
Case No. 08-917-EL-SS0, éf al., Entry on Rehearing {December 14, 2011), a 56.!
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(49} In response to many of IEU-Chio’s various arguments,
including its discrimination claim, AEP-Ohio contends that
TED-Ohio improperly attempts to relitigate issues that have
already been considered and rejected by the Comnﬁssij\,

(530) The Commission does not agree that the interim capacity
pricing authorized by the Interim Relief Eniry was uncﬁuly
discriminatory or otherwise unlawful. We recognize fthat
customers who acted earlier than others to switch {o a
CRES provider benefitted from their prompt action.
However, as we have determined on prior occasions, ‘this
does not amount to undue preference nor create a case of
discrimination, given that all customers had an efual -
opportunity to take advantage of the allotted RPM-based
capacity pricing.)? Rehearing on this issue should thus be
denied.

- Transition Costs

(51) IEU-Ohio maintains that the Interim Relief Entry is

: unlawful and unreasonable because it permitted AEP-Ohio

to recover tramsition costs in violation of state law.

According to IEU-Ohio, AEP-Ohio’s opportunity to recover

_transition costs has ended, pursuant to Section 4?2£.38,

Revised Code. AEP-Ohio responds that IEU-Ohio merely

repeats an argument that the Commission has previously
rejected. %

(52) The Commission disagrees that the Interim Relief E'L
authorized the recovery of transition costs. We doj not
believe that the capacity costs associated with AEP-Ohio’s
FRR obligations constitute transition costs. Pursuant to
Section 4928.39, Revised Code, transition costs are ¢osts
that, among meeting other criteria, are directly assigrjable
or allocable to retzil eleciric generation service prowdéd to
electric consumers in this state,. AEP-Ohio’s provision of
capacity to CRES providers, as required by the Company’s
FRR capacity obligations, is not a retail electric service as

17 See, e.g., In the Matter of the Application of The Cincinnati Gas & Electric Compiiny for Approval of its
Electric Transition Plan, Approval of Tariff Changes and New Teriffs, Authority to Modify Current
Accounting Procedures, and Approval fo Transfer its Generating Assets fo an Exempt Wholesale Generator,
Case No. 99-1658-EL-ETP, et al., Opinion and Order (August 31, 2000), at 41.
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Allocation of RPM-Based Capacity Pricing

defined by Section 4928.0I{A)(27),. Revised Code.
capacity service in question. is not provided directl by
AEP-Ohio to, retail customers, but is rather a wholesale
transaction between the Company and CRES providers.
Because AEP-Ohio’s capacity costs are not djrqcﬂy
assignable or allocable to retail electric generation seriice,
they are not transition costs by definition. IEU-Ohio’s
assignment of error should be denied.

(53)

RESA requests that the Commission grant rehearing for the
purpose of darifying that the Interim Relief Entry d1d not
authorize AEP-Ohio to revoke RPM-based capacity pricing
to any customer who received such pricng pursuant to the
Commiission’s appmval of the ESP 2 Stipulation. RESA
asserts that, in ‘order to maintain the status quo,
commercial customers that have been receiving RPM-based
capacity pricing should have continued fo receive guch

pricing. According to RESA, the Interim Relief Entry|did

not direct AFP-Ohio to decrease the number of commetdal
customers that were receiving RPM-based capacify priding.
RESA notes that the Interim Relief Entry states that the first
21 percent of each cass shall receive RPM-based cap#city

pmﬂng, but it did net requlre that only 21 percent can
“receive such pricing. . '

RESA: argues that it would be unjust and unreasonablg to
charge customers that were shopping and recéiving
based capacity pricing prior to the Commission’s rejection
of the ESP 2 Stipulation, and while the ESP 2 Shpulahcn
was in place, the Hier-two price for capacity. RESA also

-argues that it is unjust and unreasonable to decréase! the

amount of RPM-based capacity pricing for the commetcial
class from the level authorized in the Tnitial ESP 2 Orde}, in
Hght of the fact that the Commission ordered an expa,n.rmn
of RPM-based capacity pricing for governmenial
aggregation. RESA concludes that the Commission shquld
clarify that any customer that began shopping priot to
Septernber 7, 2012, and received RPM-based capacity
pricing shall be charged such pricing during the petied
covered by the Interim Relief Entry.
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(54) Like RESA, FES also notes that AEP-Ohio has interpréfed

(55)

the Interim Relief Entry to allow RPM-based capaiqty
priding to. be taken dway from a significant numbet of
customers that weré shopping as of September 7, 2011,
when the ESP 2 Stipulation was filed. FES notes that both
the ESP 2 Stipulation and the Initial ESP 2 Order
recognized that all shopping customers qualifying for
RPM-based capacity pricding as of September 7, 2011, would
be entitled to continue to receive such pricing,. FES argues
that the Commission should have established an interim
SCM based on RPM prices or, alternatively, should confirm
that, during the interim period, all customers that were
shopping .as of September 7, 2011, should receive RPM-
based capacity pridng,.

AFP-Ohio contends that the applications for rehearing of
RESA and FES should be denied, because they are

© esséntially untimély applications for rehearing of the Initial
ESP 2 Clarification Entry in the consolidated cases. AEP--

Ohio asserts that the Interim Relief Entry merely confirmed
that the capacity pricing requiremenis of the Initial ESP 2
Clarification Entry were to continue on an inferim basis,
even though the Commission rejected the ESP 2
Stipulation. AEP-Ohio believes that RESA and FES should
have raised their objections to the capacity pridng
requirements by seeking rehearing of the Initial ESP 2
Clarification Entry. AEP-Ohio further argues that RESA
and FES ignoré the fact that the ESP 2 Stipulation was
tejected by the Commission in its entirety, which
climinated all of the benefits of the stipulation, &nd,
therefore, RESA and FES have no basis upon which

claim that CRES providers should receive those benefitd.

Next, AFP-Ohio disputes RESA’s characterization of the
status quo, and argues that the Commission mamtamed, the
status quo by retaining the capacity pricing set forth 1 in the
Initial ESP 2 Clarification Entry. Finally, AEP-Ohio asseérts
that the Initial ESP 2 Clarification Entry, which reinaiiied in
effect pursuant to the Interim Relief Entry, required jthat
each customer class receive an allocation of RPM—b#sed
capacity pricing for 21 percent of its load, and did! not
permit the reallocation of capacity from one cuistomer ¢lass

2%
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(56)

i
i
]
?

to another. ABP-Ohio argues that RESA has misconstrued

the Interim Relief Entry in representing the 21 percent as a

minimum, ot a maximunt. 1'

Imtzally, the -Commission disagrees with AEP»OIuo s
argument that RESA’s and FES” applications for rehearing
of the Interim Relief Entry are essentially untimely
applications for rehearing of the Initial ESP 2 Clarification
Entry. Although the Interim Relief Entry was subject td the
clarifications in the Initial ESP 2 Clarification Entry, 1the
entries are otherwise entirely distinct and were msuedT for

different purposes. Whereas the Initial ESP 2 Clarification . .-

Entiry was issued to dlarify the terms of our approval of the
ESP 2 Stipulation, the Interim Relief Entry was issued to
approve an interim SCM in light of our subsequent

rejection of the ESP 2 Stipulation. We find that|the.

applications for rehearing of RESA and FES were
appropriate under the circumstances.

Further, the Commission clarifies that all customers that
were shopping as of September 7, 2011, should Have
continued to receive RPM-based capacity pricing during
the period in which the interim SCM was in effect.
Pursuant to the terms of the ESP 2 Stipulation as appraved
by the Commission in the Initial ESP 2 Order, custothers
that were taking generation service from a CRES provider
as of the date of the ESP 2 Stipulation (ie., Septémbe*r 7.
2011) were to continue to be served under the RPM [rate
applicable for the remainder of the contract term, including
renewals.}® In the Initial ESP 2 (Harification Entry,| the
Commission confirmed that it had modified the E9P 2
Stipulation to prohibit the allocation of RPM-bised
capacity pricing from one customer class to another | d
that this modification dated back to the initial alls

amnong the cusfomer classes based on the Septem ) 7
2011, data. This clarification was not intended to 'adveréely
impact customers already shopping as of Septembqr 7,
2011. Likewise, the Interim Relief Entry, which was su}b)ect
to the clarifications in the Initial ESP 2 Clarification Er}m'y,
was not intended to discontinue RFM-based capz?aty

18 Initial ESP 2 Order at 25, 54

J,
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pricing for customers shopping as of September 7, 2011.
AEP-Ohip 15 difected to make any necessary adjustments to
CRES billings that occurred dwing the interim period,
consistent with this clarification.

Interim Relief Extension Fntry

57)

Bvidentiary Record and Basis for Commission’s Decision

FES argues that the Inferim Relief Extension Enfry is

unreasonable and unlawful because it is not based. on
probative or cxedible evidénce that AEP-Ohio would 5u|ff

~ imiviediate or irréparable financial harm under RPM-based

capacity pnang FES asserts that AEP-Ohio’s o

regarding the. purported harm that would result fiom

RPM-based capacity pricing are overstated and
uhsupported by any evidence in the record. FES adds that
AEP-Ohio made no attempt to comply with -the
requirements for emergency rate relief.

Additionally, FES rontends that the Interim Relief
Extension Entry is unreasonable and unlawful because jt is
in direct conflict with the RAA and RPM, puisuant to

which capacity pricing is not based on a traditional cost-of-

serviee ratemaking methodology, but is instead intended
only to compensate RPM participants; including FRR
Entities, for ensunng reliability.  According to FES,

capacity pricing is not intended to compensate AEP-Chio
for the cost of its generating assets and only the Company’s
avoidable costs are relevant,

FES alse argues that theé Interim Relief Extension Entry is
unireasonable and untawful because it imposed. capafity
pricing above the RPM-based price on tier-one customers
that have always been entitled to KPM-based capakity
pridcng, without any explanation or supporting evidence,
FES adds that tier-one customers and CRES providers will
be severely prejudiced by the Commission’s modification.

Finally, FES argues that the Interim Relief Extension Emtx)
is unreasonable and unlawful because it extended. an
improper interim SCM without sufficient justification ab to
why the Commission elecfed to confinue sbove-matket
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(58)

(59)

(60}

capacity pricing, despite its earlier defermination thatthe
interim rates should only remain in effect though May 31,
2012. FES contends that the Commission relied  on
traditional cost-of-service concepts that have no relevance
in this proceeding.

OMA argues that the Commission’s approval of AEP-
Ohio’s proposal to increase and extend the Compapy s
interim capacity pricing is not supported by record
evidence. OMA adds that a majority of the Commmsxon
was unable to agree on a rationale for granting the
extension. OMA concludes that the Commission shduld
reverse its decision to grant the extension or, in [the
alternative, retain the interim capacity pricing adopted in
the Interim Relief Entry. i
AFP-Ohio responds that the majority of the arguments
raised by FES and OMA have already been considered and
rejected by the Commission on numerous occasions dufing
the course of the proceeding and should again be rejedted.
Regarding the remaining arguments, AEP-Ohio notes !;hat
the Commission thoroughly addressed all of the arguménts
that were raised in response to the Company’s mohoq for
extersion.

As discussed above, the Commission finds thatgl;v“e
thoroughly explained the basis for our decision to
interim relief and approve an interim capacity pricing
mechanism as compensation for AEP-Ohio’s
obligations. In granting an extension of the interim relief,
the Commissicn found that the same rationale continued to
apply. In the Interim Relief Extension Entry, we explained
that, because the drcumstances prompting us to gran the
interim relief had not changed it was appropnat to
continue the interim relief, in its current form, for an
additional period while the case remained pending. The
Commission also specifically noted that varicus factors had
prolonged the course of the proceeding and delayed a final
resolution, despite the Commission’s considerable efforts
to maintain an expeditious schedule. We uphold our behef
that it was reasonable and appropriate to extend’the
interim capacity pricing mechanism under these
circumstances. Therefore, rehearing should be denied.

24
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1)

(62)

(63)

(64)

Extension of Intemn SCM

FES argues that the Inferim Relief Extension Entry is.
imreasonable and unlawful becaise it authorized |the

extension of an interim SCM thlat is unlawhil,| as
demonstrated in FES® applicatiori for rehearing of |the

Interim Relief Entry. Similarly, IEU-Ohio reiteratesi the-

arguments raised in its briefs and application for reheating
of the Interim Relief Entry. AEP-Ohio replies that|the
Commission has already addressed irtervenors’ arguments
in-the course of this proceeding.

As addressed above; the Commission does ot agree
the interim SCM was unlawful. For the same rea

enumerated above with respect to the Interim Relief &f,;

the Commission finds nothing improper in our exterisi
the interim SCM for a brief period.

Due Process

IEU-Ohio contends that the totality of the Commissipri’s
actions ditring the course of this proceeding violated
QOhio’s due process rlghts under the FQ —

partiés objecting to AEP-Ohic’s demands to céndemn ion.
without trial. In jis memorandum contra, AEP-Ohio

argues that IEU-Ohio’s lengthy description of :the

procedural history of this proceeding negates its due
~ process claim.

The Commission finds no merit in IEU-Ohio’s due progess:
 claim. Pursuant to the procedural schedule, all paifies,

induding IEU-Ohio, wete afforded ample opportunity to
participate in this proceeding through means of discoviery,
a lengthy evidentiary hearing with cross-examination of

witnesses and presentation of exhibits, and bneﬁng IEU~ ‘

Ohio was also afforded the opportunity to respond to
Ohia’s motion for mterim rehef as well as its mofion f
extension of the interim relief. As the record reflects,
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(65)

{66)

@

(68)

-
H

Ohio took full advantage of its opporfunities. and,
accordingly, its request for rehearing should be denied; |

Reqnesfs for Escrow Account or Refund

OMA. asserts that the Interim Relief Fxtension Eptry
undermined customer expectations' and substantially

‘harmed Ohio manufacturers and other customers:

notes that, as-a resulf of the Interim Relief Extension Entry,
all customers, incduding customers in tier one, were

required to pay capacity rates that weré sitbstan alty

higher than the currerit RPM-based capacity price, contrary
to their reasonable expectations, and to the detmneqt of
their business arrangements and the competitive maqket.
OMA adds that the Commission failed to comsider its
recommendation that AEP-Ohio deposit the differénce
between the two-tiered interim relief and the RPM- based
capacity price in an escrow account. :

IEU-Ohio asserts that the Commission should direct AEP-

Ohio to refund all revenue collected above RPM-based
capacity pricing, or at least to credit the excess collection
against regulatory asset balances otherwise -eligible for
amortization through retail rates and charges.

In response to IEU-Ohio, AEP-Ohio asserts that many of
IEU-Chio’s arguments are irrelevant to the Interim. Rélief

‘Extension Entry and thus inappropriate for an application
for rehearing. Further, AEP-Ohio disagrees with OMA that

there is no eviderice that the Company would suffer harm

from RPM-based capacity pricing. AEP-Ohio also contdnds

that neither customers nor CRES providers can daifm a
continuing expectation of such pricing or rely upon|the
now rejected ESP 2 Stipulation.

For the reasons previously discussed, the Commls*ﬂon
finds that the brief extension of the interim capacity pri

mechanism, without modification, ‘was reasonable | der
the drcumstances. Accordingly, we do ngt believe that
IEU-Ohio’s request for a refund of any amourit in excéss of
RPM-based capacity pricing and OMA’s request that an

-escrow account be established are necessary or appmpria te,

Further, if intervenors believed that extraordinary relief
i

I3

{

-26-
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|
from the Interim Relief Extension Enlry was required,the
appropriate cowse of action would have been fo sedk a
stay of the entry.

We do not agree that the Interim Relief Extension Ehiry
undermined customer expectations or catsed substantial
harm to customers. This case was initiated by |the

‘Commission nearly two years ago for the purposes of
reviewing AEP-Chio’s capacdity charge and determining

whether the S5CM should be modified in order to prothote

competition and to enable the Company to recoverithe.

costs assodated with its FRR capacity obligations. In lany

event, as with. any rate, there is no guarantee that the rate -
‘will remain unchanged in the future. We find that the-
Interim Relief Extension Entry appropriately balanced: the-

interests of AEP-Ohio, CRES providets, and custon{ers,
which has been the Commission’s objective throughout this

proceeding. E
E

Capacity Order _
Jurisdiction | :
(69) IEU-Ohio arguies that the Capacity Order is unlawful and

70)

unreasonable because the Commission is prohibited fpom
applying cost-based ratemaking principles or resormug to
Chapters 4905 and 4909, Revised Code, to supervise pnd

regulate: generation capacity service from the point of

generation to the point of consumption. IEU-Ohio
contends that it makes no difference whether the serthe 1%
termed wholesale or retail, because retail electric se:*vme

includes any service from the point of generation- to| the

point of consumption. IEU-Ohio, asserts that | | the

Cominission’s authonty with respect o generation serivice
is limited to the authorization of retail 550 rates that are

established in conformance with the requirements of

Sections 4928.141 to 4928.144, Revised Code, !

The Schools contend that the Commission lacks aithdrity

to set costbased capacity rates, because AEP-Ohio’s
capacity service is'a deregulated generation-related service.

The Schools believe the Commission’s authority regatding
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capacity service is limited to effectuating the state’s energy

policy found in Section 4928.02, Revised Code.

!

(71)  In the Capacity Order, the Commission determined that it
has authority pursuant to Sections 4905.04, 4905.05, and
4905.06, Revised Code, to establish the SCM. We
determined that AEP-Ohio’s provision of capacity to CRES
providers is appropriately characterized as a wholebale
transaction rather than a retail electric service. We noted
that, although wholesale transactions are generally subject
to the exclusive jurisdiction of FERC, our exercise of
jurisdiction in this case was for the sole purpose of
establishing an appropriate SCM and is consistent with

Section D.8 of Schedule 8.1 of the FERC-approved RAA. .

Additionally, we noted that FERC had rejected s
proposed formula rate in light of the fact that lthe
Commission had established an SCM in the Initial Entdy.!?
The Commission further determined, within its discretion,
that it was necessary and appropriate to establish a cost-
based SCM for AEP-Ohiv, pursuant to our regulatory

authority under Chapter 4905, Revised Code, as w:
Chapter 4909, Revised Code, which authorized

el as

]fthe

Commission to use its traditional regulatory authority to
approve rates that are based on cost, such that the resulfing
rates are just and reasonable, in accordance with Seclion
4905.22, Revised Code. Because the capacity service at
issue is a wholesale rather than refail electric service, we
found that, although market-based pricing is contemplated

in Chapter 4928, Revised Code, that chapter pertains
to retail electric service and is thus inapplicable und
circumstances. The Commission concluded that we
an obligation under traditional rate regulation to
that the jurisdictional utilities receive just and reaso
compensation for the services that they render. How

rehearing is granted to clarify that the Commission is
under no obligation with regard to the specific mechanism
used to address capacity costs. Such costs may be
addressed through an SCM that is specifically crafted to

meet the stated needs of a particular utility or throu&h a

rider or other mechanism.

19 American Electric Power Service Corporation, 134 FERC 61,039 (2011),
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The Commission carefully considered the question of
whether we have the requisite statutory authority in this
matter: We affirm our findings in the Capacity Order that
capacity service is a wholesale generation service between
AEP-Ohio and CRES providers and that the provisions of
Chapter 4928, Revised Code; that restrict the Commissidn’s
regulation of competitive retail electric services |are
inapplicable. The definition of retail electric service fotnd
in Section 4928.01(A)27), Revised Code, is more narrow:
than IEU-Ohio ‘would have it. As we dlscussed in{the
Capacity Order, retail electric service is “any serivl
involved in supplying or a_trangmg for the supply of
electricity to ultimate consumers in this state, f:rom‘the
point of generation to the point of consumption.” Because
AEP-Ohio suppliés the capacity service in queﬁmr\r to
CRES providers, rather than directly to retail customerﬁ, it
is not a retail electric service, as IEU-Ohio appears to
cortend, or a deregulated service, as the Schools assert. ;

Additionally, as discussed above; we mote that Section
4905.26,  Revised Code, grants the Commission
considerable authority to review rates?® and authorizesiour
investigation in this case. The Commission propserly
initiated this proceeding, consistent with that statufe, to
examine AEP-Ohio’s existing capacity charge for ifs FRR
obligations and fo. establish an appropriate SCM upon
completion of our review. We grant rehearing for the
limited purpose of clarifying that the Capacity Order was
issued in accordance with the Commission’s authority
found in Section 4905.26, Revised Code, as well as Sectjons
4905.04, 4905.05, arid 4905.06, Revised Code. ;

Cost-Based SCM I

(72) OCC argues that the Commission erred in adopting a ¢
based SCM rather than finding that the SCM should be
based on RPM pricing. Similarly, the Schools argue that
the Commission failed to find that RPM-based capacity

20" See, e, Ohio Consuniers’ Counsel p. Pub. Ul Comm., 110 Ohio 5t.3d 394, 400 (2006); Allnet
Communications Services, Inc. 9. Pubs UL Comm., 32 Ohio S£.3d 115, 117 (1987}, Ohig Uflities Co. v.
Pyk. Ut Coprom,, 58 Ohio St.2d 153, 156-158 (1979). 1
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{73)

o

5)

pricing is reasonable and lawful and should be reinstated
as the SCM. AEP-Ohio replies that the arguments rai

by OCC and the Schools are unsupported and have already
been considered and rejected by the Commission. A:EP—
Ohio notes that the Commission determined that it hasithe
authority to establish an SCM based on the costs assoaqted
with the Company’s FRR capacity obligations. _

FES contends that the Capacity Order unlawfully and
unreasonably established an SCM based on embedged
costs.  Specifically, FES argues that, pursuant to ithe
language and purpose of the RAA, the only costs thatcan
possibly be considered for pricing capacity in PJM |are
avoidable, not embedded, costs and that AEP-Ohic's
avoidable costs would be fully recovered using RPM-based
pricing.  FES asserts that AFP-Ohio’s FRR capacity
obligations are not defined by the cost of its fixed
generation assets but are instead valued based on PJM's
reliability requirements. FES believes that the Cap};city

Order provides a competitive advantage to AEP-Chi

that the Company will be the only capacity supplier in PIM
that is guaranteed to recover its full embedded costs for
generation. FES notes that AEP-Ohio's status as an FRR
Entity does not justify different treatment, as there is no
material difference between the FRR election bnd
parhc:paﬁon in PJM’s base residual auction. '

AFP-Ohio argues that the Commission appropnateiy
determined that cost, as the term is used in Section D8 of
Schedule 8.1 of the RAA, refers to embedded cost. AEP-
Ohio notes that no reference to avoided cost is contained
within Section D.§ of Schedule 8.1 of the RAA and that, as a
participant in the drafting of the RAA, the Company
understood that the reference to cost was intended to mean
embedded cost. AEP-Ohio contends that, because avoided
costs are bid into the RPM’s base residual auction, FES/
argument renders the option to establish a cost-based
capacity rate under Section D.8 of Schedule 8.1 of the RAA
meaningless.

Like FES, TEU-Chio argues that the Capacity Order is in
conflict with the RAA for numerous reasons, including that
the order does not account for Delaware law; ignoreg the

!
)
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(76)

77

competitive marketplace; finds that use of the term ¥
in the RAA means embedded cost; and is based on
Ohio’s flawed assumptions that the Company is an k
Entity with owned and controlled generating assets fhat
are the source of capacity provided to CRES provii:—.:s
serving refail customers in the Company’s certified el

distribution service area. ;

In its memorandum contra, AEP-Ohio notes that IEUﬁ‘};io
fails to explain how the application of Delaware law would
make any practical difference with rtespect to ithe
Comunission’s interpretation of the RAA. AEP-Ohio argues
that the RAA cannot be interpreted to mean that sFate
comimissions are constrained by Delaware law| in
establishing an SCM. AEP-Ohio also contends that, ifithe
reference to cost in Section D.8 of Schedule 8.1 of the
is mterpreted as avoidable cost, it would render xthe
provision meaningless. AEP-Ohio adds that [EU-Ghio
relies on inapplicable U.S. Supreme Court preceden_t in
support of its argument that cost does not mean embedded
cost. )

i
The Commission finds that the arguments raised bthhe
Schools, OCC, FES, and IEU-Chio have already
thoroughly considered by the Commission and shauld
again be denied. As discussed above, the Commission:has

an obligation to ensure that AEP-Ohio receives reasonible .

compensation for the capacity service that it provides. |We
continue to believe that the SCM for AEP-Ohio should be
based on the Company’s costs and that RPM-b
capacity pricing would prove ~insufficient to yjeld
reasonable compensation for the Company’s provision of
capacity to CRES providers in fulfillment of its
capacity obligations.

Initially, the Commission finds no merit in IEU—OILO ‘s
claim that AFP-Ohio is not an FRR Entity. Although
AFPSC signed the RAA, it did so on behalf of|the
Company. The Commission also disagrees with FES’
contention that the Capacity Order affords an undue
competitive advantage to AEP-Ohio over other capacity

31-
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suppliers in PJM. The Comumission initiated
proceeding solely to review AEP-Ohio’s capacity costs and
determine an appropriate capacity charge for its
obligations. We have not considered the costs of any other

capacity supplier subject to our jurisdiction nor do we find
- it appropriate to do so in this proceeding. Further, jthe

Commission does not agree that the SCM that we have
adopted is inconsistent with the RAA. Section D§ of
Schedule 8.1 of the RAA provides only that, where the gtate
regulatory jurisdiction requires that the FRR Endity be
compensated for its FRR capacity obligations, such

will prevail. There are no requirements or Ijmitationg, for
the SCM in that section or elsewhere in the RAA. Altho’f.lgh
Section D.8 of Schedule 8.1 of the RAA specifically
contemplates that an SCM may be established by the state
regulatory jurisdiction, neither that section nor any other
addresses whether the SCM may provide for the recovery
of embedded costs, nor would we expect it to do so, given
that the FRR Entity’s compensation is to be provided by
way of a state mechanism. The Commission finds thaf we
appropriately adopted an SCM that is consistent with
Sectiont D).8 of Schedule 8.1 of the RAA and state law land
that nothing in the Capacity Orxder is otherwise contrary to
the RAA,

Energy Credit

AEP-Ohic raises numerous issues with respect to!the
energy credit recommended by Staff's consultant in :this
case, Energy Ventures Analysis, Inc. (EVA), which jwas
adopted by the Commission in the Capacity Order. In its
first assignment of error, AEP-Ohic contends that| the
Commission’s adoption of an energy credit; of
$147.41/MW-day was flawed, given that EVA assumed a
static shopping level of 26.1 percent throughout| the
relevant timeframe. AEP-Ohio notes that, according to
Staff’'s own witness, the energy credit should be lower
based upon the established shopping level of thirty percent
as of April 30, 2012. A¥EP-Ohio adds that the energy c*edit
should be substantially lower based upon the increased
levels of shopping that will occur with RPM-based capacity
pricing. AEP-Ohio believes that there is an inconsistency

-32-
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Order that: RFM-based pricing will causeé shoppin
increase and the Commission’s adoption -of -
methodology without an adjustment to reflect a hi her
level of shopping: At a minimum, AFP-Ohio argues

the Commission should account for the actual shopﬁmg
level as of the date of the Capacity Order.

between the Commission’s reeogmhon in the Ca b%fxty

T

TEU-Ohio responds that the arguments raised by AEP-Ohio
in its applicaion for rehearing assume that ‘the
Commission may act beyond its statutory jurisdiction td set.
géneration rates and thaf the Commission may unlawfiilly
authotize the Company to collect fransition revenue. IEU-
Chio also contends that all of AEP-Ohio’s asagrumemtk of
error that relate to the energy credit are based on {the
flawed assumption that the Company identified and
established the incurred cost of satisfying the FRR Entity’s
cipacity obligations. IEU-Olio notes that AEP-Ohio’s c*ost—
based methodology relies on the false assumption that the
Company’s owned and controlled generating assets are the
source of capacity available to CRES p‘roiriders serying
customers in the Company’s distribution service territory.

AEP-Ohio alsc argues that there are a number of errors in
EVA’s energy credit, resultmg in amn energy credit that is
unreasonable and against the manifest weight of |the
evidence. AFP-Ohio contends that thé Commis§ion
adopted EVA’s energy credit without meatingful
explanation or analysis and abdicated its statutory duty to
make reasonable findings and conclusions, in vmlatu:sn of
Seetion 4903.09, Revised Code. ;

Specifically, AEP-Ohio asserts that EVA’s methodology
does not withstand basic scrutiny and is largely a blackibox
that cannot be meaningfully tested or evaluated by Q_ﬂ:}ers
EVA failed to calibrate. its- model or otherwise account for

the impact of zonal rather than nodal prices; EVA erre;d in

forecasﬁng locationat mrguml prices (LMF) mstead of
using available forward energy prices, which were used by
Staff in the ESP 2 Case; EVA used inaccurate land
tmderstated fuel costs; EVA failed fo use correct heat r]a’ces

{0 capture minimum and. start time operating constraints

and associated cost impacts; EVA wrongly incorporated

H

|
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traditional ©S8 margins and otherwise failed to pr?:}ﬂy
reflect the jmpact of thé pool agreenient; and EVA”
estimate of gross margins that AEP-Ohio will earni ffom
June 2012 through May 2015 are overstated by nearly-200
percent. AEP-Ohio argues that, at a minimum, ‘the
Conumission should conduct an evidentiary hearing on

rehearing {o evaluate the accuracy of EVA's eénergy credit

compared to actual results, In support of its request, AEP-
Ohio proffers that EVA’s forecasted energy margins for

June 2012 were more than three times higher than!the

Company’s actual margins, resulting in an energy credit

‘that is overstated by $91.52/MW-day, and that provisionial

data for July 2012 confirms a siriilas degree of errar in
EVA’s projections.

AEP-Ohio also points out that Staff admitted to siiiiiiﬂ,
inadvertent errors in Staff witnéss Harters tfestimpny
regarding calculation of the energy: credit and that Staff
was granted additional time to preserit the supplemental
testimony of Staff witness Medine in an attempt to correct
the errors. AEP-Ohio notes that Staff presented three
different versions of EVA's calculation of the energy credit,

‘which was revised twice in order to address errors in! the

calculation.  AEP-Ohio asserts that the. Commission
nevertheless adopted EVA’s energy credif without mention
of these procedural irregularities. In any-event, AFEP-Chio
believes that Ms. Medine's testimony only partially and
superficially addressed Mr, Harter’s errors. According to
AEP-Ohio, the Commission should grant the Company’s
application for rehearing and address the remaining
fundamental deficiencies in EVA’s methodology in ordér to
avoid a reversal and remand from thé Ohio Supreme
Court.

FES responds that the Comunission already considered and
rejected each of AEP-Ohio’s arguments. FES adds that
there are flaws in the energy credit calculated by AEP-
Ohio’s own witness and that the Company’s criticismb of
EVA’s approach lack merit.

The Commission finds that AEP?Olrﬁofs agsignments of
error tegarding the energy credit should be denied. First,
with respect to EVA’s shopping assumption, we find
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nothing inappropriate in EVA’s use of a static shoppling
level of 26 percent, which reflects the actual level of
shopping in AEP-Ohio’s service territory as of March| 31,
2012, which was around the time of EVA’s analysis. {We

_recognize that the level of shopping will continually
fluctuate in both direcons. For that reason, we believe
that it was appropriate for EVA to use the actual Jevel of
shopping as of a recent date, rather than a projection, and
find that EVA's figure is a reasonable approximation.
EVA’s use of a static shopping level provides certainty to
the energy credit and capacity rate. The alternative would
be to review the level of shopping at regular mtervalsL
option that would unreasonably necessitate contizual
recalculations of the energy credit to reflect the shopping
level of the moment, while introducing uncertainty into the
capacity rate. The Commission also notes that, confrary to
AEP-Ohio’s assertion, Staff witness Medine did not testify

. that the energy credit should be adjusted to reflect the
current level of shopping. Rather, Ms. Medine {estified
only that EVA assumed a shopping level of 26 percent,
which was the level of shopping as of March 31, 2012, and
that this figure was used as a conservative approach.?!

Regarding the alleged errors in EVA’s approach, ' the
Commission notes initially that we explained the basis for
our adoption of EVA’s energy credit in the Capacity Order,
consistent with the requirements of Section 4903.09,
Revised Code. A review of the testimony of Staff witnesses
Medine and Harter reflects that EVA sufficiently described
its methodology, including the fuel costs and heat fates
applied in this case; its decision to use zonal prices | |and
forecasted LMP; and its accounting for OSS margins and
operation of the pool agreement?2 We affirm our finding
that, as a whole, EVA’s energy credit, as adjusted by the
Commission, is reasonable. Although AEP-Ohio conte;nds
that EVA should have used different inputsina numbq:r of
respects, we do not believe that the Company 'has
demonstrated that the inputs actually used by EVA, are
unreasonable. AEP-Ohio’s preference for other inputs that

21 Tr X at 2189, 2194; Staff Ex. 105 at 19.
22 Gtaff Ex. 101 at 6-11, 105 at 4-19.
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would result in an outcome more to its liking is n{:rna
sufficient ground for rehearing. Neither do we find any
relevance in AEP-Ohio’s claimed procedural irregularities
with respect to EVA’s testimony.  Essentially, ;the
Commission was presented with two different
methodologies for calculating the energy credit, both of
which were questioned and criticized by the parties.
Overall, the Commission believes that EVA’s approach is
the more reasonable of the two in projecting AEP-Ohio’s
future energy margins and that it will best ensure that the

- Company does not over recover its capacity costs.

Authorized Compensation

(83)

(84)

(85)

OCC argues that the Commission erred in finding that
compensation of $188.83/MW-day is an appropriate charge
to enable AEP-Ohio to recover its capacity costs for its FRR
obligations from CRES providers. OCC notes that there is
no evidence to support the Commission’s finding, given
that no party recommended a charge of $188.88/MW-day.
OCC further notes that the Commission adopted -
Ohio’s unsupported return on equity (ROE), without
explanation, in viclation of Section 4903.09, Revised Code.

In response to OCC, as well as similar arguments fi:om
OMA and OHA, AEP-Ohio asserts that the ROE appraved
by the Commission is supported by relevant and
competent evidence and that the ROE is appropriate for the
increased risk associated with generation service. Given

. the considerable evidence in the record, AEP-Chio

contends that the rationale for the Commission’s rejection
of Staff’s proposed downward adjustment to [the
Company’s proposed ROE is evident. '

In the Capacity Order, the Commission explained |

thoroughly based on the evidence in the record how it
determined that $188.88/MW-day is an approptiate
capacity charge for AEP-Ohio’s FRR obligations. We also
explained that we declined to adopt Staff’s recommended
ROE, given that it was solely based on a stipulated ROE
from an unrelated case, and concluded that the qllOE

proposed by AEP-Ohio was reasonable under |the
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circumstances in the present case. The evidence of IQ:%.rd
reflects that AEP-Ohio’s proposed ROE is consistent with
the ROEs that are in effect for the Company’s affiliatesi for
wholesale transactions in other states” Therefore, rthe
requests for reheanng should be denied. :

Deferral of Difference Between Cost and RPM

Deferral Authority

IEU-Ohio argues that the Commission is prohibited under
Section 4928.05(A), Revised Code, from regulating or
otherwise creating a deferral associated with a competitive
retail electric service under Section 4905.13, Revised Code,
and that the Commission may only authorize a defgrral
resulting from a phasein of an S50 rate pursuant to
Section 4928.144, Revised Code. IEU-Ohio further nptes
that, under generally accepted accounting principles
(GAAP), only an incurred cost can be deferred for fufure
collection, and not the difference between two rates. llEU
Ohio also asserts that the Commission unreasonably pnd
unlawfully determined that AEP-Ohio might syffer
financial harm if it charged RPM-based capacity priting
and established compensation for generation capdcity
service designed to address the financial performance of
the Company’s competitive generation business, despite
the Commission’s prior confirmation that the Compahy’s
earnings do not matter for purposes of estabhsﬁﬁmg
generation rates.

AEP-Oho asserts that it was unreasonable and unlawful for
the Commission to adopt a cost-based SCM and then order
the Company to charge CRES providers the lower R#’M-
based capacity pricing. Specifically, AEP-Ohio contends
that it was unreasonable and unlawful to require| the
Company to charge any price other than $188.88/ MW—day,
which the Commission established as the just

reasonable cost-based rate. AEP-Chio argues thatk the
Commission has no statutory authority to require| the
Company to charge CRES providers less than the qost-

23 Tr.H at 305.

-37-
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ey

based capacity rate that the Commission determined Tvas

just and reasonable.
In its memorandum c¢onira, IEU-Ohio argues that A}F_P
Ohio ‘assumes that the Commission may act beyond its
statutory jurisdiction to set generation rates and that'the
Commission may unlawfully- authorize the Company to
collect transition revenue. IEU-Ohio adds that customer
choice will be frustrated if the Commission grants the rehef
requested by AEP-Ohio in its application for rehearing, :

The Schools respond that AEP-Ohio should not comp i
that the Commission lacks authority to order a deferral,
given that the Company has refused to accept the
ratemaking formula and related process contained in
Sections.4909.15, 4909.18, and 4909.19, Revised Code. [The
Schools add, however, that thé Commission has vhde
discretion to issue accounting orders under Section 4905__ 13,
Revised Code, in cases where the Commnission is nof setting
rates pursuant to Section 4909.15, Revised Code,

RESA and Direct Energy argue that the Commissibh's
approach is consistent with Ohio’s energy policy,
supported by the record, and reasonable and lawful. RESA
and Direct FEnergy believe that the Commiskion
pragmatically balanced the various competing interes% of
the parties in establishing a just and reasonable SCM

Noting that nothing prohibits - the Commission érom
bifurcating thé means of recovery of a just and reasonable
rate, Duke replzes that AEP-Ohio’s argument is not well
founded, given that the Company will be made whole
through the deferral mechanism to be established in the
ESP 2 Case. -

In the Capacity Order, the Commission authorized AFP-
Ohic to meodify its accounting procedures to defer] the
incurred capacity costs not recovered from CRES providers
and indicated that a recovery mechanism for the deferred
capacity costs would be established in the ESP 2 Case.| We
find nothing unlawful or unreasonable in this apprgach.
We continue to believe that it appropriately balances our
objectives of enabling AEP-Ohio to fully recover its




10-2929-EL-UNC ;

(93)

(99

capacity ecosts incurred in carrying out its FRR obligatiL

while encouraging retail competition in the Company’s
service territory. i

The Commission finds no merit in the arguments that we
lIack the authority to order the deferral. As we noted in the
Capacity Order, the Commission relied upon the authority
granted to us by Section 4905.13, Revised Code, in directing

AEP-Ohio to modify its accounting procedures to defer a

portion of its capacity costs. Having found that!the
capacity service at issue is not a retail electric service pnd
thus not a competitive retail electric service, IEU-Ohio’s
argument that the Commission may not rely on Sechion
4905.13, Revised Code, is unavailing. Neither do we find
that authorization of the deferral was contrary to GAAP or
prior Commission precedent, as IEU-Ohio contends. The
requests for rehearing of IEU-Ohic and AEP-Chio should
therefore, be denied. :
[
Competition |
AEP-Ohio contends that it was unreasonable and unlax}vﬁxl
for the Commission fo require the Company to supply
capacity to CRES providers at a below-cost rate to promote
artificial, uneconomic, and subsidized competition that is
unsustainable and likely to harm customers and th:h;z

economy, as well as the Company.

Duke disagrees, noting that the evidence is to the contgary.
Duke adds that the other Ohio utilities use RPM-based
capacity pricing without causing a flood of unsustainable
competition or damage to the economy in the state. FES
responds that the deferral authorized by the Commission is
an appropriate way to spur real competition and to prevent
the chilling effect on competition that would result from

above-market capacity pricing. FES contends that there is

nothing artificial in allowing customers to purchase
capacity from willing sellers at market rates. RESAand
Direct Energy agree, noting that the Capacity Orderiwill

* promote real competition among CRES providers to the

benefit of customers.

-39-
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(95} As the:Commission thoroughly addressed in the Capacity
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©7)

Qrder; we believe that a capaaty charge assessed fo CRES
providers on the basis of RPM pricing will advance! the
development of true cotnpetitiori in AEP-Chio’s service
territory.. We do not agree with AEP-Ohio that there is
anything artificial in charging CRES providers the same
market-based pricing that is used throughout FJM.
Lacking any metrit, AEP-Ohio’s assignment of error should
be denied.

Existing Contracts
-%
AEP-Ohio argues that it was unreasoniable and unlaép’m

as well as unnecessary; for the Commission to extend RPM-
based ‘pricing to customers that switched to a CORFS
provider at a capacity price of $255/MW-day. AEP-Ohio
asserts that CRES providers will enjoy a mgmfuca.nt
windfall to'the Company's financial detriment. According
toc AFP-Ohio, the Capacity Order should not appl
existing contracts with a capacity price of $255/MW-daly.

contracts ‘prohibit renegotiation of pricing for generatiort
supply. IEU-Ohio dsserts that AEP-Ohio’s argument
be rejected because the Company may not charge alrate

Duke responds that AEP-Ohio offers no eviderice that %:

that has not been authorized by the Commission, “and the.

Compariy has not demonistrated that it has ariy valid basis
to charge $255/MW-day for capacity supplied to CRES
providers, TEU-Ohio adds that there is likewise no basis to
conclude that CRES providers will enjoy a windfall, given
the fact that the Commission earlier indicated that RPM-
based capacity pricing would be restored and such pri,cmg
comprised the first tier of the interim capacity pricing
mechanism. FES also contends that there is no lusttﬁcahon
for discriminating against customers formerly chaerged
$255/MW-day for capacity by requiring them to contimie
to pay above-miarket rates. RESA and Direct Energy: add
that customers that were charged $255/MW-day elecfed to

shop with the expectation that they would eventually be

charged RPM-based capacity pricing. OMA agrees) that
customers had a reasonable expectation of RPM-Hased
capacity pncmg, regardless of when they elected to 5hop

40
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OMA notes that AEP-Ohio’s argurnent is confraty fo state
policy, which requires that nondiscriminatory retail elec*[tnc
setvice be-available fo consumers, |
The Commission finds no merit in AEP-Ohio’s argument
and its request for rehearing should, therefore, be deried.
The contracts in question are between CRES providers and
their customers, not AEP-Ohio, It is for the partxes to gach
contract to’ deterinine whether the contract pricing will be
renegotiated in light of the Capacity Order. As between
AEP-Ohio and CRES providers, the Company should
charge the applicable RPM-based capacity pncmg -as
required by the Capacity Order.

' State Policy ’

IEU-Ohio believes the deferral mechanism is in conflict
with the state policy found in Section 4928.02, Revised
Code, which generally supports reliance on market-based
approaches to set’ prices for competitive services such as
generation service and strongly favors competitio
discipline prices of competitive services.

AEP-Ohig asserts that it was unreasonable and unlaliﬁzl
for the Commission to rely on the state policies set for

Sections 4928.02 and 4928.06{A), Revised Code, as
justification for reducing CRES providers’ price of C&pé!(:lty
to RPM-based pricing, after the Commission detenmned
that Chapter 4928, Revised Code, does not apply tg the
capacity. charge paid by CRES providers to the Company.
AEP-Chio argues that the Commission determined that the
chapter is inapplicable to the Company’s capacity service
but then unreasonably relied upon it anyway. E

Duke disagrees, noting that the impact of AEP-Ohio’s
capadity charge on retail competition in Ohio is an issue for
Commission review in this proceeding and that the {ssue
carmot be considered without reference to state policy.
IEU-QOhio adds that AFP-Ohio has urged the Commission
in this proceeding to rely on the state policy found iy
Section 492802, Revised Code. IEU-Ohio also poin 7 out
that the Commission is required to apply the state poli
making dgdsipns regarding generation cagacityf :

-41-
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FES contends that, if the Cormmission has the authority to
create a cost-based SCM, then it also has the authority fo
follow the express guidance of Chapter 4928, Revised
Code, and encourage competition through the use| of
market pricing. RESA and Direct Energy note that Secfion
4928.02, Revised Code, contains the state’s energy policy,
parts of which are not limited to retail electric services.
RESA .and Direct Energy contend that the Capacity Order
is consistent with Section 4928.02(C), Revised Code, which
requires a diversity of electricity supplies and suppliers,

Initially, the Commission notes that, although we
determined that Chapter 4928, Revised Code, has, no
application in terms of the Commission’s authority to
establish the SCM, we have made it clear from the outset
that one of the objectives in this proceeding was to
determine the impact of AEP-Ohio’s capacity chargg on
CRES providers and retail competiion in Ohio. [The
Commission cannot accomplish that objective without
reference to the state policy found in Section 4928.02,
Revised Code. Further, as the Commission stated in/ the
Capadty Order, we believe that RPM-based cap cxty
pricing is a reasonable means to promote
competition, consistent with the state policy objectives
enumerated in Section 4928.02, Revised Code. We dd not
agree with TEU-Ohio that the deferral of a portion of AEP
Ohio’s capacity costs is contrary to any of the state pﬁ)hcy
objectives identified in that section. The assignments of
error raised by AFP-Ohio and JEU-Ohio should be denied

Evidentiary Record and Basxs for Comxmssion 5
Decision

OCC contends that there is no evidence in the record| that
supports or even addresses a deferral of capacity costs and
that the Commission, therefore, did not base its decisidn on
facts in the record, contrary to Section 4903.09, Rewnsed
Code. OCC also asserts that the Commission errdd in
authorizing carrying charges based on the weighted
average cost of capital (WACC) until such time as a
recovery mechanism was approved in the ESP 2 FaSe

|
|
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OCC believes that any carrying charges should | be
calculated based on AEP-Ohio’s long-term cost of debt.

(104) AEP-Ohio responds that OCC’s argument is moot. AEP-
Ohio explains that the SCM and associated deferral did not
take effect until August 8, 2012, which was the date: on
which the Commission approved a recovery mechanist
the ESP 2 Case, and, therefore, the WACC rate d.ld not

apply.

(105) Like OCC, IEU-Ohio contends that the Commission’s
authorization of carrying charges lacks any supporting
evidence in the record and that the carrying charge rates
approved are excessive, arbitrary, capricious, and contrary
to Commission precedent. i

(106) 'the Commission notes that QCC appears to assert that! the
Commission may not authorize a deferral unless it has first
been proposed by a party to the proceeding. We find no
basis for OCC’s apparent contention that the Commission
may not authorize a deferral on our own initiative. ; As
discussed above, the Commission has the requisite
authority pursuant to Section 4905.13, Revised Code.
Further, the reasons prompting our decision were
thoroughly explained in the Capacity Order and suppotted
with evidence in the record, as reflected in the order. [We
thus find no violation of Section 4903.09, Revised Code. |

Regarding the specific carrying cost rates authorized,|the
Commission finds that it was appropriate to approve|the
WACC rate until such time as the tecovery mechanism pas
established in the ESP 2 Case, in order to ensure that AEP-
Ohio was fully compensated, and to approve the long-term
debt rate from that point forward. As we have noted in
other proceedings, once collection of the deferred cpsts
begins, the risk of non-collection is significantly reduped.
At that point, it is more appropriate to use the long-tbrm
. cost of debt rate, which is consistent with sound regula’tory
practice and Commission precedent2* In any event, as

24 In the Matter of the Applicetion of Columbus Seuthern Power Company and Ohio Potber Company to Adjust
Each Company’s Transmrission Cost Recovery Rider, Case No. 08-1202-EL-UNC, Finding and Order
{December 17, 2008); In the Matier of the Application of Columbus Southern Power Company and Ohic
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AEP-Ohio notes, OCC’s argument is moot. Because ‘the
SCM took effect on the same date on which the deferral
recovery mechanism was approved in the ESP 2 Case, there

- was no period -in which the WACC rate applied.
Accordingly, OCC’s and JEU-Ohio’s assignments of efror ]
should be denied.

Recovery of Deferred Capacity Costs

(107) OCC argues that the Commission erred in allowing
wholesale capacity costs, which should be |[the
responsibility of CRES providers, to be deferred |for
potential  collection from customers through !the
Company’s rates for retail electric service established as
part of its ESP. OCC asserts that the Commission hag no
jurisdiction to authorize AEP-Ohio to collect wholepale
costs for capacity service from retail SSO customers. ace
contends that nothing in either Chapter 4905 or 4905,
Revised Code, enables the Commission to authorize a
deferral of wholesale capacity costs that are to be recovered
by AEP-Ohio through an ESP approved for retfail electric
service pursuant to Section 4928.143, Revised Code.

(108) -IGS responds that OCC’s argument should be addressed in
the ESP 2 Case, which IGS believes is the appropriate
venue in which to determine whether the deferred capacity
costs may be collected through an ESP.

(109) OEG argues that the Commission has no legal authority to |
order future retail customers to repay the wholesale
capacity cost obligations that unregulated CRES providers
owe to AEP-Ohio. OMA and OHA agree with OEG that
the Commission has neither general ratemaking authqrity
nor any specific statutory authority that applies under the
circumstances {o order the deferral of costs that the utility
is authorized to recover, and that retail customers may not
lawfully be required to pay the wholesale costs owed by

Power Company for Authority to Modify Their Accounting Procedure for Certain Storm-Related Services
Restoration Costs, Case No. 08-1301-EL-AAM, Finding and Order (December IP 200B); In the Matter
of the Application of Columbus Southern Power Company for Approval of a Meckmﬁism to Recover Deferred
Fuel Costs Ordered Under Section 4928144, Ohiv Revised Code, Case No. 11-4920—EL—RDR, et atl.,
Finding and Order (August 1, 2012).
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CRES providers to AEP-Ohio. OEG contends that | ithe.
deferral authorized by the Commission will result in future
customers paying hundreds of-millions-of dollars in above-
market capacity rates as well as interest on the deferral.
According to OEG, CRES providers should pay the ifull
cost-based capacity price of $188.88/MW-day as AEP-Ohio
incurs its capacity costs. Noting that shopping occuirred in -
AFP-Ohio’s service ferritory with a capacity charge of
$255/MW-day, OEG asserts that the record does not
indicate that a capadity charge of $188.88/MW-day will

hinder retail competition and, therefore, there is no reason

to transfer the wholesale capacity payment obligation from
CRES providers to future retail customers.

|
Alternatively, OEG requests that the Commission cldirlfy
that customers that have reasonable arrangements and
cértify that they did not shop during the thrée-year ESP
period are exempt from repayment of AEP-Ohio’s defefred
capacity costs; any deferred capacity costs will be allocated
and recovered o the same basis as if the CRES proviflers
were charged the full capacity rate ini the first place (i}, on
the basis of demand); and the Company is required to
reduce any deferred capacity costs by the releyant
accumulated deferred income tax during the recovery
penod so that the interest expense reflects its acdtual
carrying costs. OEG asserts that payment of the deferred
capacity costs should be collected only from CRES
providers or shopping customers, which are the entities
that will have benefifted from the initial RPM-based

capacity pricing.

L

.AE’—Dhio and numerous intervenors disagree with OEG’s
characterization of the Capacity Order as haying
represented that the deferral is an amount owed by URES
providers to the Company. AEP-Ohio asserts that| the
Comuissiori derly indicated that all custorners, fncluding
customers with reasonable arrangements, should pay for
the deferral because, they benefit from the opportunity to
shop that is afforded by RPM-based capacity pticing. AEP-

Ohio offers a similar response to the contentions of OCC
and OMA /OHA that the deferral is solely the obligation of
CRES providers. AEP-Ohio notes that all customers benefit

i
E
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from. the provided capacity, which was: dﬂveioped or
obtairied ‘years age for all connected load based on the
Company’s: FRR obligations. .AEP-Ohio argués that, ifithe
Commission does not permit recovery :of the de,gfe_q:ed
capacity costs from retail customers, the deferred amduut
should be recovered from CRES providérs. AEP-Ohio also
requests that the Comumission create a backstop remed to
ensure that the full deferred amount is collected from C

providers; in the event the Company is not able to recover
the deferred costs from retail customers as a result af an

appeal.

In response to arguments that the Commission lacks
statutory authority to approve the deferral, AEP-Ohio
asserts, as an initial matter, that such arguments should be
raised in the ESP 2 Case, because recovery of the defert:
to be addressed in those proceedings. AEP-Ohio adds
the Commission explained in the Capacity Order that it

4905.13, Revised Code, and also noted, in the ESP 2

that it may order a just and reasonable phase-in, pursua
to Section 4928.144, Revised Code, for ratés establi
under Section 4928.141, 4928.142, or 4928.143, Rev
Code.

FES responds to OEG that the only amount that AEP¢M0
can charge CRES providers for capacity is the RPM-based -
price and that the deferral does not reflect any’ cost
obligation on the part of CRES providers. FES adds that
the deferral authorized by the Commission is an abpve-
market subsidy intended to provide financial benefits to
AEP-Ohio and that should thus be paid for by-all of the
Company’s customers, if it is maintained as part of| the
SCM. FES also asserts that OEG's argument regarding the

" Commission’s lack of statutory authority to order| the

deferral is flawed, bécaise the Commission’s authority to
establish the SCM is not based on.Chapter 4909, Revised
Code, but rather on the RAA. :

RESA: agrees with FES that the deferred amount is) not
owed by CRES providers and that the Commission claarly
indicated that CRES providers should only be ged
RPM-based capacity pricing. RESA notes that, practically

|

i
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(114

speaking, the deferral authorized by the Commuission is.the
only way in which to maintain RPM-based capacity pricing
in AEP-Ohio’s service territory, while also ensuringthe
Company recovers its embedded costs until corporate
separation occurs. RESA adds that all customers should
pay for the deferral, because all customers have the
opportunity to shop and receive the benefit of the RPM—
based capacity pricing. RESA contends that the fact that
some level of competition may still occur is not justification
alone to charge CRES providers $188.88/MW-day.
According to RESA, the Commission has the necessary

did.

According to Duke, OEG misconstrues the nature 6f a
deferral.  Duke points out that OEG incorréctly

. characterizes the deferral as an amount owed to the FRR

Entity, rather than ann amount reflecting costs incurred: but
not recovered. Duke also notes that the Commission has
specifically directed that CRES providers not be charged
more than the RPM-based price. Duke argues that: the
deferred amount is, therefore, not the obligation of CRES
providers. Duke disagrees with OEG's argument thay the
Commission has no authority to authorize a deferral,
noting that, although the Ohio Supreme Court has held
that the Commission must fix rates that will provide a
utility with appropriate amnual revenues, it has not
determined that the Commission is baned from ordering a
deferral. S

The Schools contend that collection of the deferral ﬁgmm
CRES providers or customers would cause Chio’s schools
serious financial harm. The Schools believe that CRES

_ providers may pass the increase through to their shopping

customers under exdstng contracts or terminate  the
contracts altogether. The Schools add that, pursuant to
AEP-Ohio’s proposal for a retail stability rider (RSR) in the
ESP 2 Case, the capacity charge adopted by . the
Commission in this case could result in an increase to the
RSR of approximately $550 million, which could lead to
rate shock for Ohio’s schools. j

i
4

authority to establish the deferral and deszgn the SCM ¢ as it
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(115) OMA and OHA contend that the authorized deferral is so

(116)

(117)

(118)

large that it will substantially harm customers. They assert
that, if AEP-Ohio’s shopping projections come to fruition,
the amount of the deferral will be approximately $726
million, plus carrying charges, which renders the capagity
charge unjust and unreasonable, contrary to Section
4905.22, Revised Code. OMA and OHA conclude that; on
rehearing, the Commission should revoke the deferral
authority granted to AEP-Ohio or, at a minimum, find that
Staff's recommended ROE is reasonable and reduce ithe
cost of the Company’s capacity charge by $10.09/MW-day.

AEP-Ohio replies that the arguments of the Schools and
OMA and OHA regarding the size and impact of the
deferral are premature and speculative, given that their
projections are based on a number of variables thatlare
uncertain, such as future energy prices, future shoppmg
levels, and the ulimate outcome in the ESP 2 Case., '

FES asserts that, if AFP-Ohio is permitted to recover its full
embedded costs, the Commission should dlarify that the
deferral recovery mechanism is nonbypassable because the
excess cost recovery serves only as a subsidy to the
Company and, therefore, all of its customers should be
required to pay for it. FES believes that a nonbypassable
recovery mechanismm is necessary to fulfill 'the
Cominission’s goal of promoting competition. FES also
asserts that the Commission should recognize AEP-Ohio’s
impendinig corporate separation and direct that the SCM
will remain in place only until January 1, 2014, or trarisfer
of the Company’s generating assets to its affiliate, in order
to avoid an improper cross-subsidy to a competitive,
unregulated supplier. ‘

OEQG asserts that FES mischaracterizes the Capacity Oj:der
in describing the deferral as an above-market subsidy.
OEG also contends that the SCM established by’ the
Commission does not consist of a wholesale market-based
charge and a cost-based retail charge, as FES beligves.
According to OEG, the Capacity Order explicitly statesithat
$188.88/MW-day is an appropriate charge to enable ﬁEP-
Ohio to recover its capacity costs for its FRR obliga

from CRES providers. OEG also notes that the RAA does
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(120)
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not permit capacity costs to be recovered from non-
shopping customers pursuant to the SCM. Because the
Commission established a wholesale cost-based capacity
charge of $188.88/MW-day, OEG believes that the charge
must be paid by CRES providers. OEG argues that state
law does not authorize the Commission tc assess a
wholesale charge directly to shopping customers. QEG
concludes that the SCM can only apply to CRES providers
and that the Commission has no authority to direct that
deferred capacity costs be recovered on a nonbypassable
basis. OCC agrees with the arguments made by OEG and
notes that there is no statutory basis upon .which the
Commission may order recovery of the deferred capacity
costs from all customers under the provisions of an ESP:

OCC also argues that FES’ argument for a nonbypasslable
cost recovery mechanism should be rejected because CRES
providers should be responsible for paying capacity cgsts.
OCC notes that, if a wholesale charge applies to rﬁztail
customers, the result will be unfair competition, dotible
payments, and discrimination in violation of Sectons
4905.33, 4905.35, 4928.02(A), 4928.02(L), and 4928.141,
Revised Code. OCC argues that non-shopping customers
should not have to pay for an anticompetitive subsidy for
the sake of competition, which is contrary to Secton

4928.02(H), Revised Code. OCC also disagrees with FES'

characterization of the Capacity Order as providing a
subsidy to AEP-Ohio. According to OCC, there can b¢ no
subsidy where AEP-Ohio is receiving compensation for its
cost of capacity, as determined by the Commission.

[EU-Chio also urges the Commission to reject FES' request
for darification and argues that an unlawful and
unreasonable charge cannot be made lawful pnd
reasonable simply by making it a nonbypassable charge]l

AEP‘O}'IZ.[O argues, in response to FES, that it is lawiul Fmd ‘

reasonable to continue recovery of the deferral after
corporate separation occurs. AEP-Ohio notes that:the
Commission already rejected FES’ arguments in the E3P 2
Case. AEP-Ohio notes that, because its generation late
will be obligated to support SSO service through :the

!
i
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provision of adequate capacity and energy, it is appropriate
that the affiliate receive the associated revenues.

IEU-Ohio asserts that the Capacity Order does not ensure
comparable and non-discriminatory capacity rates |for
shopping and non-shopping customers, contrary! to
Sections 4928.02(B), 4928.15, and 4928.35(C}), Revised Code.

| According to IEU-Ohio, the Commission must recognize

that AEP-Ohio has maintained that non-shopping
customers are, on average, paying nearly twice the
$188.88/MW-day price for generation capacity service.
IEU-Ohio contends that the Commission must elimidate
the excessive compensation embedded in the SSO or credit
the amount of such compensation above $188.88/MW-day
against any amount deferred based on the difference
between RPM-based capacity pricing and $188.88/
day. IEU-Ohio also believes that the Commissi

. approval of an above-market rate for generation capatity

(123)

(124)

(125)

service will unlawfully subsidize AEP-Ohio’s competitive
generation business by allowing the Company to recdver
competitive generation costs through its noncompetitive
distribution rates, which is contrary to Section 4928.02(H),
Revised Code.

Similarly, OCC argues that both shopping and son-
shopping customers will be forced to pay twice for capakity
in violation of Sections 4928141, 4928.02(A), and
4928.02(L), Revised Code, and that non-shopping
customers will pay more for capacity than shopping
customers in viclation of Sections 4928.141, 4928.02(A),
4905.33, and 4905.35, Revised Code. OCC believes that, if
the deferral is collected from retail customers, |the
Commission will have granted an unlawful
anticompetitive subsidy to CRES providers in violation of
Section 4928.02(H), Revised Code. OT

In response to OCC, IGS replies that the Capécity Oi'der
does not result in a subsidy to CRES providers. IGS notes
that the capacity compensation authorized by the

- Commission is for AEP-Ohio, not CRES providers.

The Comunission notes that several of the parties Have.

spent considerable effort in addressing the mechanics of
o
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the deferral recovery mechanism, such as whether CRES
providers or retail customiets: should be responsible for

‘payment of AEP-Ohio’s deferred capacity costs, whether

stich costs. should be pa1d by non-shopping cisstorriérs as
well as shopping customers, and whether the defefral

results in subsidies or discriminatory pricing between ron-

shopping and. shopping customers. We find that al 'of
these arguments wete prematurely raised in this case. T

Capacity Order did not address the deferral recovery
mechanism. Rather, the Commission meérely noted that an
appropriate recovery mechanism would be established .in
the ESP 2 Case and that any other financial considerations
would also be addressed by the Commission in that case,

‘The Commission finds it unnecessary to address argumerits

that were raised in this proceeding merely as an atteinpt to
anticipate the Commission’s decision in the ESP 2
Accordingly, the requests for rehearing or -darification
should be denied. |

Process

AFP-Ohio asserts that it was unreasonable and unlaw
for the Commission to authorize the Company to col ecE
only’ RPM-based. pricing and require deferral of expern
up to $188.88/MW-day without simultaneously prow ing
for recovery of the shorifall. AEP-Ohio argues thata the

Commission’s decision to establish an appropriate reeoyery'

mechanism for the deferral in the ESP.2 Case father than in
the present case was unreasonable, because the two

proceedings involve unrelated issues and each will be-

subject to a separate rehearing and appeal process.

OCC agrees that the Cominission’s decision to address the
issué of recovery of the deferral in the ESP 2 Case was
unreasonable and unlawful. OCC argues that there.i$ no
evidence in the ESP 2 Case related to an approptiate
recovery mechanisin, which is a separate and distinct

proceeding, and that it was particularly unteasonable 0.

defer the issue for decision just one week prior to the filing
of reply briefs in the ESP 2 Case.
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(128} 1G5 dlsagrees with OCC and argues that the Comumissien’s

(129)

(130)

(131)

(132)

decision to address the deferral in the ESP 2 Case was not

. unreasonable. IGS points out that the Commission has

discretion to decide how to manage its dockets and that it
should consider the deferral in the context of AEP-Ohio’s
total package of rates, which is at issue in the ESP 2 Case.

Constellation and Exelon respond that AEP-Ohio’s
argument is contrary to its position in September 2011,
when the Company sought o consoclidate this case and|the
ESP 2 Case for the purpose of hearing in light of related
issues. Duke agrees that AFP-Ohio has invited the review
of one issue in multiple dockets and adds that the
Commission i§ required to consider the deferral
mechanism in the ESP 2 Case.

RESA and Direct Energy argue that. there is no statute or
rule that requires- the Comumission to establisk a deferral
and corresponding recovery mechanisin in the e
proceeding. They add that, because recovery of |the
deferral will require an amendment to AEP-Ohio’s retail
tariffs, the proper forum to establish the recoﬁery
mechanism is the ESP 2 Case. f

Additionally, the Schools argue that the Capacity Ordér is
unlawful, because the Commission failed to follow the
tradjtional ratemaking formula and related processes
presmbed by Sectionis 4909.05, 4909.15, 4909.18, and

4909.19, Revised Code. The Schools add that' nejther

Section - 4905.22, Revised Code, nor the Coinrnissien’s
general supérvisory authority contained in Sectons
4905.04, 4905.05, and 4905.06, Revised Code, authorizes; the
Comrmssmn to establish cost-based rates. FES and IEU-
Ohio raise smular arguments.

AEP-Ohio responds that arguments that the Comnus%on-

and the Company were required to conduct a traditi¢nal
base rate case, following all of the procedural hnd
substantive requireinents in Chapter 4909, Revised Cide,
relevant to applications-for an increase in rates, are without
support, given that the Commission was. acting under its
general supervisory authority found in Sections 4905.04,
4905.05, and 490506, Revised Code, and pursuanﬁi, to

U
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. a first filing.

Section D.8 of Schedule 8.1 of the RAA. AEP-Ohio assiris
that the adjudicatory process used by the Commission was
more than sufficient, consisting of extensive discovery,
written. and oral testimony, ross-examination,
presentation of evidence through exhibits, and briefs. AEP-
Ohio adds that, even if the ratemaking requirements were
strictly applicable, the Commission could have determined
that these proceedings involve a first filing of rates for a
service not previously addressed in a Commission-
approved tariff, pursuant to Section 4909.18, Revised Cqde.
AFP-Ohio argues that the process adopted by |the
Commission in this case far exceeded the requirements| for

IEU-Ohio argues that the Conunission failed to restore
RPM-based capadty pricing, as required by Section
4928.143(CK2)(b), Revised Code, due to its rejection of the
ESP 2 Stipulation. IEU-Ohio contends that the Commission
was required to restore the prior provisions, terms, and
conditions of AEP-Ohio’s prior S50, including RPM-b
capacity pricing, until such time as a new SSO as
authorized for the Company.

On a related note, JEU-Ohio asserts that, because 'the
Commission was obligated to restore RPM-based capacity
pricing upon rejection of the ESP 2 Stipulation, 'the
Commission should have directed AEP-Ohio to refund all
revenue collected above RPM-based capacity pricing, or at
least to credit the excess collection against regulatory asset
balances otherwise cligible for amortization through retail
rates and charges.  AFP-Ohic responds that [the
Commission has recently rejected similar argmnent% i
other proceedings. |
Upon review of the parties’ arguments, the Commisgion
finds that rehearing should be denied. The Commission
believes that the process followed in this proceeding has
been proper and well within the bounds of our discretion.
As the Ohio Supreme Court has recognized, the

- Commission is vested with broad discretion to manage its

dockets so as to avoid undue delay and the duplication of
effort, including the discretion to decide how, in light df_ its
internal organization and docket considerations, it may

-h3-
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best proceed to manage and expedite the ordetly flow of its
business, avoid undue delay, and eliminate unnecessary
duplication of effort.?> We, therefore, find no error in pur
decision to address the recovery mechanism for the
deferral in the ESP 2 Case, as a means to effectively
consider how the deferral recovery mechanism would fit
within the mechanics of AEP-Ohio’s ESP.

Additionally, we find no merit in the various arguments
that the Commission or AEP-Ohio failed fo comply with
Chapters 4905 and 4909, Revised Code. This proceeding is
not a traditional rate case requiring an application fyom
AEP-Ohio under Section 4909.18, Revised Code. Rather,
this proceeding was initiated by the Commission in
response to AEPSC's FERC filing for the purpose of
‘reviewing the capacity charge associated with AEP-Ohio’s
FRR obligations. As clarified above, the Commissign's
initiation of this proceeding was consistent with i
4905.26, Revised Code, which requires only that jthe
Commission hold a hearing and provide notice to |the
applicable parties. The Commission has fully complied
with the requirements of the statute. We also note that|the
Ohio Supreme Court has recognized that Section 4905.26,
Revised Code, enables the Commission to change a ra% or

charge, without compelling the public utility to apply for a
rate increase pursuant to Section 4909.18, Revised Code 26

Finally, the Commission does not agree with IEU-Chio’s
arguments that the rejection of the ESP 2 Stipulation
necessitated the restoration of RPM-based capacity pricing
until such time as a new SSO was authorized for AEP-
Ohio, or that the.Company should have been directed to
refund any revenue collected above RPM-based capacity
pricing. As addressed elsewhere in this entry on reheating,
the Commission finds that we have the requisite authgrity
to modify the SCM and the rejection of the ESP 2
Stipulation has no bearing on that authority. ~

5 Duff v. Pub. Util, Comm., 56 Ohio $t24 367, 379 (1978); Toledo Coalition for Safe Energy o, Pub. Uil
Corm., 63 Ohdo St.2d 559, 560 (1982).

26 Ohip Consumers’ Counsel v, Pub, Util. Conom., 110 Ohio 5t.3d 394, 400 (2006).



10-2929-EL-UNC

(135}

(136)

(137)

Constitulional Claims

AEP-Oliio argues that the SCM, particularly with respedt to
the energy credit adopted by the Commission, is
unconstitutionally confiscatory and constitutes . an
unconstitutional taking of property without just
compensation, given that the energy credit incorporates
actual costs for the test period and then imputes reverjues
that have no basis in actual costs. AEP-Ohio points out that
the Commission has recognized that traditignal
constitutional law questions are beyond its authority to
determine; however, the Company raises the argumentjs S0
as to preserve its rights on appeal. |

|
In its memorandum contra, OMA argues that the Capacity
Order does not result in confiscation or an unconstituﬁbnal
taking and that AEP-Ohio has not made the req
showing for either claim. IEU-Ohio responds that neither
the applicable law nor the record or non-record evidence
cited by AEP-Ohio supports the Company’s claims.
points out that FERC has determined that RPM-based
capacity pricing is just and reasonable and, therefore, such
pricing is not confiscatory or a taking without |just
compensation.  The Schools argue that AEP-Ohio’s
constitutional issues would be avoided if the Commisgion
were to recognize that capacity service is a competitive
generation service and that market-based rates should
apply. The Schools also note that AEP-Ohio, in making its
partial takings claim, relies on extra-record evidence from
the ESP 2 Case and that the Company’s reference to such
evidence should be stricken. QCC argues that. the
Commission does not have jurisdiction to resolve

constitutional claims and that, in any event, AEP-Ohio’s

arguments are without merit and should be denied. E

IEU-Ohio also asserts a constitutional daim, spec:ﬁJ:all 4
contending that the Capacity Order unreasonably nnpalrs

the value of contracts entered into between CRES providers

and customers under a justified assumptzon that RPM-
based capacity pricing would remain in effect. IEU-Ohio
believes that the capacity pricing adopted in the Capacity
Order should not apply to such contracts.
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(138) AEP-Ohio replies that it is noteworthy that neither the

(139)

(140)

(141)

intervenors that are actually parties to the contracts por
OCC seeks rehearing on this issue. AEP-Ohio further notes
that IEU-Ohic identifies no specific contract that has
allegedly been unconstitutionally impaired. According to
AEP-Ohio, the lack of any such confract in the record is
fatal to JEU-Ohio’s impairment claim. AEP-Ohio adds that
customers and CRES providers have long been aware that
the Commission was in the process of establishing an S(
that might be based on something other than RPM pricing.
Finally, AEP-Ohio points out that IEU-Ohic makes no
attempt to satisfy the fest used to analyze impairment
claims. :

The Comimnission agrees that it is the province of the courts,
and not the Comnission, to judge constitutional claims. | As
the Ohio Supreme Court is the appropriate forum for [the
constitutional challenges raised by AEP-Ohio and IEU-
Qhio, they will not be considered here.

Transition Costs

IEU contends that the Commission, in approving an abave-
market rate for generalion capacty service, authorized
AEP-Ohio to collect transition revenue or its equivalent,
contrary to SecHon 492840, Revised Code, and ‘the
stipulation approved by the Commission in the Company’s
electric transition plan case. AEP-Ohio responds that this
argument has already been considered and rejected by[the
Commission.

As previously discussed, the Commission does not behleve
that AEP-Ohio’s capacity costs fall within the category of
transition costs. Section 4928.39, Revised Code, defines
transition costs as costs that, among meeting other criteria,
are directly assignable or allocable to retail elegixic
generation service provided to electric consumers in thi
state. As we have determined, AEP-Ohio’s prows10¢ of
capacity to CRES providers is not a retail electric servi
defined by Section 4928.01(A)(27), Revised Code. It
wholesale transaction between AEP-Ohio and CRES

i
I
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prowders TEU-Ohio’s request for rehearing should thus be
de:med ’ 5
|

Peak Load Contribution (PLCY

IEU-Ohio cofitends that the Commission unlawfully and.

unreasonably failed to ensure that AEP-Chiv’s gerierahon
capacity service is charged in accordance with a custo |
PLC factor that is the controlling billing determinant ur}der
the RAA. IEU-Ohio argues that AEP-Ohio should] be
reqmred to disclose publicly the means by which the
is disaggregated from AEP East down to AEP-Ohio
then down to each customer of the Company. IEU
adds that calculation 'of the difference between RPM-b
capacity: pricing and $188.88/MW-day will require a
tranisparent and proper identification of the PLC. l

The Commission notes that JEU-Ohio is the only party that
has identified or even addressed the PLC factor qs
potential issue requiring resolution in this proceeding.
Additionally, the Commission finds that TEU-Ohio hasi not
provided any indication that there are mconsmtenmeg or
errors in capacity billings. In the absence of anything

than IEU-Ohio’s mere conclusion that the issue requires the
Commission’s attention, we find no basis upon which to
consider the issue at this ime. If IEU-Ohio believes that
billing inaccuracies have occurred, it may file a complaint
pursuant to Section 4905.26, Revised Code. Therefore, IEU-
O}uo s request for rehearing should be denied. g

Due Process

IEU-Ohio argues that the totality of the Commission’s
actions during the course of this proceeding violated {EU-
Ohio’s due process rights under the Fourteenth
Amendment. Specifically, TEU-Ohio believes that. the
Commission hes repeatedly granted applications; for
rehearing, irdefinitely tolling them to prevent parties from
taking an unobstructed appeal to the Ohio Supreme Court;
repeatedly granted AEP-Ohio authority fo temporprily
impose various forms of its two-tiered, shopping-blocking

capacity charges without record support; failed to address

57
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major issues raised by parties in violation of Section
4903.09, Revised Code; authorized a deferral mechardsm
without record support and then addressed the detaily of
the deferral mechanism in a separate proceeding wherelthe
evidentiary record had already closed; and authorized
carrying charges on the deferral at the WACC rate without
record support: AEP-Ohio responds that the varioys due
process arguments raised by IEU-Ohio are generbﬂy
misguided. .

In a similar vein, IEU-Ohio contends that 'ﬂme. Conumission
violated Section 4903.09, Revized Code, in that it failed to
address all of the material issues raised by IEU-Ohio,
including its arguments related to fransition revenue; PLC
transparency; non-comparability and discrimination’ in

capacity rates; the Commission’s lack of jurisdiction tojuse
cost-based ratemaking to increase rates for generaﬁon

service or through the exercise of general supervﬁory
authority; the anticompetitive subsidy resulting from AEP-
Ohio’s above-market capacity pricing; and the conflict
between the Company’s cost-based ratemaking proposal
and the plain language of the RAA. AEP-Chio disagrees,
noting that the Commission has already responded to IEU—
Ohio’s arguments on numterous occasions and has done so
in compliance with Section 4903.09, Revised Code.

The Commission eigain finds no merit in IEU-Ohio’s due

process claim.  This proceeding was initiated by the

Commission for the purpose of reviewing AEP-Ohio’s
capacity charge for its FRR obligations. - From “the
beginning, TEU-Ohic was afforded the opportunity to
participate, and did parficipate, in this proceedmg,
including the evideéntiary hearing. Contrary to IEU-OHio’s
claims, the Commission hias, at no point, intended to de_lay

this proceeding, but has rather proceeded carefu]lg to

establish a thorough record addressing the SCM and PiEP
Qhio’s capacity costs.  Additionally;, as dlscuésed
throughout this entry on rehearing, the Commission was
well within its authority to inifiate and carry out ‘its
investigation of AFEP-Ohio’s capacity charge in this
proceeding. We find no merit in TEU-Ohio’s claim that we

acted withouf evidence in the record. The evidenhce inithis

H
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proceeding is quite extensive, consisting of considerable
testimony and exhibits submitted in this proceeding} as
well as the consolidated cases. Finally, we do not agree
that we have failed to address any of the material issues in
violation of Secton 4903.09, Revised Code. The
Commission believes that the findings of fact and written
opinion found in the Capacity Order provide a sufficient

~ basis for our decisiori. The Commission concludes that we
have appropriately explained the basis for each of jour
orders in this case based on the evidence of record and that
IEU-Ohio has been afforded ample process. Its request for
rehearing should be denied.

Pending Application for Rehearing

(147) AFEP-Ohio argues that it was unreasonable and unla

the Initial Entry.

(148) Inlight of the fact that the Commission has addressed
: Ohio’s application for rehearing of the Initial Eniry in
entry on rehearing, we find that the Company’s assi

of error is moot and should, therefore, be denied.

It is, therefore,

ORDERED, That OEG’s motion for leave to reply filed on Aligust 7, 2012, be
denied. It is, further, . '

ORDERED, That the applications for rehearing of the Initii Entry, Interim
Relief Entry, and Capacity Order be granted, in part, and denied, in|part, as set forth
herein. It is, further,

ORDERED, That the applications for rehearing of the Interim| Relief Extension
Entry be denied. tis, further, b
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ORDERED, That a copy of this eniry on rehearmg be served upon all parties of
record in this case.

THE PUBLIC UTILITIES COMMISSION OF OHI(?

el Steven I, Lesser © _'/Andxe T. Porter
Cheryl L. Roberto &'/ Lynn 'SW

SJI_’/SC
Entﬁ in the Eoumal i

Barcy F. McNeal
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Comunission Review )

of the Capacity Charges of Ohio Power )
Company and Columbus Southern Power ) Case No. 10-2923-EL-UNC

Company. )

CONCURRING OPINION
OF COMMISSIONER ANDRE T. PORTER

I concur with the majority on the reasoning and result on all isspes addressed in
this opinion and entry on rehearing except to the extent that my May 30, 2012

statement stands.
(B
Andre T. Porter
ATP/sc :
Erigpyd Hggurnal
Sares LI Hend ;
| |

Barcy F. McNeal j
Secretary '




BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO [

In the Matter of the Commission Review }
of the Capacity Charges of Ohio Power )
Company and Columbus Southern Power )
Company. : )

Case No. 10-2929-EL-UNC

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL 1. ROBERTO

I dissent from the findings and conclusions in the following garagraphs of the

rehearing order: 71, 92, 95,98, 102, 106, 125, and 134. i
' |

As 1 have expressed previously, to the extent that the Commissfon has authority
to determine capacity costs it is because these costs compensate nonqompeﬁtive retail
electric service. Chapter 4928, Revised Code, defines “retail electric!service” to mean
any service involved in the supply or arranging for the supply of electricity to ultimate
consumers in this state, from the point of generation to the point of consumption. For
purposes of Chapter 4928, Revised Code, retail electric service includes, among other
things, transmission service.l As discussed, supra, AEP-Ohio is the, sole provider of
the Fixed Resource Requiremment service for other transmission usersjoperating within
its footprint until the expiration of its obhgaﬁon on June 1, 2015. As such, this service
is a “noncompetitive retail electric service” pursuant to Secons 4 2801(A)(21) and
4928.03, Revised Code. This Comunission is empowered to set rates for
noncompetitive retail electric services. While PJM could certainly piopose a tariff for
FERC adoption directing PJM 1o establish a compensation methed far Fixed Resource
Requirement service, it has opted not to do so in favor of a state compensation method
when a state chooses to establish one. When this Commission chooses to establish a
state compensation method for a poncompetitive retail electric service, the adopted
rate must be just and reasonable based upon traditional cost-of-service principles.

This Commission previously established a state compensation|method for AEP- -
Ohio’s Fixed Resource Requirement service within AEP-Ohio’s initial ESP. AEP-Ohio
received compensation for its Fixed Resource Requirement service through both the
provider of last resort charges to certain retail shopping customers and a capacity
charge levied on competitive retail providers that was established by the three-year

1 Section 4928.01{A)(27), Revised Code.
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capacity auction conducted by PJM.2  Since the Commission adopted this
compensation method, the Ohio Supreme Court reversed the aut_&hor_ized provider of
last resort charges® and the auction value of the capacity charges has fallen
precipitously, as has the relative proportion of shoppers to non-shoppers.

I agree with the majority that the Cormmission is empowered pursuant to its
" general supervisory authority found in Sections 4905.04, 4905.05, and 4905.06, Revised
Code 1o establish an appropriate rate for the Fixed Resource Requirément service. 1
also agree that pursuant to regulatory authority under Chapter 4905, Revised Code, as
well as Chapter 4909, Revised Code a cost-based compensation method is necessary
and appropriate. Additionally, I find that because the Fixed Resource Requirement is
a noncompetitive retail electric service, the Cornmission must establish the appropriate
rate based upon traditional cost of service principles. Finally, I find specific authority
within Section 4909.13, Revised Code, for a process by which the Commission may
cause further hearings and investigations and may examine into all matters which
may change, modify, or affect any finding of fact previously made. Given the change
. in circumstances since the Commission adopted the initial state compensation for
AEP-Ohio’s Fixed Resource Requirement service, it is appropriate for] the Commission
to revisit and adjust that rate to reflect current circumstances.

Additionally, I continue te find that the “deferral” i§ unlawful and
inappropriate. In prior cases, this Commission has levied a rate or tariff on a group of
customers but deferred collection of revenues due from that group ymntil a later date.
In this instance, the majority proposes to establish a rate for the Fixed Resource
Requirement service provided by AEP-Ohio to other transmission ysers but then to
discount that rate such that the transmission users will never pay it. The difference
between the authorized rate and that paid by the other transmission users will be
booked for future payment not by the transmission users but by retail electricity
customers. The stated purpose of this device is to promote competition. .

As an initial matter, I am not convinced on the record;: before us that
competition has suffered sufficiently or will suffer sufficiently during the remaining

i

2 In the Matter of the Application of Columbus Southern Power Company for Approvaliof an Electric Security
Plar; an Amendment to its Corporate Separation Flan; and the Sale or Transfer of Ceriftin Generating Assefs,
Case No. 08-917-EL-550, ¢f al., Opinton and Order (March 18, 2009), Enfry on Rehearing (July 23,
2009); In the Matter of the Commission Review of the Capacity Charges of Ohiol Power Company and
Columbus Southern Power Company, Case No. 10-2929-EL-UNC, Entry {December 8, 2010).

3 Intre Application of Columbus S. Power Ce., 128 Ohio St.3d 512 (2011).
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tern of the Fixed Resource Requirement as the result of the statp compensation
method to warrant intervention in the market. If it did, the Cotmission ‘could
consider regulatory options such as shopping credits granted to the consumers to
promote consumer entry into the market. With more buyers in the market, in theory,
more sellers should enter and prices should fall. The method selected by the majority,
however, attempts to entice more sellers to the market by offering 4 significant, no-
strings-attached, unearned benefit. This policy choice operates on, faith alone that
sellers will compete at levels that drop energy prices while transferrihg the unearned
discount to consumers. If the retail providers do not pass along the entirety of the
discount, then consumers will certainly and inevitably pay twice for the discount
today granted to the retail suppliers. To be clear, unless every retail provider
disgorges 100 percent of the discount to consumers in the form of lower prices,
shopping consumers will pay more for Fixed Resource Requirements: service than the
retail provider did. This represents the first payment by the consumer for the service.
Then the deferral, with carrying costs, will come due and the consumer will pay for it
all over again —plus interest. ;

1 find that that the mechanism labeled a “deferral” in the majority opinion is an
unnecessary, ineffective, and costly intervention into the market tor which no

authority exists and that I cannot support.

To the extent that these issues were challenged in rehearing, I would grant
rehearing. l

Cw o )‘/Zmué

Cheryl L. Ro}:erto

CLR/sc
_Enwﬁd ﬁ tPe Eiurnal

Barcy F. McNeal
Secretary

e e
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review )
of the Capacity Charges of Ohio Power )
Company and Colurnbus Southern Power )
Company. )

Case No. 10-2929-EL-UNC

ENTRY ON REHEARIING

The Commission finds:

(1)  On November 1, 2010, American Electric Power Service

: Corporation (AEPSC), on behalf of Columbus Southern

Power Company (CSP) and Ohio Power Company (OF}

(jointly, AEP-Ohio or the Company),! filed an application

with the Federal Energy Regulatory Commission (FERC) in

FERC Docket No. ER11-1995. On November 24, 2010, at

the direction of FERC, AEPSC refiled the application in

FERC Docket No. ER11-2183 (FERC filing). The application

proposed to change the basis for compensation for capacity

costs to a cost-based mechanism, pursuant to Section 205 of

the Federal Power Act and Section D.8 of Schedule 8.1 of

the Reliability Assurance Agreement (RAA} for the

regional fransmission organization, PJM Interconnection,

LLC (PIM), and included proposed formula rate templates
under which AEP-Ohio would calculate its capacity costs.

(2) By entry issued on December § 2010, in the above-
captioned case, the Commission found that an
investigation was necessary in order to determine the
impact of the proposed change to AEP-Ohio's capacity
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues:
(1) what changes to the current state compensation
mechanism (SCM) were appropriate fo determine AEP-
Ohio’s fixed resource requirement (FRR) capacity charge to
Ohio competitive retail electric service (CRES) providers,
which are referred fo as alternative load serving entities
within PIM; (2) the degree to which AEP-Ohio’s capacity

1 By entry issued on March 7, 2012, the Commuission approved and confirmed the merger of CSP into
OF, effective December 31, 2011. In the Matter of the Application of Ohio Power Company and Columbus
Souihern Power Company for Authorily fo Merge and Related Approvals, Case No. 10-2376-EL-UNC.
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charge was currently being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-Ohio’s capacity charge upon
CRES providers and retail competition in Ohio.
Additionally, in light of the change proposed by AEP-Ohio
in the FERC filing, the Commission explicitly adopted as
the SCM for the Company, during the pendency of the
review, the current capacity charge established by the
three-year capacity auction conducted by PJM based on its
reliability pricing model (RPM).

On Janvary 27, 2011, in Case No. 11-346-EL-550, ¢t 4l,
AEP-Ohio filed an application for a-standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section 4928.143, Revised Code (ESP 2 Case).?

By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a metion for
relief filed on February 27, 2012 (Interim Relief Entry).

By entry issued on May 30, 2012, the Commission
approved an extension of the interim capacity pricing
mechanism through July 2, 2012 {(Interim Relief Extension

Entry).

By opinion and order issued on July 2, 2012, the
Commission approved a capacity pricing mechanism for
A¥XP-Ohio (Capacity Order). The Commission established
$188.88/megawatt-day as the appropriate charge to enable
AFP-Ohio to recover its capacity costs pursuant to its FRR
obligations from CRES providers. However, the
Commission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retfail electric competition.
The Commission authorized AFP-Ohio to modify its
accounting procedures to defer the incurred capacity costs

In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Autherity to Establish a Standard Service Offer Pursuant to Section 4928143, Revised Code, in the Form of

an Electric Security Flan, Case No. 11-346-E1-850 and 11-34B8-EL-S5C; In the Matter of the Application
of Columbus Southern Power Company and Ohio Power Company for Approval of Cerinin Accounting
Authority, Case No, 11-349-EL-AAM and 11-350-EL-AAM. -
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not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Conunission proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Conunission’s journal.

By entry on rehearing issued on October 17, 2012, the
Commission granted, in part, and denied, in part,
applications for rehearing of the Initial Entry, Interim Relief
Entry, and Capacity Order, and denied applications for
rehearing of the Interim Relief Extension Entry (Capacity
Entry on Rehearing).

On November 15, 2012, Industrial Energy Users-Chio
(IEU-Ohio} filed an application for rehearing of the
Capadty Entry on Rehearing. The Ohio Consumers’
Counsel (OCC} and FirstEnergy Solutions Corp. (FES) filed
applications for rehearing on November 16, 2012.
AFEP-Ohio filed a memorandum contra the applications for
rehearing on November 26, 2012.

In its first assignhment of error, JEU-Ohio claims that the
Capacity Entry on Rehearing is unlawful and
unreasonable, because the Commission cannot rely on
Section 4905.26, Revised Code, to apply a cost-based
ratemaking methodology in establishing AEP-Ohio’s
capacity charge for its FRR obligations, Citing Section
4928.05(A)(1), Revised Code, IEU-Ohio contends that
AEP-Ohio’s capacity service is a competitive retail electric
service that cannot be regulated by the Commission under
Chapter 4905, Revised Code. IEU-Ohio adds that the Ohio
Supreme Court has determined that the Commission
cannot use its general supervisory powers to circumvent
the statutory ratemaking process enacted by the General
Assembly. IEU-Ohio also notes that Section 4905.26,
Revised Code, is a procedural statute that does not delegate
substantive authority to the Commission fo increase a
utility’s rates. IEU-Ohio asserts that the Comurnission has
found that rates can only be established under Section
4905.26, Revised Code, in limited circumstances, and in
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accordance with other ratemaking statutes. According to
IEU-Ohio, the determination as to whether a particular rate
is unjust or unreasonable can only be made by reference to
other provisions of Title 49, Revised Code. IEU-Ohio
argues that the Commission neglected to identify any
statutory ratemaking criteria for determining whether
AEBP-Ohio’s prior capacity compensation was unjust or
unreasonable. ITEU-Ohic contends that there is no statute
that authorizes the Commission to apply a cost-based
ratemaking methodology to increase rates for a competitive
retail electric service.

-Similarly, OCC’s first assignment of error is that the

Commission etred in finding that it had authority under
Section 4905.26, Revised Code, to initiate this proceeding
and investigate AEP-Ohio’s wholesale capacity charge.

" OCC points out that Section 4905.26, Revised Code,

governs complaint proceedings that fall within the
Commission’s general authority under Chapter 4905,
Revised Code. OCC contends that Chapter 4905, Revised
Code, does not permit the Commission to establish a
wholesale capacity charge or an SCM and, therefore,
Section 4905.26, Revised Code, is not a source of authority
that enables the Commission to investigate and fix
AEP-Ohio’s wholesale capacity rate. OCC adds that the
various procedural requirements of Section 4905.26,
Revised Code, were not followed by the Commission in the
course of this proceeding. Specifically, OCC notes that the
Commission did not find that there were reasonable
grounds for complaint prior to the hearing, nor did it find
that AEP-Ohio's existing capacity charge was unjust,
unreasonable,  unjustly  discrimiratory,  unjustly
preferential, or in violation of law.

Like IEU-Ohio and OCC, FES asserts that the Capacity
Entry on Rehearing is unlawful and unreasonable, because
it relied on Section 4905.26, Revised Code, as a source of
authority to establish a cost-based SCM. FES contends that,
although Section 4905.26, Revised Code, provides the
Commission with authority to investigate and set a hearing
to review a rate or charge that may be unjust or
urreasonable, the statuie does not confer jurisdiction to
establish a cost-based rate. FES also disputes the
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Commission’s clarification in the Capacity Entry on
Rehearing that the Commission is under no obligation with
regard to the specific mechanism used to address capacity
costs.

In its memorandum contra, AEP-Ohioc notes that the Ohio
Supreme Court has repeatedly held that the Commission
has broad authority to change utility rates in proceedings
under Section 490526, Revised Code. In response to
TEU-Ohio’s argument that the Commission authorizes rates
under Section 4905.26, Revised Code, only in limited
circumstances, AEP-Ohio asserts that Commission
precedent indicates that is the case for self-complaint
proceedings, but mnot for Commission-initiated
investigations. AEP-Ohio also points out that IEU-Ohio
and OCC offer no authority in support of their contention
that Chapter 4905, Revised Code, does not permit the
Commission to set wholesale rates. AEP-Ohio notes that
nothing in Chapter 4905, Revised Code, limits its
application to retail rates. AEP-Ohio further notes that the
Commission has often regulated wholesale rates and that
its orders have been upheld by the Ohio Supreme Court.

With respect to OCC’s argument that the Commission
failed to find that reasonable grounds for complaint exist in
this case, AEP-Ohio replies that OCC’s position is overly
technical and without basis in precedent. AEP-Ohio notes
that there is no requirement that the Commission must
make a rote finding of reasonable grounds for complaint in
proceedings initiated pursuant fo Section 4905.26, Revised
Code.  AEP-Ohio helieves that, in initiating this
proceeding, the Commission implicitly found that there
were reasonable grounds for complaint. Similarly, in
response to OCC's and IEU-Ohio’s argument that the
Comunission did not comply with Section 4905.26, Revised
Code, because it failed to find that RPM-based capacity
pricing is unjust or unreasonable, AEP-Ohio notes that the
statute does not require the Commission to make such a
finding. According to AEP-Ohio, the statute requires the
Commission to conduct a hearing, if there are reasonable
grounds for complaint that a rate is unreasonable, unjust,
unduly discriminatory or preferential, or otherwise in
violation of law. AFEP-Ohio adds that the Commission
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found in the Capacity Order and the Capacity Entry on
Rehearing that RPM-based capacity pricing would produce
unjust and unreasonable results.

In its second assignment of error, [EU-Ohio asserts that the
Capacity Entry on Rehearing is unlawful and
unreasonable, because the Commission cannot regulate a
wholesale rate, pursuant to Section 4905.04, 4905.05,
4905.06, or 4905.26, Revised Code. Specifically, IEU-Ohio
contends that the Commission’s regulatory authority under
Chapter 4905, Revised Code, extends only to the retail
services provided by an electric light company, when it is
engaged in the business of supplying electricity for light,
heat, or power purposes to consumers within the state.
IEU-Ohio notes that the Commission determined in the
Capacity Order that the capacity service provided by
AFEP-Ohio to CRES providers is a wholesale transaction
rather than a retail service.

In i#s memorandum contra, AFP-Ohic notes that
TEU-Ohio’s argument is contrary to its initial position in
this case, which was that the Commission does have
jurisdiction to establish capacity rates, pursuant to the
option for an SCM under Section D.8 of Schedule 8.1 of the
FERC-approved RAA. AEP-Ohio argues that IEU-Ohio’s
current position is based on an overly restrictive statutory
interpretation. AEP-Ohio points out that the characteristics
of an entity that determine whether it is a public utility
subject to the Commission’s jurisdiction do not necessarily
establish the extent of, or limitations on, the Commission’s
jurisdiction over the enfity’s activities, which is a separate
matter.  AEP-Ohio reiterates that the Commission’s
authority under Section 490526, Revised Code, is
considerable and encompasses regulation of wholesale
rates in Ohio.

In its second assignment of error, FES argues that, even if
the Commission has authority under Chapter 4905, Revised
Code, to establish an SCM, the Commission must
nonetheless observe the procedural requirements of
Chapter 4909, Revised Code. FES asserts that the Capacity
Entry on Rehearing is unreasonable and unlawtul, because
the Commission upheld a cost-based SCM without
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adherence to the mandatory ratemaking formula of Section
4909.15, Revised Code, which requires determinations
regarding property valuation, rate of return, and so forth.

AEP-Ohio responds that the Commission already rejected,
in the Capacity Entry on Rehearing, the argument that a
traditional base rate case was required under the
circumstances.  AEP-Ohio notes that, although the
Commission may elect to apply Chapter 4509, Revised
Code, following a complaint proceeding, there is no
requirement that it must do so. AEP-Ohio also points out
that the Commission has not adjusted retail rates in this
case.

In its second assignment of error, OCC contends that the
Commission unlawfully and unreasonably determined that
OCC’s arguments in opposition to the deferral of capacity
costs were prematurely raised in this proceeding and
should instead be addressed in the ESP 2 Case. OCC
asserts that, in declining to resolve OCC’s arguments in the
present case, the Commission violated Section 4903.09,
Revised Code, and unreasonably impeded OCC's right to
take an appeal. OCC notes that the Commission has not
vei ruled on its application for rehearing in the ESP 2 Case,
which has delayed the appellate review process, while
AEP-Ohio has nevertheless begun to account for the
deferred capacity costs on its books to the detriment of
customers.

In response, AEP-Ohio notes that the Commission has
already rejected OCC’s argument and found that issues
related to the creation and recovery of the deferral are more
appropriate for consideration in the ESP 2 Case, in which
the Commission adopted the retail stability rider (RSR), in
part to compensate the Company for its deferred capacity

costs. AEP-Ohio adds that, because the Commission did .

not adjust retail rates in the present case, and the RSR was
adopted in the ESP 2 Case, there is no harm resulting from
the Commission’s decision in this docket.

In the Capacity Entry on Rehearing, the Commission
clarified that our initiation of this proceeding for the
purpose of reviewing AEP-Ohio’s capacity charge was
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congsistent with Section 4905.26, Revised Code.d In relevant
part, the statute provides thai, upon the initiative or
complaint of the Commission: that any rate or charge is in
any respect unjust, unreasonable, unjustly discriminatory,
unjustly preferential, or in viclation of law, if it appears
that reasonable grounds for complaint are stated, the
Commission must schedule, and provide notice of, a
hearing. The Ohio Supreme Court has found that the
Commission has considerable discretion under the statute,
including the authority to conduct an investigation and fix
new utility rates, if the existing rates are unjust and
unreasonable. See, e.g., Ohio Consumers’ Counsel v. Pub. Util.
Comm., 110 Ohio St.3d 394, 400 (2006); Allnet
Communications Services, Inc. v. Pub. Util. Comm., 32 Ohio
St.3d 115, 117 (1987); Ohio Utilities Co. v. Pub. Util. Comm.,
58 Ohio St.2d 153, 156-158 (1979). The Court has also stated
that utility rates may be changed by the Commission in a
complaint proceeding under Section 4905.26, Revised
Code, without compelling the utility to apply for a rate
increase under Section 4909.18, Revised Code. Chio
Consumers’ Counsel-v. Pub. LIl Comm., 110 Ohio St.3d 394,
400 (2006). The Commission, therefore, disagrees with the
arguments of IEU-Ohio, FES, and OCC that are counter to
this precedent.

Further, we find no requirement in Ohio Supreme Court
precedent or anywhere else thaf the Commission must first
invoke Chapter 4909, Revised Code, or some other
ratemaking authority, prior to fixing new utility rates, if the
Conunission finds that the existing rates are unjust and
unreasonable following a proceeding under Section
4905.26, Revised Code. As noted above, precedent is to the
confrary.

. With respect to IEU-Ohio’s interpretation of Commission

precedent, we disagree that rates can only be established
under Section 4905.26, Revised Code, in limited
carcumstances. The Commission precedent cited by
TEU-Ohio is inapplicable here, as it spedifically pertains to
self-complaint proceedings initiated by a public utility. In
the Maiter of the Self-Complaint of Suburban Natural Gas

3 Capacity Entry on Rehearing at 9-10, 13, 29, 54
pacity
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Company Concerning its Existing Tariff Provisions, Case No.
11-5846-GA-SLF, Opinion and Order, at 6 (August 15,
2012).

(24) Additionally, we find no merit in the argument that the
procedural requirements of Section 4905.26, Revised Code,
were not followed in this case, which was initiated by the
Comunission in response to AEP-Ohio’s FERC filing. In the
Initial Entry, the Commission noted that this proceeding
was necessary to review and determine the impact of the
proposed change to AEP-Ohio's capadty charge? We
believe that the Initial Entry provided sufficient indication
of the Commission’s finding of reasonable grounds for
complaint that AEP-Ohio’s capacity charge may be unjust
or unreaspnable. We agree with AEP-Ohio that there is no
precedent requiring the Commission to use rote words
tracking the exact language of the statute in every
complaint proceeding. In any event, to the extent
necessary, the Commission clarifies that there were
reasonable grounds for complaint that AEP-Ohio’s
proposed capacity charge may have been unjust or
unreasonable. Also, as previously discussed, the
Commission may establish new rates under Section
4905.26, Revised Code, if the existing rates are unjust and
unreasonable, which is exactly what has cccurred in the
present case. In the Interim Relief Entry, the Commission
determined that RPM-based capacity pricing could risk an
unjust and wunreasonable result for AEP-Ohio and
subsequently confirmed, in the Capacity Order, that such
pricing would be insufficient to vyield reasonable
compensation for the Company’s capacity service.

(25} We find no merit in the parties’ arguments that the
Commission is precluded from regulating wholesale rates
under Chapter 4905, Revised Code, or Section 4905.26,
Revised Code, in particular, and the parties offer no
precedent in support of their position. Neither Section
4905.26, Revised Code, nor any other provision of Chapter
4905, Revised Code, prohibits the Commission from
initiating a review of a wholesale rate. For its part, IEU-

4 nitial Enfry at 2.
>  Interim Relief Entry at 16-17; Capacity Order at 23; Capacity Entry on Rehearing at 18, 31.
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Ohio contends that the Commission’s regulatory authority
unider Chapter 4905, Revised Code, is limited to an electric
light company engaged in the business of supplying
electricity to consurners (f.e., as a retail service). Because
the Commission determined that the capacity service
provided by AEP-Ohio to CRES providers is a wholesale,
not retail, transaction, IEU-Ohio believes that the
Cominission’s reliance on Section 4905.26, Revised Code, as
well as Sections 4905.04, 4905.05, 4905.06, Revised Code, is
urreasonable and undawful. However, from the outset of
this proceeding, the Commission clearly indicated that the
review of AEP-Ohio’s proposed capacity charge would be
comprehensive in scope and include consideration of other
related issues, including the impact on retail competition
and the degree to which the Company’s capacity costs
were already being recovered through retail rates.®

Next, we find no error in our clarification that, although the
Commission must ensure that the jurisdictional utilities
receive just and reasonable compensation for the services
that they render, the Commission is under no obligation
with regard to the specific mechanism used to address
capacity costs.” We did not find, as FES contends, that the
Commission’s ratemaking powers are unbounded by any
law. Rather, we clarified only that the Cornmission has
discretion to determine the type of mechanism
implemented fo enable a utility to recover its capacity costs,
and that the recovery mechanism may take the form of an
SCM, rider, or some other mechanism.

In its remaining arguments, IEUJ-Ohio contends that
AEP-Ohio’s capacity service is a competfitive retail electric
service, rather than a wholesale transaction, and again
disputes our reliance on the Commission’s general
supervisory powers under Sections 4905.04, 4905.05, and
4906.06, Revised Code, as authority to establish the SCM.,
These arguments were already rejected by the Commission
in the Capacity Entry on Rehearing,® and IEU-Ohio has

6 Initial Entry at 2.
7 Capacity Entry on Rehearing at 28.

8

Capacity Entry on Rehearing at 28-29.
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raised nothing new for our consideration with respect to
these issues.

Finally, we do not agree with OCC that it was
unreasonable and unlawful, or in violation of Section
4903.09, Revised Cede, to find that arguments regarding
the mechanics of the deferral recovery mechanism should
be raised and addressed in the ESP 2 Case, The
Commission did not outline the mechanics of, or even
establish, the deferral recovery mechanism in the Capacity
Order. Rather, we indicated that an appropriate recovery
mechanism for AEP-Ohio’s deferred costs would be
established, and any additional financial considerations
addressed, in the ESP 2 Case.? Although numerous parties,
including OCC, attempted to predict how the deferral
mechanism would be implemented and what its impact
would be on ratepayers, the Comumission continues to find
that it would have been meaningless to address such
anticipatory arguments in the Capacity Entry on
Rehearing. We, therefore, find no error in having
determined that OCC’s claims of unfair competition,
unlawful subsidies, double payments, and discriminatory
pricing were premature, given that the Commission had
not yet determined how and from whom AEP-Ohio’s
deferred capadty costs would be recoveredl¢  The
Commission notes that we thoroughly addressed OCC’s
other numerous arguments with respect to the deferral of
capacity costs in the Capacity Entry on Rehearing.

For the above reasons, we find no error in our darifications
in the Capacity Entry on Rehearing, or in determining that
arguments related to the mechanics of the deferral recovery
mechanism should be resolved in the ESP 2 Case. Any
other argumients raised on rehearing that are not
specifically discussed herein have been thoroughly and
adequately considered by the Commission and are being
denied. Accordingly, the Commission finds that the
applications for rehearing filed by IEU-Ohio, OCC, and FES
should be denied in their entirety.

9

Capacity Order at 23.

10 Capacity Entry on Rehearing at 50-51.

-11-
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- Htis, thétéfore,

ORDERED, That the applications for rehearing filed by IEU-Ohio, OCC, and
FES be denied in their entirety. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record in this case.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd tchler, Chairman
-~ Sfeven D. Lesser Andre T. Porter
Cheryl L. Roberto Lynn Slaby

SJP/se
Entered in the Journal Déc 12 2012

M@’W«mﬂ

Barcy F. McNeal
Secretary




ATTACHMENT F
BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIQO

In the Matfter of the Commission Review )}
of the Capagity Charges of Chio Power )
Compariy and Coliambus Sotuthern Power )
Coritpany. )

Case No. 10-2929-EL-UNC

ENTRY ON REHEARING

The Commission finds:

()  On November 1, 2010, American Electric Power Service
Corporation (AEPSC), on behalf of Columbus Southern
Power Company (CSP) and Ohic Power Company {OF).
@jointly, AEP-Ohic or the Cornpany),1 filed an application
with the Federal Energy Regulatory Commission (FERC) in
FERC: Docket No. ER11-1995. On November 24, 2010, at
the direcHon of FERC, AEPSC refiled the application in
FERC Docket No. ER11-2183 {FERC filing). Thé application
proposed to change the basis for compensation for capacity
costs to a cost-based mechanism, pursuant to Section 205 of
the Federal Power Act and Section D8 of Schedule 8.1 of
the Reliability Assirance Agreemerit for the regional
transmission organization, PIM Intercohnection, LLC
(PM), and included proposed formula rate templates
-under which AEP-Ohio would calculate its capdcity costs.

(2) By entry issued on December 8, 2010; in the above- .
captionéd case, the Comimission found that an
investigation was necessary in order to determine the:
impact of the proposed change to AEP-Ohio’s capacity’
charge (Initial Entry). Conséquently, the Commission
sought public comments regarding the followirg issues:
(1) what changes to the current stafe compersation:
medxamsm (SCM) were appmpmte 1o determ.me AEP-
Ohie competzi:ve retzil electric service (CRES) promders,
which are teferred td as altemative load serving entities

1 By enitry issued on March 7, 2012, the Cosomission approved and confirmed the metger of CSPinto
OP, effective December 31, 2011. Int the Matter of the Application of Olio Power Gompany and Cobunibus
Southern Power Covipany for Authority to Merge and Reluted Approvals, Case No. 10-2376-EL-UNC.
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within PJM; (2} the degree to which AEP-Ohio's capacity
charge was currently being recovered through: retail rates
approved by the Commission or other capacity charges;

and (3} the impact of AEP-Ohio’s capacity charge upon

CRES prowders and retail competition in Ohio.
Additionally, in light of the change proposed by AEP-Ohjo
iri the FERC filing, the Commission explicitly adopted: as
the SCM for the Company, during the pendency of the
review, the current capacity charge established by the
three-year capacity auction conducted by PJM based on its
reliability pricing model (RPM).

On January 27, 2011, in Case No. 11-346-EL-SS0, et df,
AEP-Ohio filed an application for a standard service offer
in the-form of a new &lectric security plan (ESP), pursuant
to Section 4928.143, Revised Code (ESP 2 Case).2

By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an inferim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
refief filed on February 27, 2012 (Interim Relief Entry).

By entry issued on May 30, 2012, the Commission

approved an extension of the interim capacity pricing
mechanism through July 2, 2012 {Interim Relief Extension

Eazy)

By opinion and order issued on July 2, 2012, the

Commission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
$188.88 / megawatt-day as the appropriate charge to enable
AFEP-Ohig t6 recover its capacity costs pursuant to its FRR
obligations from <CRES providers. However, the

Commission also directed that AEP-Ohio’s capacity charge
- to CRES providers should be the RPM-based rate,

incliiding final zonal adjustments, on the basis that the
RPM-based rate will promote retail eleciric competition.

The Commission authorized AEP-Ohio to modify its.

2 I the Malter of the Application of Colunibus' Sowthern Power Company and Ohio Power Company for
Autherity to Establish o Standard Seraite Offer Pursuant to Section 4928.143, Revised Code, int the Form of
an Electric Security Plan, Case No,. 11-346-EL-550 and 11-348-FL-S50; Int the Matier of the Application
of Columbus Seuthern Power Comspany and Ohio Power Company for Approval of Certain Accownting
Authority, Case No, 11-349-FL-AAM and 11-350-EL-AAM.
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accounting procedures to defér the incurred capacity costs
not- recovered from CRES providers, with. the recovery
mechanism to be established in the ESP 2 Case.

Sectioh 4903.10; Revised Code, states that any party who

- has entered an appearance in a Commission proceeding

may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the ordér upon the Commission’s journal.

By entry on rehearing issued on October 17, 2012, the
Commission granted, in parf, and denied, in part,
applications for rehearing of the Initial Entry, Interim Relief
Entry, and Capacity Order, arid denied applications for
réhearing of the Interim Relief Extension Entry {October
Capacity Entry on Rehearing).

On December 12, 2012, the Commission issued an entry on

rehearing, denying applications for rehearing of the
October Capacity Entry on Rehearing that were filed by the
Ohio Consumers’ Counsel {OCC), Industrial Energy Users-
Ohio (IEU-Ohio), and FirstEnergy Solutions Corp. (FES)
{December Capacity Entry on Rehearing).

On Janiuary 11, 2013, OCC filed an application for rehearirig

of the December Capacity Entry on Rehearing. AEP-Otio
filed 2 memorandum contra on January 22, 2013

In its single assignment of error, OCC asserts, that the

Commission tmlawfully and unreasonably clarified in the

December Capacity Entry on Rehearing that there were
reasopable grounds for complaint, pursuant to SecHon
4905.26, Revised Code, that AEP-Chio’s proposed capacity
charge in this case may have been unjust or unreasonable.
OCC contends that the Comnmission’s clarification attempts
to cure an error after the fact, is not supported by sufficient
evidence, and is procedurally flawed, According to-OCC,
the Comtmission’s clarification is not supported by its
findings in the Initial Entry. OCC digues that the
Cornmiission has' not satisfied the requireménts of Section

4905.26, Revised Code, and, thus, has no jurisdicton in this.

case {0 alter AEP-Ohio’s capacify charge.
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OCE also notes that reasonable grounds for complaint

must exist before the Commission orders a heanng,
pursuant to Section 4905 26, Revised Code. ocC

emphasizes that the Commission did not find: reasonable:
grounds for complaint in the Initial Entry, but rather made
its clarification two years later in the December Capacity
Enitry on Rehearing, OCC adds that the Commission’s-
clarification is inconsistent with ils earlier procedural
ruling directing the parties to develop an evidentfiary
record on the appropriate capacity pricing mechanism for
AEP-Ohio. OCC believes that reasonable grounds for
complaint were intended to be developed through the
evidentiary hearing,

OCC further argues that the Commission did not properly
determine, upon initiationt of this proceeding, that AEP-
Ohio’s capicity charge may be unjust and unreasonable.
Accordingly, OCC believes that the Commission lacked

' jurisdiction to modify AEP-Ohio’s capacity charge. Finally,.

OCC asserts that the Commission failed to find that RPM-

based capacity pricing is unjust and unreasonable, as

required before a rate change is implemented, pursuant ¢
Section 4905.26, Revised Code.

In1 its memorandum contra, AEP-Ohio responds that OCC’s
application for rehearing mierely raises arguments that
have already been considered and rejected by the
Commission. ~ AEP-Chio adds that the Commission.
properly clarified in the December Capacity Enfry on
Rehearing that there were reasonable grounds for
complaint under Section 490526, Revised Code, in this.
proceeding,

In the December Capacity Entry on Rehearing, the
Comunission denied, in their entirety, the applications for
rehearing of the. October Capacity Fntry on Rehearing that
were filed by OCC, IEU-Ohio, and FES (December Capacity
Entry on Rehearing at 11-12). Section 4903.10, Revised
Code, does not allow parties to repeat, in a second
application for rehearing, arguments that have already
been corisidered and rejected by the Cormmission. Irr the
Matter of the. Apphcai:orzs of The East Ohi¢ Gas Company d.ba.
Dominion East Ohio and Columbin Gas of Ohio Im:. Jor
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Adjustment of iheir Interim Emergéncy and Tempamry
Pérceniage of Income Payment Plai Ridérs, Case No. 05-1421-
GA-PIP, et al,, Second Entry on Rehearing (May 3,-2006), at
4. The December Capacity Enfry on Rehearing denied
rehearing on all assignments of error and modified no
substantive aspect of the October Capacity Entry on
Rehearing, and OCC is not entitled to another atterhpt at
rehearing. Accordingly, the application for rehearing filed
by OCC on January 11, 2013, should be denied as
ptocedurally improper. ,

Tt is, therefore,

ORDERED, That the application for rehéaring; filed by OCC on January 11,
2013, be denied. Ttis, further,

ORDERED, That a copy of this entry on rehearing be sérved upon all parties of
record in this case: '

THE PUBIIC UTILITIES COMMISSION OF OHIQ

Z@khler, Chairman

SteVen D. Lesseér - ‘ Andre T. Porter

/ LW

SiP/sc
Entered in the Journal

Lo e P Hend

Barcy F. Mcleal
Secruiny
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