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In this case where just one of the utility’s mamgpgosals would cost customers more
than $600 million, the Office of the Ohio Consum&sunsel (“OCC”) must seek enforcement
of discovery law and rules to obtain the informaticeeded for presenting the consumer
perspective on the issues. OCC, on behalf ofgkiglential utility consumers of the Dayton
Power & Light Company (“DP&L” or “Company”), movéshe Public Utilities Commission of

Ohio ("PUCO” or “Commission”), the legal directahe deputy legal director, or an attorney

2 See Ohio Adm. Code 4901-1-12 and 4901-1-23.



examiner for an order compelling the Company ttyfahd specifically respond to OCC
Requests for Production of Documents (RPD) 89 whiditached hereto as OCC Exhibits 1
and 2.

As demonstrated in the attached Memorandum in StdpB&L objected to this
discovery based on a litany of objections, inclgdiprivileged” and “work product.” The
privilege DP&L is asserting is the work product ttowe. With respect to RPD 89, DP&L has
withheld all unnamed, responsive documents on tbengl that the communications are work
product and reveal DP&L’s expectations as to tisalts of this case.

Yet DP&L failed to identify the responsive docungrdand did not explain exactly how
the documents fall within the work product doctrin®P&L has never identified on a
document-by-document basis the justification fer afleged “privilege.” OCC requested a
privilege log to enable it to determine the valjidif the work product claim, and to enable an in
camera inspection of the documents at the upcodangary 30, 2013 discovery conference.
Nonetheless, DP&L has not produced a privilege thag,provided any further information to
back up its work product claim.

With the upcoming discovery conference set for aan30, 2013, and Attorney
Examiner Price’s indicated preference that discpweatters be addressed by written motion,
OCC files this Motion to Compel, with the reasoonporting this motion set forth in the
attached Memorandum in Support. OCC’s Motion tmgel should be granted, for the reasons
set forth below. If the Attorney Examiner does aotright grant this motion, the Attorney
Examiner should conduct an in camera inspectidghetiocuments subject to this motion to

compel at the January 30, 2013 discovery conference
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MEMORANDUM IN SUPPORT

l. INTRODUCTION

OCC has sought (several times) to obtain docunteatDP&L provided to the
three credit rating agencies during 2012 and 2@[8ed to its creditworthiness, it future
business conditions, and its ability to repay iesemand capitdl. DP&L did not produce
any documents, but instead relies upon a litanmptaf objections and upon an
unsubstantiated claim of work product as a reasamt respond. At the same time

DP&L has not produced a discovery log, nor ideatifresponsive documents that are

* See OCC RFP 89, which is a reiteration of an eartiquest, OCC RFP 41.
® See DP&L response to OGRPD 89. (Exhibit 1, 2).
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being withheld. Additionally, while DP&L claims &h RPD 89 is “unduly burdensome”
to respond to, it does not explain what efforts lddae necessary to respond. DP&L also
maintains objections that the information souglipreprietary” even though OCC and
DP&L have executed a protective agreement settirty faigreed upon terms to treat
proprietary information and protect it from disalos. Further DP&L objects to the
information sought on grounds of relevance. BIR&D's own witness, Mr. Chambers,
devotes 59 pages and countless exhibits to deffimagcial integrity in the context of

the company’s overall creditworthiness, as meashyettedit rating agencies. It is the
very same “financial integrity” that customers beng asked to ensure through the
payment of a $687 million SSR charge.

The Company’s “responses” are evasive, incompéete,insufficient. Such
responses are contrary to the Commission’s ful€ke Attorney Examiner should
overrule the objections to the discovery, and oRIe&L to immediately provide
complete responses to OCC’s RPD 89. In the dhanthe Attorney Examiner does not
grant this motion outright, it should conduct arcamera inspection of the documents

being withheld, to test the applicability of ther@many’s work product claim.

Il STANDARD OF REVIEW

According to the Commission, “the policy of discoyés to allow the parties to
prepare cases and to encourage them to prepaceitiny without taking undue

advantage of the other side’s industry or effoftsThe Commission’s rules on discovery

® Ohio Adm. Code 4901-1-19 requires that interrodaso‘shall be answered separately and fully” in
writing and under oath. See also Ohio Civil RBBe(A)(3).

’ In the Matter of the Investigation into the Perrydiear Power PlantCase No. 85-521-EL-COlI, Entry at
23 (Mar.17, 1987).



“do not create an additional field of combat toagyetrials or to appropriate the
Commission’s time and resources; they are designednfine discovery procedures to
counsel and to expedite the administration of the@ission proceeding$." These rules
are intended to assure full and reasonable disgpeensistent with the statutory
discovery rights of parties under R.C. 4903.082.

Specifically, R.C. 4903.082 states that the OCC“faqtl parties and intervenors
shall be granted ample rights of discovery.” Thanethe OCC, a party and intervenor,
is entitled to timely and complete responses tdigsovery inquiries. Additionally, R.C.
4903.082 directs the Commission to ensure thatgsaaite allowed “full and reasonable
discovery” under its rules.

Accordingly, the Commission has adopted Ohio Adiod€4901-1-16(B) that
provides:

any party to a commission proceeding may obtaiocodisry of any

matter, not privileged, which is relevant to théjsat matter of the

proceeding. Itis not a ground for objection thet information

sought would be inadmissible at the hearing, ifitfiermation

sought appears reasonably calculated to lead tishevery of

admissible evidence.
The PUCOQO'’s discovery rule is similar to Ohio Civ2R (B)(1), which governs the scope
of discovery in civil cases. Civ. R. 26(B) has bbéberally construed to allow for broad

discovery of any unprivileged matter relevant te slubject matter of the pending

proceeding.

81d., citingPenn Central Transportation Co. v. Armco Steel C¢€pP. 1971), 27 Ohio Misc. 76.

° Ohio Consumers’ Counsel v. Pub. Util. Con{&006), 111 Ohio St.3d 300, 83, citingMoskovitz v.
Mt. Sinai Med. Ctr(1994), 69 Ohio St.3d 638, 661 aDisciplinary Counsel v. O’Neil{1996), 75 Ohio St.
3d 1479.



This scope of discovery is applicable to writtequests for production of
documents. Written requests may seek to inspettapy any designated documents
which are in the possession, custody, or contral pérty, under Ohio Adm. Code 4901-
1-20. Requests for production may also requesirty po produce for inspection and
copying any tangible things which are in the pos®es custody or control of a party.
And requests for production may seek to permityefiatr the purposes of inspecting the
property or any designated object or operationeiier Each request must be responded
to and shall state that inspection or related digts/will be permitted as requested unless
the request is objected to. In such a case tls®ndar the objection must be stated.

In Ohio Adm. Code 4901-1-23, the PUCO providedgtacedure for parties to
obtain the enforcement of these discovery rightaranteed by law and rule. Ohio Adm.
Code 4901-1-23(A) and (B) provide for the PUCOampel a party to answer discovery
when the party has failed to do so, including wheswers are evasive or incomplete.
Ohio Adm. Code Rule 23(C) details the technicalinegnents for a motion to compel,
all of which are met in this OCC pleading.

The motion to compel is to be accompanied by a mnenttum in support setting
forth the basis of the motion and authorities teligon; a brief explanation of how the
information sought is relevant; and responses jeatibns raised by the party from
whom the discovery is sougtft. Copies of the discovery requests and the resparse
to be attached: Finally, Rule 4901-1-23, subsection (C) also meggithe party seeking
discovery to file an affidavit explaining how itdaxhausted all other reasonable means

of resolving the differences with the party fromamithe discovery is sought.

19 See Ohio Adm. Code 4901-1-23(C)(1).
1 Ohio Adm. Code 4901-1-23(C)(2).



The OCC has detailed in the attached affidavitsstant with Rule 4901-1-
23(C)(3), the efforts which it undertook to resotliferences between it and the
Company. At this point it is clear that there tsresolution. OCC seeks responses to
RPD 89 and is unable to obtain the response witth@u€ommission compelling such a

result.

.  ARGUMENT

A. Documents That DP&L Provided To The Credit Ratng
Agencies In 2012 And 2013 Are Reasonably Calculatdah
Lead To The Discovery Of Admissible Evidence.

RPD 89seeks documents that DP&L provided or that wergideal on behalf of
DP&L to the three credit rating agencies during2@hd 2013 pertaining to three
categories: (@) the utility’s creditworthiness) (e utility’s future business conditions;
and (c) the utility’s ability to repay interest acabpital™*

The creditworthiness of a company, including atytils assessed by independent
credit rating agencies. These credit rating agenassign a credit rating as an indication
of a company’s overall creditworthiness. This dreating then becomes information
available to investors, who factor such ratings thieir investment decisions.

DP&L Witness Chambers testifies that credit ratiagsimportant and crucial to
maintaining the financial integrity of DP&L. IndéeMr. Chambers opines that one way

of defining “financial integrity” is to relate ibta company’s overall creditworthiness—

with the creditworthiness being measured by credihg agencie$® It is the same

12 See Exhibit 1, 2.
13 Second Revised Testimony of DP&L Witness Chambegs



“financial integrity” that DP&L is asking customets pay $687 million for through the
SSR.

Mr. Chambers testifies that if the Company’s pragabSSR is not approved,
DP&L’s financial integrity will not be maintainechd DP&L would “probably” lose its
investment grade credit rating from all the ratggencies: This in turn will cause
DP&L’s cost of capital to increase and accessafmtal may be restricted® According
to Mr. Chambers, these effects would harm both DR&d its customers through higher
costs and diminished quality of servi€eThus, DP&L’s justification for customers
paying $687 million, is attributable, in part, ttee need for DP&L to maintain an
investment grade credit rating.

As Mr. Chambers testified, the debt rating prodsssredit agencies “involves a
great deal of interaction between the rated e(ttity debt issuer) and the rating
agency.”” Mr. Chambers testifies to DP&L’s current longrtecredit rating and
discusses recent actions in November 2012 by raéthgencies that have changed
DP&L’s ratings in some respett. Yet, at the same time, DP&L seeks to preclude OCC
from discovering information DP&L provided to thoggencies that were the basis of
DP&L’s current long-term credit rating as well && tNovember 2012 ratings changes.

DP&L objects to the discovery on grounds of refeagabut, as explained above,
the discovery is appropriate as it is reasonaliyutated to lead to the discovery of

admissible evidence. It is directed to exploring justification for the $687 million SSR

41d. at 4.
%1d. at 1.
9d. at 8.
71d. at 14.

18 See Second Revised Testimony of Witness Chambéts a



charge. And it is directed specifically to Mr. @higers’ testimony where he discusses
the current debt ratings of DP&L and the recennhges to the debt ratings. Mr.
Chambers testifies that such ratings are develogtbica great deal of interaction
between the debt issuer and the rating agency.Chimbers most likely considered, if
not relied upon, the information OCC is seekingdi®ry of. That discovery--
documents pertaining to interaction between thditrating agencies and the
Company—is reasonably calculated to lead to theodlery of admissible evidence.
OCC is seeking to obtain documents that constitntierlying facts or data pertaining to
Mr. Chamber’s expert opinion. The Company’s olget to this discovery on grounds
of relevance should be overruled.

B. The Company’s Numerous Objections Should Be @vruled.

1. The Company’s objections to discovery of infor@tion
based on work product must fail because the Company
has failed to establish that the work product doctine
applies.

While DP&L relies upon “privilege and work prodiidoctrine to shield it from
answering discovery, it fails to meet the burdemcWlit uniquely bears: to establish that
a privilege exists. It is uncontroverted that theeden of establishing the applicability of
privilege rest upon the party asserting the prijel’

DP&L advised that the “privilege” it claimed is nattorney-client privilege, but
the work product doctrin®. DP&L claims that all of the information providéul the

credit rating agencies over the past two yearsoikwroduct because the information

conveyed pertains to DP&L’s expectations as tadselts of this case.

Y Herbert v. Landp441 U.S. 153, 175, 99 S.Ct. 1635, 1648e Allen 106 F.3d 582, 600 {4Cir. 1997),
cert. denied, 522 U.S. 1047 (1998).

20 gee Attachment 3.



But a blanket assertion of privilegas insufficient to meet the burden of
establishing that the work product doctrine appli28&L needs to provide information
to enable OCC and the PUCO to determine whethewtk product doctrine applies,
and if it is applicable, whether it has been wafed there is an exception to the
doctrine?®

The Ohio Rules of Civil Procedure are instructinehis regard, and the PUCO
may apply those rules as appropriate, under itacbdiscretion in the conduct of its
hearing$* Under Ohio Civ. R. 26(B)(6)(a) “[w]hen informati subject to discovery is
withheld on a claim that it is privileged or is gedt to protection as trial preparation
materials, the claim shall be made expressly aatl b supported by a description of
the nature of the documents, communications, agthnot produced that is sufficient to
enable the demanding party to contest that claim.”

A party wishing to protect a document from disclesunder the work product
doctrine has the burden of proving that the mateshould not be discoveralffe.The

burden is fulfilled only if the party can show hetmaterial is a document, electronically

2 Hitachi Medical Systems America, Inc. v. Brar2610 U.S. District, Lexis 1597 at 7 (N.D. Ohi&gept.
24, 2010).

22 5eeU.S. v. NoblesA22 U.S. 225, 239 (1975) (holding that work pratdorotection could be waived with
regard to matters raised in testimony).

% See Ohio R. Civ. P. 26(B)(5)(d)(ii), (iii). Und2012 amendments to Ohio R. Civ. P. 26(B) (and falder
rules of civil procedure) there are exceptionshdttorney work product doctrine that permit disrg of
work product where a testifying expert considerseties onfacts, data, and assumptions that the party’s
attorney provided.

% Greater Cleveland Welfare Rights Organization, ketcal., v. Public Utilities Commission of Ohioagt,
2 Ohio St.3d 62 at 68 (1983)jitation omitted. See also R.C. 4903.22 and 4R)1.

% peyko v. Frederick1986), 25 Ohio St.3d 164, 166.



stored information or tangible thing; 2) prepanedwnticipation of litigation and 3)
prepared by a party or its representatfve.

Upon a showing of all of these requirements, thelé shifts to the opposing
party to show “good cause” for obtaining such doents?’ But here, even though work
product is claimed, the Company has failed to ifespecifically what tangible
information exists, and how it meets the definitadrwork product. So the burden has
not shifted to OCC®

A proper claim of privilege, whether attorneyetit or trial preparation/work
product doctrine, requires a specific designatioth @escription of documents within its
scope as well as precise and certain reasonsdeepiing their confidentiality. Unless
the description is precise there is no basis orchvto weigh the applicability of the claim
of privilege. Hence, if a party is resisting desire based on privilege, it must show

sufficient facts as to bring the identified anddésed discovery within the “narrow

%6 See Ohio Civ. R. 26(B)(3).
2 d.

28 Moreover, even if DP&L had initially met its bumlef establishing the work product doctrine applies
specific information OCC has requested, the inqdogs not end. If a party can show good cause—a
demonstrated “need for the materials -i.e., a shgwhat the materials or the information they eimtare
relevant and otherwise unavailable”--discoveryhaf tequested materials may be granted. Here ithere
good cause because the information requesteceigarg and otherwise unavailable. Under Ohio Civil
Rules of Evidence, Rule 403, relevant evidencefsdd as evidence having any tendency to make the
existence of any fact that is of consequence tal#termination of the action more probable or less
probable than it would be without the evidence e Tdcts of consequence to this proceeding include
determining the appropriate amount, if any, to &taldished to ensure the financial integrity of iiéty.
The information that OCC seeks goes to the infoionahat the Company provided to the credit rating
agencies. This information will test the Comparglamed need for a $687 million SSR. It is releva
under the test set forth in Rule 403. Good caasebe shown.



confines” of the privilegé? And it must show that it has not waived the peige and

that there are no exceptions to the privilege. DP&wever, failed to do either. All it
has done is claim that all documents provided édlitrating agencies from 2011 forward
are work product® To date, it has not produced a discovery log.

By failing to produce a privilege log in a timelyamner, the Company has failed
to demonstrate that the work product/trial prepanatdioctrine applies to some unnamed
and unidentified documents. As the Commissionreesgnized, the purpose of a
privilege log is to assist the parties contesthmgrivilege claim as well as the attorney
examiner in evaluating the merits of the priviledgm to understand both the
parameters of the claim and its legal sufficieficyBecause DP&L has not produced a
privilege log, and has not otherwise provided audeent-by-document description of the
information responsive to discovery, OCC (and teen@ission) have been precluded
from determining whether the work product doctramplies. Nor can the OCC (or the
Commission) determine whether the work productiteethas been waived or some
exception to the doctrine applies.

Apart from the general statements that all commatigaos that are responsive to
OCC'’s discovery are privileged, the Company fategdhow how the work product

document applies to any particular document. @nkhsis, the Commission should

2 The lawyer-client privilege is inconsistent witietcommon law rule of evidence that any witnesh wit
knowledge of the facts at issue may be calledgtifyeabout what he knows. This is because thélpge
“impedes full and free discovery of the truth” aadin derogation of the public’s ‘right to everyam's
evidence.” The privilege is not favored by tleeléral courts and should be “strictly confined wittihe
narrowest possible limits consistent with the logfiits principle.” Bender's Forms of Discoveryehtise
Sec. 5.02[2][b] (citations omitted).

30 occ inquired as to whether all such documents tedeo the attorney’s assessment of the resfilts o
the case. See Exhibit 4. DP&L’s Attorney did regpond to OCC'’s inquiry in this regard.

31 Seeln the Matter of the Application of Ohio Edisonm@pany, The Cleveland Electric llluminating
Company, and The Toledo Edison Company for ApprafvalNew Rider and Revision of an Existing
Rider, Case No. 10-176-EL-ATA, Entry at 119 (Jan. 27,120

10



compel answers to the discovery, finding that doetdoes not apply. This would be
appropriate because the Company has failed tolestabat the responsive documents
fall under the work product doctrine.

Such a ruling would be in keeping with Attorney Exaer Price’s ruling in the
FirstEnergy all electric casé. There parties were ordered to produce responsive
documents because they failed to establish, orcandent by document basis, that an
attorney-client privilege or trial preparation plage applies. Attorney Examiner Price’s
ruling was subsequently confirmed by the Commissiben it denied an interlocutory
appeal that was taken of Examiner Price’s rufihg.

Moreover, at the heart of this request is an attemgiscover facts or data that
Mr. Chambers considered or relied upon in formirggdpinions expressed in testimony.
Disclosure of the information requested will per@i€C to effectively cross-examine
Mr. Chambers on all bases for opinions expredsetliding information that might have
been provided to him by his attorney. There isukicient reason that an
unsubstantiated claim of work product should beeptad to shield facts, data, and
assumptions that underlie Mr. Chambers testimowsn & these were provided by
DP&L’s attorneys. This is especially true when thets, data, and assumptions were
provided to a third party—a credit rating agendy.Mr. Chambers considered facts, or
data that was supplied by DP&L’s attorney(s), DP€Hould produce such facts or data
when asked. If Mr. Chambers relied upon assumgtwavided by DP&L’s attorney(s),

then DP&L should produce such assumptions.

%21d., Tr. 112 (Jan. 7, 2011).

% 1n the Matter of the Application of Ohio Edisonr@pany, The Cleveland Electric llluminating
Company, and The Toledo Edison Company for ApprafvalNew Rider and Revision of an Existing
Rider, Case No. 10-176-EL-ATA, Entry at 121 (Jan. 27,120

11



2. The Company’s objections based on undue burden
should be overruled because the Company has fail¢o
establish undue burden and should have moved for
protection if the discovery was truly burdensome.

DP&L claimed there was an undue burden to respoi@CC RPD 89. In a case
where DP&L has burdened the parties with threadgiin succession and where DP&L
would burden Ohio customers with paying for propesataling hundreds of millions of
dollars, DP&L should be extremely limited in whawiould describe to this Commission
its burden in answering questions. UnfortunatBly&L has not been so circumspect in
its efforts to avoid sharing meaningful informatiaout its case.

DP&L has failed to explain how responding to OCCERE® would be unduly
burdensome. Federal case Yahas held that, when a party objects to an intetary
based on oppressiveness or undue burden, thatmpastyshow specifically how, despite
the broad and liberal construction afforded discpveles, each interrogatory is overly
broad, burdensome, or oppressiven objecting, the party must submit affidavits or
offer evidence revealing the nature of the burffeeneral objections without specific
support may result in waiver of the objection.

Here, the utility has failed to specifically shoavthe request for production is

unduly burdensome. Because the burden falls upmparty resisting discovery to

34 Although federal case law is not binding upon®#CO with regard to interpreting the Ohio Civil Bsll
of Practice (upon which the PUCO discovery rulestased), it is instructive where, as here, Ohids is
similar to the federal rules. Ohio Admin. Code #9024 allows a protective order to limit discovény
protect against “undue burden and expense.” C(R)2@milarly allows a protective order to limit
discovery to protect against “undue burden and es@é Cf.In the Matter of the Investigation into Perry
Nuclear Power StatignCase No. 85-521-EL-COl, Entry at 14-15 (Mar. 1987), where the Commission
opined that a motion for protective order on disagunust be “specific and detailed as to the reasdry
providing the responses to matters...will be undulsdensome.”

% Trabon Engineering Corp. v. Eaton Manufacturing.(9.D. Ohio 1964), 37 F.R.D. 51, 54.
3% Roesberg v. Johns-Manvil{B.Pa 1980), 85 F.R.D. 292, 297.
371d., citingIn re Folding Carton Anti-Trust Litigatio(N.D. Ill. 1978), 83 F.R.D. 251, 264.

12



clarify and explain its objections and to providggort® and DP&L has failed to do so,
the Commission should overrule this objection.

Moreover, if the discovery requests were truly lumsbme, DP&L has a remedy.
Where a party finds that compliance with a discgveguest would be burdensome or
costly, the party may seek a protective order u@teo Admin. Code 4901-1-24(B).
Such a filing requires the party to present speeifid detailed reasons why providing a
response to matters will be unduly burdensémBP&L did not seek a protective order.

Additionally, courts have recognized that it is aotalid objection that
compilation of data through discovery will necestgtlarge expenditures of time and
money. Adelman v. Nordberg Manufacturing Qd947 DC Wis), 6 F.R.D. 38Burns v.
Imagine Films Entertainmeif1996, WD NY), 164 F.R.D. 589. Rather, parties are
expected to bear expenses incident to litigatiofe Music, Inc. v. Broadcast Music, Inc.
(1996, SD NY), 41 F.R.D. 16.

DP&L should expect that detailed discovery will‘ecident” to seeking
hundreds of millions of dollars from Ohio customekere the Company is requesting
the authority to collect $687 million from custorador one charge in the ESP plan—the
SSR rider. DP&L bears the burden of proving itEBovisions, including the SSR, are
permitted under R.C. 4928.143(B)(2), and that t8€ s more favorable in the aggregate

than the MR Additionally, it must prove that the provisionfstbe ESP are consistent

38 Gulf Oil Corp. v. SchlesingdE.D.Pa. 1979), 465 F.Supp. 913, 916-917.

3 See, e.gln the Matter of the Investigation into Perry Nuaidower StationCase No. 85-521-EL-COl,
Entry at 16 (Mar. 17, 1987).

‘0 See R.C. 4928.143(C)(1).
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with state policy enunciated in R.C. 4928'02Given the magnitude of its requested
increase, DP&L should expect vigorous discoverlggaonducted. Ample rights of
discovery are afforded parties in Commission prdiess, by la? and by rulé® and
precedent! The Company’s objection should be overruled.

3. DP&L’s objections that the request seeks “propetary”

documents and is vague or undefined should be
overruled.

DP&L also objects on grounds that the informagonght is “proprietary” and
“vague or undefined.” OCC will address these $nia

If the information is objectionable because itpsdprietary” then it may be
treated as protected information under the cuipestective agreement that OCC and
DP&L executed” That protective agreement provides specific sadeds to ensure that
alleged proprietary information is not disclosedtiod parties. This objection should
be overruled.

DP&L’s objection that OCC's request is vague orefirted is hard to
understand. OCC requested discrete materialsviérat provided to the credit rating
agencies. If there is an issue about the mearditigederms “creditworthiness” “future
business conditions” or “ability to repay interastd principal” OCC would be willing to
accept a broader base of documents that covels@liments provided by DP&L or on

its behalf to the credit rating agencies. Moreptleese terms should be familiar to

“1 Elyria Foundry Co. v. Pub Util. Comrt2007),114 Ohio St.3d 305
*?R.C. 4903.082.

“3 Ohio Admin. Code 4901 -1-16 (scope of discovenyide—reasonably calculated to lead to the
discovery of admissible evidence).

* See, e.g.Ohio Consumers’ Counsel v. Pub. Util. Cort2806), 111 Ohio St.3d 300, 320.
5 See Exhibit 3.
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DP&L as they come from the testimony of their owitness, Mr. Chambers. DP&L'’s
objection should be overruled.

C. OCC Undertook Reasonable Efforts To Resolve Thiscovery
Dispute.

As detailed in the attached affidavit OCC took oewble efforts to resolve the
discovery disputé® Once OCC received the responses and objectid®€, O
communicated to Company Counsel its concerns. Oi€ed legal authority to back up
its view of the Company’s responsibilities under thscovery provisions of the Ohio
Admin. Code. OCC offered to further discuss g®ies with Company Counsel.
Reasonable efforts to resolve this discovery despudgre undertaken. Those efforts

failed, necessitating this motion to compel.

IV.  CONCLUSION

When utilities file applications (and DP&L has bgw essentially filed three in
one case) for massive collections of money fronr thestomers, they should expect
under law, rule, and reason that there will bedhgh discovery. The PUCO allows for
that discovery, pursuant to R.C. 4903.082 and @lim. Code 4901-1-16 and other
authority.

Ohio Adm. Code 4901-1-16(B) provides the recipigndiscovery the
opportunity to prove that the discovery in questioh not lead to the discovery of
admissible evidence. DP&L did not supply that prador has the Company provided
anything but conclusory statements as to the “nirtdeat will be imposed upon it to

answer this one request for production. And then@any relies upon a blanket claim of

46 See also Attachments 1-4.
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work product to shield it from discovery, withoutiking a document by document
showing. Such a claim is inconsistent with PUC@&cfice?’

It is appropriate and fitting that the PUCO, cotesis with its rules and the
statutes discussed herein, grant OCC’s Motion tm@d. Granting OCC’s motion to
compel will further the interests of consumers éguiring information to be produced by
DP&L that will enable OCC to further evaluate then@pany’s claims for a $687 million
charge.

Respectfully submitted,
BRUCE J. WESTON

OHIO CONSUMERS’ COUNSEL

/s/ Maureen R. Grady

Melissa R. Yost, Counsel of Record
Maureen R. Grady

Tad Bergef®

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone: (614) 466-1291 - Yost
Telephone: (614) 466-9567 - Grady
Telephone: (614) 466-1292 - Berger
yost@occ.state.oh.us
grady@occ.state.oh.us
berger@occ.state.oh.us

" Seeln the Matter of the Application of Ohio Edison Quany, The Cleveland Electric llluminating
Company, and The Toledo Edison Company for AppmivalNew Rider and Revision of an Existing
Rider, Case No. 10-176-EL-ATA, Entry at 121 (Jan. 27, DQCommission found that attorney-client
privilege or work product must be shown to applyé#sticular documents, and that general statements
claiming that all communications between certatividuals are privileged fails to establish prigée)

B M. Berger is representing OCC in PUCO Case No42&@-EL-SSO.
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the Motion to CaghResponses to Discovery by

the Office of the Ohio Consumers’ Counsel was mtegtito the persons listed below

electronically this 29th day of January 2013.

/s/ Maureen R. Grady
Maureen R. Grady
Assistant Consumers’ Counsel

SERVICE LIST

Thomas.mcnamee@puc.state.oh.us
Devin.parram@puc.state.oh.us
Judi.sobecki@dplinc.com
sam@mwncmh.com
fdarr@mwncmh.com
mpritchard@mwncmh.com
joliker@mwncmh.com
Amy.spiller@duke-energy.com
Jeanne.kingery@duke-energy.com
BMcMahon@emh-law.com
Elizabeth.watts@duke-energy.com
Rocco.DAscenzo@duke-energy.com
dboehm@BKLIlawfirm.com
mkurtz@BKLIawfirm.com
jkyler@BKLIawfirm.com
myurick@taftlaw.com
zkravitz@taftlaw.com
whitt@whitt-sturtevant.com
campbell@whitt-sturtevant.com
mhpetricoff@vorys.com
smhoward@vorys.com
ssherman@kdlegal.com
jhague@kdlegal.com
Stephanie.Chmiel@ThompsonHine.com

cfaruki@ficlaw.com
isharkey@ficlaw.com

mwarnock@bricker.com
tsiwvo@bricker.com

tony long@ham.honda.com
asim_haque@ham.honda.com
haydenm@firstenergycorp.com
ilang@calfee.com

Imcbride@calfee.com
talexander@calfee.com
jejadwin@aep.com

gpoulos@enernoc.com
ricks@ohanet.org
cmooney2@columbus.rr.com
tobrien@bricker.com
vparisi@igsenergy.com
mswhite@igsenergy.com
Christopher.miller@icemiller.com
Gregory.dunn@icemiller.com
trent@theoec.org
cathy@theoec.org
joseph.clark@directenergy.com

dakutik@jonesday.com
aehaedt@jonesday.com

Philip.Sineneng@ ThompsonHine.com
Michael.Dillard@ThompsonHine.com
matt@matthewcoxlaw.com
Bojko@carpenterlipps.com
Sechler@carpenterlipps.com
bill.wells@wpafb.af.mil
chris.thompson.2@tyndall.af.mil
gmeyer@consultbai.com

ejacobs@ablelaw.org

mjsatterwhite @aep.com

stnourse@aep.com

ssolberg@eimerstahl.com

stephen.bennett@exeloncorp.com

Cynthia.Brady@Constellation.com

mchristensen@columbuslaw.org
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AES:

Bryce.mckenney@puc.state.oh.us

greqory.price@puc.state.oh.us
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-426-EL-SSO
Approval of its Market Rate Offer. )

In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-427-EL-ATA

Approval of Revised Tariffs. )
In the Matter of the Application of The )
Dayton Power and Light Company for ) Case No. 12-428-EL-AAM
Approval of Certain Accounting )
Authority. )

In the Matter of the Application of The ) Case No. 12-429-EL-WVR
Dayton Power and Light Company for )
Waiver of Certain Commission Rules. )

In the Matter of the Application of The ) Case No. 12-672-EL-RDR
Dayton Power and Light Company to )
Establish Tariff Riders.

AFFIDAVIT OF MAUREEN R. GRADY

I, Maureen R. Grady, attorney for the Office of the Ohio Consumers’ Counsel
(“OCC”) in the above captioned case, being first duly sworn, depose and state that the
following efforts have been made to resolve the differences with Dayton Power & Light
Company (“DP&L” or “Company”) as to the motion to compel responses to OCC
Request for Production of Documents 89:

1. OCC submitted its twenty third set of discovery to DP&L on January 4,
2013. This discovery was served by electronic message as well as first class mail,

postage prepaid, consistent with Ohio Adm. Code 4901:1-1-05(C)(4).



2. On January 4, 2013 DP&L served its Objections and Responses to OCC’s
Twenty Third Set of discovery by electronic message. In its responses to OCC RFP 89
(a)-(c), it objected on numerous grounds, but indicated that “Subject to all general
objections, DP&L states that it will supplement this response.” (Exhibit 1).

3. On January 16, 2013, DP&L served its Supplemental Objections and
Responses to OCC’s Twenty Third Set of discovery by electronic message. With respect
to RPD 89, there was no “supplementation” supplied. (Exhibit 2). Rather, the only
difference between the January 14 response and the January 16 response was that the
sentence “Subject to all general objections, DP&L states that it will supplement this
response” was gone.

4, On January 22, 2013, OCC by e-mail notified the Company that there
were discovery issues that OCC wanted to discuss with Company Counsel. (Attachment
1). OCC identified RPD 41, which was similar in many respects to OCC RPD 89. OCC
explained how the information being sought was relevant and sought clarification from
the Company as to its remaining objections.

5. The following day, January 23, 2013, OCC sent a second —mail to the
Company Counsel asking that OCC RPD 89, be the subject of discussion instead of RPD
41, since RPD 89 was more targeted. (Attachment 2).

6. That day Company Counsel indicated that he had withheld
communications with credit rating agencies on the ground that all of the communications
are work product. (Attachment 3). Counsel also claimed that work product protections

are not waived by sharing the work product with third parties.



7. In response OCC Counsel sent an e-mail indicating its concerns with
DP&L’s response, including that Counsel had not identified responsive documents.
(Attachment 4). OCC Counsel requested that DP&L prepare a privilege log for RPD 89,
prior to the discovery conference of January 30, 2013. OCC offered to further discuss the
issues, but informed Company Counsel that, per the Attorney Examiner’s preference, it
would file a motion to compel in the very near term if the issue could not be resolved
very shortly.

8. Having heard nothing further from Company Counsel, and having no
privilege log produced in response to OCC’s request, it appears that reasonable resolution
of this discovery dispute may not be achieved without Commission intervention. In light
of the scheduling of a discovery conference for January 30, 2012 to address pending

discovery issues, OCC files this motion to compel.

STATE OF OHIO )
) SS:
COUNTY OF FRANKLIN )

The undersigned, being of lawful age and duly sworn on oath, hereby certifies,
deposes and state the following:

I have caused to be prepared the attached written affidavit for OCC in the above
referenced docket. This affidavit is true and correct to the best of my knowledge,

information and belief.

/

Further affiant sayeth naught. / / / s

aufeen R. Grady, Affiant

=5

Subscribed and sworn to before me this 29th day of January, 2013. p
% Debra Jo Bingham, Notary Pyblic < . 7 U
= e Union County, State of Ohio Notary Public y
f &My Commission Expires June 13 20[;



Exhibit 1

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of : Case No. 12-426-EL-SSO
The Dayton Power and Light Company for :
Approval of Its Electric Security Plan

In the Matter of the Application of : Case No. 12-427-EL-ATA
The Dayton Power and Light Company for :
Approval of Revised Tariffs

In the Matter of the Application of : Case No. 12-428-EL-AAM
The Dayton Power and Light Company for :
Approval of Certain Accounting Authority

In the Matter of the Application of : Case No. 12-429-EL-WVR
The Dayton Power and Light Company for :
the Waiver of Certain Commission Rules

In the Matter of the Application of : Case No. 12-672-EL-RDR
The Dayton Power and Light Company
to Establish Tariff Riders

OBJECTIONS AND RESPONSES OF THE DAYTON POWER AND LIGHT
COMPANY TO THE OFFICE OF THE OHIO CONSUMERS' COUNSEL'S
INTERROGATORIES PROPOUNDED UPON THE DAYTON POWER AND LIGHT
COMPANY - TWENTY-THIRD SET (DATED JANUARY 4, 2013)

The Dayton Power and Light Company ("DP&L") objects and responds to The

Office of the Ohio Consumers' Counsel's ("OCC") Interrogatories, Twenty-Third Set as follows.

GENERAL OBJECTIONS

1. DP&L objects to and declines to respond to each and every discovery request to
the extent that it seeks information that is irrelevant and is not reasonably calculated to lead to

the discovery of admissible evidence. Ohio Admin. Code § 4901-1-16(B).



e

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

RPD-87. Please provide a copy of the Black study performed by Witness Strunk in Case
No. 05-276-EL-AIR and provide a copy of the workpapers that support the study.
RESPONSE: General Objections Nos. | (relevance), 2 (unduly burdensome), 3
(privileged and work product), and 4 (proprietary). Subject to all general objections, DP&L

states: Sec Mr. Strunk's filed testimony in that case.

RPD-88. Please provide a copy of all documents asked to be identified in OCC INT-403.
RESPONSE: General Objcctions Nos, 1 (relevance), 2 (unduly burdensomc), 3
(privileged and work product), 4 (proprietary), and 9 (vague or undefined). Subject to all general

objections, DP&L states that it does not possess responsive documents.

RPD-89. Plcase provide a copy of all documents provided by DP&L or on DP&L's behalf
(during 2012 and 2013) to the three credit rating agencics that relate to
a. The Company's creditworthiness
RESPONSE: General Objections Nos. | (relevance), 2 (unduly burdensome), 3
(privileged and work product), 4 (proprietary), and 9 (vague or undefined). Subject to all general

objections, DP&L states that it will supplcment this TCsponse.

b. The Company's future business conditions,
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RESPONSE: General Objections Nos. 1 (relevance), 2 (unduly burdensome), 3
(privileged and work product), 4 (proprietary), and 9 (vague or undefined). Subject to all general

objections, DP&L states that it will supplement this response.

c. The Company's ability to repay interest and principal.
RESPONSE: General Objections Nos. 1 (relevance), 2 (unduly burdensome), 3
(privileged and work product), and 4 (proprietary). Subject to all general objections, DP&L

states that it will supplement this response.
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Respectfully submitted,

8/ Judi L. Sobecki

Judi L. Sobecki (0067186)

THE DAYTON POWER AND
LIGHT COMPANY

1065 Woodman Drive

Dayton, OH 45432

Telephone: (937) 259-7171

Telecopier: (937) 259-7178

Email: judi.sobecki@dplinc.com

s/ Charles J. Faruki

Charles J. Faruki (001 0417)
(Counsel of Record)

Jeffrey S. Sharkey (0067892)

FARUKI IRELAND & COX P.L.L.

500 Courthouse Plaza, S.W.

10 North Ludlow Street

Dayton, OH 45402

Telephone: (937) 227-3705

Telecopier: (937) 227-3717

Email: cfaruki@ficlaw.com




CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Objections and Responses of The Dayton

Power and Light Company to the Office of the Ohio Consumers' Counsel's Interrogatories

Propounded Upon Dayton Power and Light Company, Twenty-Third Set (Dated January 4,

2013) has been scrved via electronic mail upon the following counscl of record, this 14th day of

January, 2013:

Samuel C. Randazzo, Esq.
Frank P. Darr, Esq.

Matthew R. Pritchard, Esq.
Joseph E. Oliker, Esq.
MCNEES WALLACE & NURICK LLC
21 East State Street, 17th Floor
Columbus, OH 43215-4228
sam@mwncmh.com
fdarr@mwncmh.com
mpritchard@mwncmh.com
joliker@mwnemh.com

Attorneys for Industrial Energy Users-Ohio

Philip B. Sineneng, Esq.
THOMPSON HINE LLP

41 South High Street, Suite 1700
Columbus, OH 43215
Philip.Sineneng@ThompsonHine.com

Amy B. Spiller, Esq.

Deputy General Counsel

Jeanne W. Kingery, Esq.

Associate General Counsel

DUKE ENERGY RETAIL SALES, LLC and
DUKE ENERGY COMMERCIAL ASSET
MANAGEMENT, INC.

139 East Fourth Street

1303-Main

Cincinnati, OH 45202
Amy.Spiller@duke-energy.com

Jeanne Kingery@duke-energy.com

Attomeys for Duke Energy Retail Sales, LLC and

Duke Energy Commercial Asset Management, Inc.

Mark A. Hayden, Esq.

FIRSTENERGY SERVICE COMPANY
76 South Main Street

Akron, OH 44308
haydenm@firstenergycorp.com

James F. Lang, Esq.

Laura C. McBride, Esq.

N. Trevor Alexander, Esq.

CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center

800 Superior Avenue

Cleveland, OH 44114

jlang@calfee.com

Imcbride@calfee.com
talexander@calfee.com

David A. Kutik, Esq.
JONES DAY

North Point

901 Lakeside Avenue
Cleveland, OH 44114
dakutik@jonesday.com

Allison E. Haedt, Esq.

JONES DAY

325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215-2673
achaedt@jonesday.com

Attorneys for FirstEnergy Solutions Corp.




Exhibit 2

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of : Case No. 12-426-EL-SSO
The Dayton Power and Light Company for :
Approval of Its Electric Security Plan

In the Matter of the Application of : Case No. 12-427-EL-ATA
The Dayton Power and Light Company for :
Approval of Revised Tariffs

In the Matter of the Application of : Case No. 12-428-EL-AAM
The Dayton Power and Light Company for :
Approval of Certain Accounting Authority

In the Matter of the Application of : Case No. 12-429-EL-WVR
The Dayton Power and Light Company for :
the Waiver of Certain Commission Rules

In the Matter of the Application of : Case No. 12-672-EL-RDR
The Dayton Power and Light Company
to Establish Tariff Riders

SUPPLEMENTAL OBJECTIONS AND RESPONSES OF THE DAYTON POWER AND
LIGHT COMPANY TO THE OFFICE OF THE OHIO CONSUMERS' COUNSEL'S
INTERROGATORIES PROPOUNDED UPON THE DAYTON POWER AND LIGHT

COMPANY - TWENTY-THIRD SET (DATED JANUARY 4, 2013)

The Dayton Power and Light Company ("DP&L") objects and responds to The

Office of the Ohio Consumers' Counsel's ("OCC") Interrogatories, Twenty-Third Set as follows.

GENERAL OBJECTIONS

1. DP&L objects to and declines to respond to each and every discovery request to
the extent that it seeks information that is irrelevant and is not reasonably calculated to lead to

the discovery of admissible evidence. Ohio Admin. Code § 4901-1-16(B).



RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

RPD-87. Pleasc provide a copy of the Black study performed by Witness Strunk in Casc
No. 05-276-I1.-AIR and provide a copy of the workpapers that support the study.
RESPONSE: General Objections Nos. | (relevance), 2 (unduly burdensome), 3
(privileged and work product), and 4 (proprictary). Subjcct to all general objections, DP&I.

states: Sce Mr. Strunk's filed testimony in that casc.

RPD-88. Please provide a copy of all documents asked to be identified in OCC INT-403.
RESPONSE: General Objcctions Nos. | (relevance), 2 (unduly burdensome), 3
(privileged and work product), 4 (proprietary), and 9 (vague or undefined). Subject to all general

abjections, DP&L states that it does not possess responsive documents.

RPD-89. Pleasc provide a copy of all documents provided by DP&L or on DP&L's behalf
(during 2012 and 2013) to the three credit rating agencies that relate to
a. The Company's creditworthiness
RESPONSE: General Objections Nos. | (relevance), 2 (unduly burdensome), 3
(privileged and work product), 4 (proprietary), and 9 (vague or undefined). DP&I. further

objects because the documents that it possesses are protected by the work-product doctrine.

b. The Company's future business conditions,
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RESPONSE: General Objections Nos. | (relevancee). 2 (unduly burdensome), 3
(privileged and work product), 4 (proprictary). and 9 (vague or undelined). DP&I. further

objects heeause the documents that it possesses are protected by the work-product doctrine.

c. The Company's ability to repay interest and principal.
RESPONSE: General Objections Nos. 1 (relevancee), 2 (unduly burdensome), 3
(privileged and work product), and 4 (proprictary). DP&I. further objects because the

documents that it possesses are protected by the work-product docirine.



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Supplemental Objections and Responses of

The Dayton Power and Light Company to the Office of the Ohio Consumers' Counsel's

Interrogatories Propounded Upon Dayton Power and Light Company, Twenty-Third Set (Dated

January 4, 2013) has been served via electronic mail upon the following counsel of record, this

16th day of January, 2013:

Samuel C. Randazzo, Esq.
Frank P. Darr, Esq.

Matthew R. Pritchard, Esq.
Joseph E. Oliker, Esq.
MCNEES WALLACE & NURICK LLC
21 East State Street, 17th Floor
Columbus, OH 43215-4228
sam@mwncmh.com
fdarr@mwncmh.com
mpritchard@mwncmh.com
joliker@mwncmh.com

Attorneys for Industrial Energy Users-Ohio

Philip B. Sineneng, Esq.
THOMPSON HINE LLP

41 South High Street, Suite 1700
Columbus, OH 43215
Philip.Sineneng@ThompsonHine.com

Amy B, Spiller, Esq.

Deputy General Counsel

Jeanne W. Kingery, Esq.

Associate General Counsel

DUKE ENERGY RETAIL SALES, LLC and
DUKE ENERGY COMMERCIAL ASSET
MANAGEMENT, INC.

139 East Fourth Street

1303-Main

Cincinnati, OH 45202
Amy.Spiller@duke-energy.com

Jeanne Kingery@duke-energy.com

Attorneys for Duke Energy Retail Sales, LLC and
Duke Energy Commercial Asset Management, Inc.

Mark A. Hayden, Esq.

FIRSTENERGY SERVICE COMPANY
76 South Main Street

Akron, OH 44308
haydenm@firstenergycorp.com

James F. Lang, Esq.

Laura C. McBride, Esq.

N. Trevor Alexander, Esq.

CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center

800 Superior Avenue

Cleveland, OH 44114

jlang@calfee.com

Imcbride@calfee.com
talexander@calfee.com

David A. Kutik, Esq.
JONES DAY

North Point

901 Lakeside Avenue
Cleveland, OH 44114
dakutik@jonesday.com

Allison E. Haedt, Esq.

JONES DAY

325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215-2673
achaedt@jonesday.com

Attorneys for FirstEnergy Solutions Corp.



Exhibit 3

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of its Market Rate Offer.

Case No. 12-426-EL-SSO

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of Revised Tariffs.

Case No. 12-427-EL-ATA

In the Matter of the Application of The
Dayton Power and Light Company for

)

)

)

)

)

)

)

)

)

) Case No. 12-428-EL-AAM
Approval of Certain Accounting )

)

)

)

)

)

)

)

)

)

Authority.

In the Matter of the Application of The Case No. 12-429-EL-WVR

Dayton Power and Light Company for
Waiver of Certain Commission Rules.

In the Matter of the Application of The Case No. 12-672-EL-RDR

Dayton Power and Light Company to
Establish Tariff Riders.
PROTECTIVE AGREEMENT

This Protective Agreement (“Agrccment”) is entered into by and between The Dayton
Power and Light Company (“DP&L” or “Company”) and the Office of the Ohio Consumers’
Counsel (“OCC”) (collectively, “the Parties”). This Agreement is designed to facilitate and
expedite the exchange with OCC of all information in the discovery process in this proceeding,
as this “Proceeding” is defined herein. It rellects agreement between the Company and OCC as
to the manncr in which “Protected Matcrials,” as defined herein, are to be treated. This
Agreement is not intended to constitute any resolution of the merits concerning the
confidentiality of any of the Protected Materials.

1. The purpose of this Agreement is to permit prompt access to and review of such

Protected Materials in a controlled manner that will allow their use for the purposes of this



Proceeding while protecting such data from disclosure to non-participants, without a prior ruling
by an administrative agency of competent jurisdiction or court of competent jurisdiction
regarding whether the information deserves protection.

2. “Procceding” as used throughout this document means the above-captioned cascs,
including any appeals, remands and cases with which the above-captioned case(s) are
consolidated or related thereto.

3. “Protected Materials” means documents and information furnished subject to the
terms of this Agreement and so designated by the Company by conspicuously marking each
document or written response as confidential. Protected Materials do not include any
information or documents contained in the public files of any state or federal administrative
agency or court and do not include documents or information which at, or prior to,
commencement of this Proceeding, is or was otherwise in the public domain, or which enters
into the public domain.

4. Protected Materials provided in the context of this Proceeding will be provided to
QCC for usc by OCC in conjunction with this Proceeding. Nothing in this Agreement precludes
the use of any portion of the Protected Materials that becomes part of the public record or enters
into the public domain. Nothing in this Agreement precludes OCC from filing Protected
Materials under seal or otherwise using Protected Material in ways, such as in camera
proceedings, that do not disclose Protected Materials.

5. As used in this Agreement, the term “Authorized Representative” includes OCC’s
counsel of record in this Procceding and other attorneys, paralegals, economists, statisticians,
accountants, consultants, or other persons employed or retained by OCC and engaged in this

Procecding.



6. Access to Protected Materials is permitted to OCC’s Authorized Representatives
who are cither a signatory to this Agreement or who have executed a Non-Disclosure Certificate
in the form attachcd hereto as Exhibit A prior to any access. OCC must treat all Protected
Materials, copies thereof, information contained therein, and writings made therefrom as
proprietary and confidential, and will safeguard such Protected Materials, copies thereof,
information contained therein, and writings made therefrom so as to prevent voluntary disclosure
Lo any persons other than OCC’s Authorized Representatives.

7. If any OCC Authorized Representative ceases to be engaged in this Procecding,
access to any Protected Malerials by such person will be terminated immediately and such
person must promptly return Protected Materials in his or her possession to another Authorized
Representative of OCC and if there is no such Authorized Representative, such person must treat
such Protected Matcrials in thc manner set forth in Paragraph 17 hereof as if this Proceeding
herein had been concluded. Any person who has signed the foregoing Non-Disclosurc
Certificate will continue to be bound by the provisions of this Agreement even if no longer so
engaged.

8. In this proceeding, OCC may disclose Protected Materials or writings regarding
their contents to any individual or entity that is in possession of said Protected Materials or to
any individual or entity that is bound by a Protective Agreement or Order with respect to the
Protected Materials. OCC may also disclose Protected Materials to employees or persons
working for or representing the Public Utilities Commission of Ohio in connection with this
Procceding.

0. OCC may file Protected Materials under seal in this Proceeding whether or not
OCC seeks a ruling that the Protected Materials should be in the public domain. If OCC desires

to include, utilize, refer, or copy any Protected Materials in such a manner, other than in a



manner provided for herein, that might require disclosure of such material, then OCC must first
give notice (as provided in Paragraph 16) to the Company, specifically identifying cach of the
Protected Materials that could be disclosed in the public domain. The Company will have five
(5) business days after service ot OCC’s notice to file, with an administrative agency of
competent jurisdiction or court of competent jurisdiction, a motion and affidavits with respect to
each of the identified Protected Materials demonstrating the reasons for maintaining the
confidentiality of the Protected Materials. The aftidavits for the motion must set forth facts
dclincating that the documents or information designated as Protected Materials have been
maintained in a confidential manner and the precise nature and justification for the injury that
would result from the disclosure of such information. If the Company does not filc such a
motion within tive (5) business days of OCC’s service of the notice, then the Protected Materials
will be deemed non-confidential and not subject Lo this Agreement.

10.  The Parties agree to seek in camera proceedings by the administrative agency of
competent jurisdiction or court of competent jurisdiction for arguments or for the examination of
a witness that would disclose Protected Materials. Such in camera proceedings will be open
only to the Parties, their counsel, other OCC Authorized Representatives, and others authorized
by the administrative agency or court to be present; however, characterizations of the Protected
Materials that do not disclose the Protected Materials may be used in public.

11.  Any portion of the Protectcd Materials that the administrative agency of
competent jurisdiction or court of competent jurisdiction has deemed to be protected and that is
filed in this Proceeding will be filed in sealed confidential envelopes or other appropriate
containers sealed from the public record.

12.  The Partics agree to scek in camera examination of a witness for the portion of

the examination that would disclose Protected Materials that the administrative agency or court
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ol competent jurisdiction has deemed to be protected. Such in camera examination will be open
only to counsel for the Partics, other Authorized Representatives of OCC, and others authorized
by the administrative agency or court of competent jurisdiction to be present. Transcripts of the
closed hearing will be stored in sealed envelopes or other appropriate containers scaled pursuant
to the order of the administrative agency or court ol competent jurisdiction.

13.  Ttis expressly understood that upon a filing made in accordance with Paragraph 9
or Paragraph 14 of this Agreement, the burden will be upon the Company to show that any
materials labeled as Protected Matcrials pursuant to this Agrecement are confidential and
deserving of protection from disclosure.

14.  OCC will give thc Company noticc (as provided in Paragraph 16) if OCC rcceives
a public records request for Protected Materials. The Company will have five (5) business days
after service of OCC’s notice to file a pleading before a court of competent jurisdiction to
prevent disclosure of the Protected Materials in question. If the Company files such a plcading,
OCC will continuc to protect the Protected Materials as required by this Agreement pending an
order of the court. If the Company does not file at a court of competent jurisdiction within five
(5) business days of service of OCC’s notice, then such Protected Materials can be deemed by
OCC o be non-confidential, not a trade secret and not subjcct to this Agreement. Alternatively,
the Company may provide notice to OCC that the Protected Materials may be disclosed in
response to a public records request.

15.  If, under Ohio’s public records law, a court awards a relator or person or party
attorney’s fees or statutory damages or court costs in conncction with OCC’s non-disclosure or

delayed disclosure of Protected Materials, then the Company will pay such awarded attorney’s



fees, statutory damages and/or court costs to the relator or person or party so that the State of
Ohio, OCC and OCC’s employees and officials are held harmless.

16.  All notices required by Paragraphs 9 and 14 must be served by the Parties on each
other by one of the following methods: (1) sending the notice to the counsel of record herein via
¢-mail; (2) hand-delivering the notice to the counscl of record in person at any location; or (3)
sending the notice by an overnight delivecy service to the counsel of record.

17.  Once OCC has complied with its records rctention schedule(s) pertaining to the
retention of the Protected Materials and OCC determines that it has no further legal obligation to
retain the Protected Materials and this Proceeding (including all appeals and remands) is
concluded, OCC must return or dispose of all copies of the Protected Materials unless the
Protected Materials have been released to the public domain or filed with a state or federal
administrative agency or court under scal. OCC may keep one copy of each document
designated as Protected Material that was filed under seal and one copy ot all testimony, cross-
examination, transcripts, briefs and work product pertaining to such information and will
safeguard that copy as provided in this Agreement.

18. By entering into this Protective Agreement, OCC does not waive any right that it
may have to dispute the Company’s determination regarding any material identified as
confidential by the Company and to pursue those remedies that may be available to OCC before
an administrative agency or courl of competent jurisdiction. Nothing in this Agreement
precludes OCC from filing a motion to compel with regards to disclosure.

19, By entering into this Protective Agreement, the Company does not waive any
right it may have to object to the discovery of confidential material on grounds other than
confidentiality and to pursue those remedies that may be available to the Company before the

administrative agency of competent jurisdiction or court of competent jurisdiction.
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20.  Inadvertent production of any document or information during discovery without
a designation as “Confidential” will not be deemed to waive DP&L ’s claim to its confidential
nature or estop DP&L from designating the document or information as “Confidential” at a later
date. Disclosure of the document or information by OCC prior to such later claim or designation
shall not be deemed a violation of the provisions of this Agreement and OCC bears no
responsibility or liability for any such disclosure. OCC does not waive its right to challenge
DP&L’s delayed claim or designation of the inadvertent production of any document or
information as “Confidential.”

21.  This Agreement represents the entire understanding of the Parties with respect to
Protected Materials and supersedes all other understandings, written or oral, with respect to the
Protected Materials. No amendment, modification, or waiver of any provision of this Agreement
is valid, unless in writing signed by both Parties. Nothing in this Agreement should be construed
as a waiver of sovereign immunity by OCC.

22.  This Agreement will be governed by and construed in accordance with the laws of

the State of Ohio.
The Dayton Power and Light Company Office of the Ohio Consumers’ Counsel
BY: BY:
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Exhibit A

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OIIIO

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of its Market Rate Offer.

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of Revised Tariffs.

In the Matter of the Application of The
Dayton Power and Light Company for
Approval of Certain Accounting
Authority.

In the Matter of the Application of The
Dayton Power and Light Company for
Waiver of Certain Commission Rules.

In the Matter of the Application of The
Dayton Power and Light Company to
Establish Tariff Riders.

N N e’ N’ e’ N S S e’ e e e’ e e e e N e S’

Case No. 12-426-EL-SSO

Case No. 12-427-EL-ATA

Casc No. 12-428-EL-AAM

Case No. 12-429-EL-WVR

Case No. 12-672-EL-RDR

NON-DISCLOSURE CERTIFICATE

I certify my understanding that Protected Materials may be provided to me

pursuant to the terms and restrictions of the Protective Agreement, last executed

2012, and certify that I have been given a copy of and have read the

Protective Agreement, and that T agree to be bound by it. I understand that the contents of

Protected Materials, and any writings, mcmoranda, or any other form of information

regarding or derived from protected materials will not be voluntarily disclosed to anyone

other than in accordance with the Protective Agreement and will be used only for the

purposes of this Proceeding as defined in paragraph two of the Protective Agreement.
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Company:
Address:
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Date:




Attachment 1

From: MAUREEN GRADY

To: jsharkey@ficlaw.com
Date: 1/22/2013 12:28 PM
Subject: RPD 41

CC: Berger, Tad; Yost, Melissa

Jeff, in reviewing the discovery responses of the Company, I came upon this one which seems to warrant
follow-up. We asked for the documents the Company has provided to the three credit rating agencies post
acquisition of DPL by AES (up through present) that relate to the Company's creditworthiness its future business
conditions and its ability to repay interest and principal.

You objected on grounds of relevance, unduly burdensome, proprietary, and possession of DP&L's unregulated

affiliate. You further objected because neither DP&L Inc nor AES are parties to this proceeding and are
therefore not subject to discovery.

Here's why the information is reasonably calculated to lead to the discovery of admissible evidence (the
standard for discovery at the PUCO, and under Ohio Civil Rules):

Mr. Chambers' testimony is focused in large part on credit ratings and how important they are to maintain and
their impact on financial integrity. And during this past year the rating agencies have changed or altered thier
view of DP&L. Information given to the agencies by DPL, DPL Inc. and AES pertaining to DP&L is reasonably
calculated to lead to the discovery of admissible evidence.

Please define how this would be unduly burdensome to respond to --what does it entail?

Isnt the proprietary nature of the information dealt with under our protective agreement?

Is the information known to DP&L or readily available, even if it is in the possession of AES or others? Wasnt it
DP&L generated information?

This appears to be similar in nature to the information we requested and are moving to compel on (with the
motion to be filed today).

If you could take a look at the discovery and get back to me on these questions I am asking regarding this, I
would appreciate it. And if there is some compromise we can work out, I would be open to suggestions.

E-mail works or a telephone call will do.



Attachment 2

From: MAUREEN GRADY

To: jsharkey@ficlaw.com

Date: 1/23/2013 11:42 AM

Subject: Fwd: RPD 41

CC: Berger, Tad; Duann, Daniel; Yost, Melissa

Attachments: RPD 41

Jeff, in further reviewing discovery responses by the Company, I came upon your response to OCC RPD 89,
which basically asks the same thing as RPD 41, although in a clearer form. I suggest our discovery discussion
focus on that request.

How is it unduly burdensome--define what would be involved in the effort to answer this.

How is it privileged or work product? To assist me in understanding this I am requesting a privilege log that
identifies each document that responds to my request, yet is being withheld. The information I would expect
you to identify is the type of communication, the privilege asserted, the date of the communication, whom was
communication made to and from,

Who was copied, a brief discussion of the substance of the document, and whether there were attachments .
If proprietary, doesnt our current protective agreement address this and protect the information?

Please explain what is vague or undefined about this.

Thanks, Maureen



Attachment 3

From: "Sharkey, Jeffrey S." <JSharkey@ficlaw.com>

To: 'MAUREEN GRADY' <GRADY @occ.state.oh.us>

Date: 1/23/2013 7:11 PM

Subject: RE: RPD 41 [I[WOV-DMS.FID83439]

CC: "Judi L. Sobecki Esq. (Judi.Sobecki@AES.com)" <Judi.Sobecki@AES.com>, DonaR
Seger-Lawson <dona.seger-lawson@aes.com>, "Faruki, Charles J."
<CFaruki@ficlaw.com>, "Sadlowski, Adam V." <ASadlowski@ficlaw.com>, "Cline,Kelly
M." <kcline@ficlaw.com>

Maureen: DP&L has withheld its communications with credit rating agencies on the ground that the
communications are work product. Namely, those communications reveal DP&L’s expectations as to the
results of this case. As you probably know, unlike privileged communications, work product protections are
not waived by sharing the work product with third parties. Jeff.



Attachment 4

From: MAUREEN GRADY

To: Sharkey, Jeffrey S.

Date: 1/24/2013 11:55 AM

Subject: RE: RPD 41 [IWOV-DMS.FID83439]
CC: Berger, Tad; Yost, Melissa

So, you are not claiming privilege-attorney client? Ok. Now lets talk about what exactly the work-product
doctrine applies to.

Here's where I have an issue: You have not told me what exact communications you have had with the rating
agencies that you claim are covered by work product . All communications? Every document was prepared in
anticipation of litigation? Every communication you (DP&L) have had has related to what you perceive to be the
outcome of the case? There were no communications that addressed other issues that are able to be
segregated from that one distinct issue? The issues I was asking about are the company's creditworthiness, and
ability to repay interest and principal as well as the future business conditions (RPD 89).

I am requesting you identify each document that is responsive to OCC RPD 89 and RPD 41 but is being
withheld on the basis of work product doctrine. That way I can begin to judge the merits of your claims as

to work product doctrine. I am requesting a privilege log to be produced prior to the discovery conference,
currently scheduled for Jan. 30. Once it is produced, consistent with the AE's ruling, I will be seeking an in
camera inspection on a document by document basis to determine the validity of your work product claim. I will
request that to be done at the Discovery Conference of Jan. 30.

Jeff, I am willing to discuss this issue with you further, but in order to comply with the AE's preference re:
motions to compel, we will need to resolve this matter in the very near term. In other words, I will file another
motion to compel on this issue if we do not resolve this very shortly.

And as I am sure you are aware the work product doctrine does not shield the information from discovery if I
can demonstrate good cause. But I do not even need to do that if you cannot show that the doctrine applies to
the information you are trying to shield. According to the PUCO, and the Ohio Supreme Court this must be done
on a document by document basis. The authority for these assertions are all set forth in the motion to compel
which I filed yesterday.

And, my understanding is that work product can be waived under certain circumstances. So there may be a
legal question as to whether disclosure of your alleged workproduct to a ratings agency is a waiver. This will
need to be answered provided you are able to establish that work product doctrine applies in the first place.

I look forward to a further discussion of these issues. I am available all day today and tomorrow all day. I think
a call vs. e-mail would work best, but that is up to you.

Thanks, Maureen
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