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I.

THE DAYTON POWERAND LIGHT COMPANY'S MEMORANDUM
IN OPPOSITION TO APPLICATION FOR REHEARING

INTRODUCTION AND SUMMARY

In their January 18,2013 Application for Rehearing, the Joint Movants assert that

the Commission erred in its December 19, 2013 Entry when it extended The Dayton Power and

Light Company's existing Electric Security Plan into 2013, until the Commission issues a

decision on DP&L's pending ESP Application. Specifically, the Joint Movants assert that the

Commission erred when it continued DP&L's Rate Stabilization Charge.

The Commission should reject the arguments made by the Joint Movants for the

following separate and independent reasons.

First, Ohio law mandates that DP&L's existing ESP continue until such time as a

new ESP is approved. Indeed, contrary to the arguments that the Joint Movants now make in

their Application, they conceded that point in earlier memorandathat they filed with the

Commission.

Second, as demonstrated in the attached Declaration of V/illiam Chambers

("Chambers Decl."), DP&L's financial integrity would be jeopardizedif the Commission were to

eliminate the RSC.
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Third, the Joint Movants misstate the terms of the ESP I Stipulation. As

demonstrated below, the ESP I Stipulation does not establish that the RSC cannot continue after

December 31,2012.

Fourth, the claim made by the Joint Movants that DP&L's RSC is unsupported is

wrong. That charge was supported by testimony in DP&L's 2005 rute plan case, was approved

in a Stipulation and Recommendation in that case (that Stipulation was signed by two of the Joint

Movants), which was approved as a reasonable charge by the Commission, and the decision on

the RSC was affirmed by the Supreme Court of Ohio over a challenge made by The Office of the

Ohio Consumers' Counsel (one of the Joint Movants). The RSC was thereafter continued in the

ESP I Stipulation (which many of the Joint Movants signed) and approved as reasonable by the

Commission. The Joint Movants had their opportunity to challenge that charge in DP&L's 2005

rate-plan case and in the ESP I proceeding, but failed to do so (or, in OCC's case, failed to show

that the charge was unreasonable).

Fifth, the delays in this case are the result of DP&L's good faith participation in

settlement negotiations and compliance with the Staffs request that DP&L withdraw its Market

Rate Offer Application, and file an ESP Application. DP&L should not be punished for its good-

faith conduct.

Sixth, Ohio law establishes that the Commission cannot alter DP&L's rates

without a hearing. Thus, if the Commission were to consider granting the Application for

Rehearing, it must set a hearing date on that issue.
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II. BACKGROUND FACTS

The Stipulation in DP&L Case No. 08-1094-EL-SSO established an ESP for

DP&L through December 31,2012. February 24,2009 Stipulation, fl 1. On March 30,2012 --

ten months before DP&L's ESP was set to expire -- DP&L filed an Application in this matter to

set its SSO rates through an MRO. If this case would have proceeded under a normal schedule,

then there would have been ample time to resolve it last year.

However, as discussed in more detail below, there were delays in this case to

accommodate settlement negotiations -- several hearing dates were cancelled, at the request of

intervenors, to accommodate settlement negotiations. Also, as requested by Staff,t DP&L

withdrew its MRO Application and filed an ESP Application on October 5,2012.

As the end of the year approached and it became apparent that this case likely

would not be resolved in2012, the Joint Movants filed a motion asking the Commission to

extend DP&L's ESP. In that motion, the Joint Movants conceded that "Ohio law specifies that

ESP I shall continue until such time as the Commission lawfully approves a successor SSO."

September 26,2012 Joint Motiorr,p.4. The Joint Movants asserted that DP&L's ESP I should

be continued, but that the RSC should not continue.

On December 12,2012, the Commission issued an Entry that continued DP&L's

ESP I, including the RSC. The Commission ruled -- consistent with the argument made by the

Joint Movants -- that "it would be consistent with both the Section 4928.I41and Section

4928.143(CX2Xb), Revised Code, to order that the terms and conditions of the current ESP

should be continued until a subsequent offer is authorized." Entry, fl 5.

1 April 27,2012 Comments submitted on behalf of The Staff of the Public Utilities Commission of Ohio, pp,25-26
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ilr. THE COMMISSION SHOULD DENY THE APPLICATION FOR
RT',IrT',ÂRINI]

The Commission should reject the arguments made by the Joint Movants for the

following separate and independent reasons:

1. Ohio Law: As an initial matter, Ohio law mandates that DP&L's current

rates continue until a new ESP is approved by the Commission. Specifically, Ohio Rev. Code

S 4928.141(A) states:

"Only a standard service offer authorized in accordance with
section or of the Revised Code- serve as the utilitv's standard
service offer for the purpose of compliance with this section: and
that standard service offer shall serve as the utilit)¡'s default
standard service offer for the of section of the Revised
Code. Notwithstanding the foregoing provision, the rate plan of an
electric distribution utility shall continue for the pu{pose of the
utility's compliance with this division until a standard service offer
is first authorized under section or of the Revised Code, and, as

applicable, pursuant to division (D) of section of the Revised
Code, any rate plan that extends beyond December 31, 2008, shall
continue to be in effect for the subject electric distribution utility
for the duration of the plan's term." (Emphasis added.)

Further, Ohio Rev. Code $ 4928.143(CX2Xb) states:

"If the utility terminates an application pursuant to division
(C)(2)(a) of this section or if the commission disapproves an
application under division (CXl) of this section, the commission
shall issue such order as is necessary to continue the provisions.
terms. and conditions of the utility's most recent standard service
offer, along with any expected increases or decreases in fuel costs
from those contained in that offer, until a subsequent offer is
authorized pursuant to this section or section 4928.142 of the
Revised Code, respectively. " (Emphasis added.)

The Ohio Revised Code thus establishes that the terms of DP&L's ESP I --

including the RSC -- shall continue until a new ESP is approved
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Indeed, the Joint Movants have repeatedly conceded that DP&L's current ESP

must continue until a new ESP is approved. September 26,2012 Joint Motion Seeking

Enforcement of Approved Settlement Agreements, p. 4 ("Ohio law specifies that ESP I shall

continue until such time as the Commission lawfully approves a successor SSO"); October 18,

2012 Reply to Memorandum of The Dayton Power and Light Company, p. 5 ("Ohio law

specifies that ESP I shall continue until such time as the Commission lawfully approves a

successor SSO"); October 16,2012 Joint Memorandum Contra Dayton Power and Light

Company's Proposed Procedural Schedule, p. 4 ("Ohio law provides that if another SSO is not

approved prior to December 31,2012, when DP&L's current ESP I was otherwise anticipated to

terminate, DP&L's current SSO would simply continue").

The Commission's decision to extend DP&L's current ESP rates, including the

RSC, was consistent with Ohio law and the arguments made by the Joint Movants.

2. Financial Intesritv/A Takine: The Commission must establish rates that

are "just and reasonable." Ohio Rev. Code $ 4905.22. The Supreme Court of Ohio has stated

"In determining whether arate order is just and reasonable (and
thus constitutionally permissible), the [United States Supreme
Court in F'erl Pnrver" Cnrnrnrn r¡ Éfnne Natural Gas f-n 320 U.S.
591, 64 S. Ct. 281 (1944)l required a balancine of investor and
consumer interests.'With respect to the investors' interest, the
court stated:

'. . . From the investor or company point of view it is important that
there be enoush revenue not only for operatins expenses but also
for the capital costs of the business. These include service on the
debt and dividends on the stock."'

Ohio Edison Co. v. Pub. Utils. Comm'n of Ohio. 63 Ohio St. 3d 555 , 562-63, 589 N.E.2d 1292,

1298 (1992) (per curiam) (emphasis added) (quoting Hope Natural Gas Co., 320 U.S. at 603, 64

S. Ct. at 288).
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The Commission has recently concluded in AEP's ESP proceeding that an ROE

somewhere between 7%-ll% was a "reasonable revenue target." August 8,2012 Opinion and

Order, p. 33 (Case No. 11-346).

The Joint Movants have continually changed their position as to the relief that

they seek. Specifically, the Joint Motion asked that the RSC be eliminated. Joint Motion,pp. 5,

12,14. The Reply claimed (falsely) that the Joint Motion did not ask that the RSC be eliminated,

but instead asked only that the RSC be made bypassable. Reply, p. 17 ("the DP&L

Memorandum incorrectly portrays the relief requested by the Joint Motion. The Joint Motion

asks the Commission to eliminate the non-bypassable status of the RSC."); accord: id., pp. 5-6,

9-10, 13-15,2I,28. The Application for Rehearing again asks that the RSC be eliminated.

Application, pp. 2-4. It is thus diffrcult to determine exactly what the Joint Movants want.

Given the inability of the Joint Movants to maintain a consistent position, the

attached Declaration of William Chambers addresses the return on equity that DP&L would eam

under either request by the Joint Movants. Dr. Chambers'Declaration shows that if the RSC

were eliminated, then DP&L would earn an ROE of lYo ùxingany period in 2013 before the

ESP II was approved. Chambers Decl., fl 3. If the RSC were made bypassable, then Dr.

Chambers'Declaration shows that DP&L would earn an ROE of l%o drxingany period in20l3

before the ESP II was approved. Id. An ROE of eitherl% orlVo is not reasonable, would

not preserve DP&L's financial integrity, and would constitute a taking. The Commission should

therefore reject the Application for Rehearing.

3. ESP I Stipulation: In addition, the argument of the Joint Movants that

the ESP I Stipulation establishes that the RSC must be terminated after December 31, 2012 is
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based upon a flawed reading of the ESP I Stipulation. The ESP I Stipulation has two paragraphs

that relate to that argument:

"1. . . . the parties agree to extend DP&L's current rate plan
through December 31,2012 . . . .

,1. rl. ¡F

3. The current [RSC] charge will continue as a nonbypassable
charge through December 31,2012."

February 24,2009 Stipulation and Recommendation,Iï 1, 3 (Case No. 08-1094-EL-SSO).

The Joint Movants have asserted that the phrase "through December 3I,2012" (as

used in fl 1) and the phrase "through December 31,2012" (as used in fl 3) have different

meanings. Specifically, fl 1 states that DP&L's current rates will extend "through December 31,

2012"; the Joint Movants have asserted that DP&L's current rates should continue until a new

ESP is approved.2 Paragraph 3 states that DP&L's RSC will continue as a nonbypassable charge

"through December 31,2012"; but the Joint Movants assert that the phrase "through December

31,2012" in that paragraph means that DP&L agreed that the nonbypassable charge could not be

extended beyond December 31, 2012.3

The Commission should reject the Joint Movants' argument because it is a basic

tenet of interpretation that words used more than once in the same document have the same

meaning throughout. State ex rel. Maurer v. Sheward, 7l Ohio St. 3d 513,521,644N.8.2d369

(1994) ("This court has consistently held that words used more than once in the same provision

2 See also Joint Motion, p. 4 ("Ohio law specifies that ESP I shall continue until such time as the Commission
lawfully approves a successor SSO"); Reply, p. 5 ("Ohio law specifies that ESP I shall continue until such time as

the Commission lawfully approves a successor SSO"); Joint Memorandum, p. 4 ("Ohio law provides that if another
SSO is not approved prior to December 31,2012, when DP&L's current ESP I was otherwise anticipated to
terminate, DP&L's current SSO would simply continue").

' Joint Motion, pp. 5, 12,14; Reply, pp.3,5-6,9-10; Application for Rehearing, pp 6-8.
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have the same meaning throughout the provision, unless there is clear evidence to the

contrary."); Lakefront Airport Restaurant Corp. v. City of Cleveland, Cuyahoga App. No. 37049,

1978 Ohio App. LEXIS 10128, at *6 (Aug.3, 1978) (finding that "the parties' use of the same

term repeatedly within the same instrument lends itself to the inference that the same meaning

was intended in each instance"). The Commission should thus conclude that "through December

31,2012' has the same meaning in paragraph 1 and in paragraph 3 of the ESP I Stipulation.

Specifically, the Commission should conclude that the phrase "through

December 31,2012" establishes only that those rates are set through that date. That phrase does

not bar the Commission from continuing the existing rates; nor does the phrase mandate that

existing rates continue.a The ESP I Stipulation is simply silent as to what rates will be after

December 3I,2012. The Commission should thus reject the argument of the Joint Movants that

the ESP I Stipulation mandates that the RSC expire after December 3I,20I2.

4. The RSC is supported: The Joint Movants also argue (pp. 10-12) that

DP&L has not filed evidentiary support for the RSC. The Commission should reject that

argument for two reasons.

First, as demonstrated above -- and as the Joint Movants have conceded -- Ohio

law mandates that the RSC continue. There is thus no requirement that DP&L file evidentiary

support for the RSC in this proceeding.

Second, in any event, the RSC is supported by evidence. Specifically, in DP&L's

2005 rate-plan case, it filed testimony demonstrating the reasonableness of the RSC. October 31,

a As demonstrated above and as conceded by the Joint Movants, Ohio law does mandate that current rates, including
the RSC, continue until a new SSO is approved by the Commission.
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2005 Rebuttal Testimony of Kurt G. Strunk, pp. 8-14 (Case No. 05-0276-EL-AIR). The RSC

was thereafter stipulated to in a Stipulation and Recommendation signed by two of the Joint

Movants. November 3,2005 Stipulation and Recommendation, $ I.C (Case No. 05-0276-EL-

AIR). The Commission thereafter approved the RSC as reasonable. December 28, 2005

Opinion and Order, p. 11. OCC appealed that decision to the Supreme Court of Ohio, which

affirmed this Commission's decision to approve the RSC. Ohio Consumers' Counsel v. Pub.

Utils. Comm'n of Ohio, 114 Ohio St. 3d 340,n17-26 (2007).

The RSC was thereafter continued by a Stipulation in DP&L's 2008 rate-plan

case. February 24,2009 Stipulation and Recommendation, fl 3 (Case No. 08-1094-EL-SSO).

That Stipulation was signed by many of the Joint Movants, and the RSC was specifically

approved by the Commission. June 24,2009 Opinion and Order, pp. 8-9 (Case No. 08-1094-EL-

sso).

The RSC is thus supported, and has in fact been stipulated to by most of the Joint

Movants in prior Commission cases.

5. DP&L has acted in Good Faith: The reasons that this proceeding has

extended into 2013 are (a) that DP&L made good faith efforts to settle its MRO filing; and

(b) that DP&L complied with the Staffs request that DP&L withdraw its MRO Application and

file an ESP Application.

Specifically, in comments that the Commission's Staff filed regarding DP&L's

MRO Application, Staff encouraged DP&L to withdraw its MRO Application and to file an ESP

Application. April 27,2012 Comments submitted on behalf of The Public Utilities Commission

of Ohio, p. 26 ("Staff believes that the Applicant should consider submiuing an Electric Security
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Plan pursuant to R.C. 4928.143. Although either an electric security plan or a market rate option

would fulfiIIthe obligation under R.C. 4928.141, the electric security plan can offer significant

advantages for the Applicant, the ratepayers of the Applicant and the public atlarge.. . . Staff

recom.mends that Applicant strongly consider building on the successful electric security plan

rather than proceed with the somewhat more limited market rate option.").

After the Staff Comments were issued, and consistent with DP&L's history of

settling rate-plan cases, DP&L engaged in extended settlement efforts in an attempt to settle its

MRO Application. Over a period of several months, DP&L circulated multiple settlement

proposals to the intervenors and the Commission's Staff and met with them on multiple

occasions at the Commission's offices to discuss each proposal. Further, DP&L invited all of the

parties to contact DP&L if they wished to discuss settlement, and many parties have contacted

DP&L; DP&L thus had many individual settlement-related conversations.

Those settlement negotiations prolonged DP&L's MRO Application significantly,

because the intervenors requested -- and DP&L agreed -- that multiple hearing dates be cancelled

while DP&L's MRO application was pending so that the parties could focus on trying to settle

DP&L's case. Further, the parties to DP&L's MRO case had been actively involved in hearings

related to AEP's and FirstEnergy's earlier-filed rate-plan cases. As a result, those counsel at

times had very limited time available to discuss settlement with DP&L.

Eventually, it became apparent that the parties were not going to be able to reach

a settlement of DP&L's MRO Application. DP&L thereafter filed a notice withdrawing its MRO

Application and began extensive work to file its ESP Application.
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Further, on November 29,2012, DP&L leamed that there was a mistake in its

filing, which required that it file a Second Revised Application. DP&L hled that update two

weeks later. The only material change made in the Second Revised Application was that

DP&L's proposal for its SSR increased from $120 million to $137.5 million.

In short, the delays that have occurred in this proceeding are a result of DP&L's

good faith efforts to settle its MRO Application and DP&L's decision to comply with the Staffs

request that it withdraw its MRO Application and file an ESP Application. The Commission

should not penalize DP&L for its good-faith conduct.

6. A Hearins Is Required: The Supreme Court of Ohio has held that the

Commission must conduct a hearing before it can lower a utility's rates. Ohio Bell Tel. Co. v

Pub. Utils. Comm'n of Ohio, 64 Ohio St. 3d 145,147,593 N.E.2d 286,287 (t992) ("The

commission conceded at oral argument that the order of May 8,1991effected a utility rate

change. As a prerequisite to such action, the commission was obliged to give notice and conduct

a hearing in accordance with R.C. 4905.26."); MCI . Corp. v. Pub. Utils. Comm'n of

Ohio, 38 Ohio St. 3d 266,269,527 N.E.2d 777,780 (1988) ("The language of [Ohio Rev. Code

$ 4905.261 obviously requires the PUCO to give notice and conduct a hearing before ordering a

change in utility rates.").

Therefore, if the Commission were to consider changing DP&L's rates, it must

conduct a full evidentiary hearing before doing so.
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IV

separate reasons.

CONCLUSION

The Commission should deny the Application for Rehearing for each of the above

Respectfully submitted,

s/Jrrrli L Snhee.ki

Judi L. Sobecki (0067186)
THE DAYTON POWER AND

LIGHT COMPANY
1065 V/oodman Drive
Dayton, OH 45432
Telephone: (937) 259-7 17 I
Telecopier: (937) 259-7 178
Email: judi.sobecki@dplinc.com

s/Charles -I Fanrki
Charles J. Faruki (0010417)

(Counsel of Record)
Jeffrey S. Sharkey (0067892)
FARUKI IRELAND & COX P.L.L.
500 Courthouse Plaza, S.'W.
10 North Ludlow Street
Dayton, OH 45402
Telephone: (937) 227 -3705
Telecopier: (937) 227 -37 17
Email : cfaruki@ficlaw.com

Attorneys for The Dayton Power and
Light Company
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing The Dayton Power and Light Company's

Memorandum in Opposition to Application for Rehearing has been served via electronic mail

upon the following counsel of record, this 28th day of January,2013:

Samuel C. Randazzo, Esq.
Frank P. Darr, Esq.
Matthew R. Pritchard, Esq.
Joseph E. Oliker, Esq.
MCNEES WALLACE & NURICK LLC
2l East State Street,ITth Floor
Columbus, OH 43215-4228
sam@mwncmh.com
fdarr@mwncmh.com
mpritchard@mwncmh. com
joliker@mwncmh.com

Attorneys for Industrial Energy Users-Ohio

Philip B. Sineneng, Esq.
THOMPSON HINE LLP
41 South High Street, Suite 1700
Columbus, OH 43215
Philip. Sineneng@ThompsonHine. com

Amy B. Spiller, Esq.
Deputy General Counsel
Jeanne W. Kingery, Esg.
Associate General Counsel
DUKE ENERGY RETAIL SALES, LLC and
DUKE ENERGY COMMERCIAL ASSET
MANAGEMENT, INC.
139 East Fourth Street
1303-Main
Cincinnati, OH 45202
Amy. Spiller@duke-energy. com
Jeanne. Kingery@duke-energy. com

Attorneys for Duke Energy Retail Sales, LLC and
Duke Energy Commercial Asset Management, Inc.

Mark A. Hayden, Esq.
FIRSTENERGY SERVICE COMPANY
76 South Main Street
Akron, OH 44308
hay denrn@fi rstener gyc o rp. c o m

James F. Lang, Esq.
Laura C. McBride, Esq.
CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center
800 Superior Avenue
Cleveland, OH 44114
jlang@caffee.com
lmcbride@calfee.com

N. Trevor Alexander, Esq.
CALFEE, HALTER & GRISWOLD LLP
1100 Fifth Third Center
21 E. State St.

Columbus, OH 43215-4243
talexander @c alfee. c om

David A. Kutik, Esq.
JONES DAY
North Point
901 Lakeside Avenue
Cleveland, OH 44114
dakutik@onesday.com

Allison E. Haedt, Esq.
JONES DAY
325 John H. McConnell Blvd., Suite 600
Columbus, OH 4321 5-2673
aehaedt@jonesday.com

Attorneys for FirstEnergy Solutions Corp



Robert A. McMahon, Esq.
EBERLY MCMAHON LLC
2321Kemper Lane, Suite 100
Cincinnati, OH 45206
bmcmahon@emh-law.com

Rocco O. D'Ascenzo, Esq.
Associate General Counsel
Elizabeth Watts, Esq.
Associate General Counsel
DUKE ENERGY OHIO, INC.
139 East Fourth Street
1303-Main
Cincinnati, OH 45202
Elizabeth. Watts @duke-ener gy. com
Rocco. D'Ascenzo@duke-energy. com

Attorneys for Duke Energy Ohio, Inc.

David F. Boehm, Esq.
Michael L. Kurtz, Esq.
BOEHM, KURTZ & LOWRY
36 East Seventh Street Suite 1510
Cincinnati, OH 45202-4454
dbo ehm@RKllawfirm. com
mkurtz@ BKLI awfirm. com

Attorneys for Ohio Energy Group

Gregory J. Poulos, Esq.
EnerNOC,Inc.
471East Broad Street
Columbus, OH 43215
Telephone: (614) 507 -7377
Email: gpoulos@enernoc.com

Attorney for EnerNOC, Inc

Colleen L. Mooney, Esq.
OHIO PARTNERS FOR AFFORDABLE
ENERGY
231 West Lima Street
P.O. Box 1793
Findlay, OH 45839-1793
cmo oney2 @c o lumbus. rr. c om

Attorney for Ohio Partners for Affordable Energy

Jay E. Jadwin, Esq.
AMERICAN ELECTRIC POWER
SERVICE CORPORATION
155 W. Nationwide Blvd., Suite 500
Columbus, OH 43215
jejadwin@aep.com

Attorney for AEP Retail Energy Partners LLC

M. Anthony Long, Esq.
Senior Assistant Counsel
Asim Z. Haque, Esq.
HONDA OF AMERICA MFG., INC.
24000 Honda Parkway
Marysville, OH 43040
tony_long@ham. honda. com
Asim Z. Haque, Esq.

Attorney for Honda of America Mfg., Inc.

Richard L. Sites, Esq.
General Counsel and Senior Director of
Health Policy
OHIO HOSPITAL ASSOCIATION
155 East Broad Street, 15th Floor
Columbus, OH 4321 5-3620
ricks@ohanet.org

Thomas J. O'Brien, Esq.
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
tobrien@bricker.com

Attorneys for Ohio Hospital Association

Thomas W. McNamee, Esq.
Assistant Attomey General
Devin D. Parram, Esq.
Assistant Attorneys General
180 East Broad Street
Columbus, OH 43215
Thomas. m cnamee@puc. state. oh. us
devin.parram@puc. state. oh.us

Attorneys for the Staff of the Public Utilities
Commission of Ohio
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Mark S. Yurick, Esq.
(Counsel of Record)
Zachary D. Kravitz, Esq.
TAFT STETTINIUS & HOLLISTER LLP
65 East State Street, Suite 1000
Columbus, OH 43215
myurick@taftlaw.com
zkravitz@taftlaw.com

Attomeys for The Kroger Company

Mark A. Whitt, Esq. (Counsel of Record)
Andrew J. Campbell, Esq.
V/HITT STURTEVANT LLP
The KeyBank Building
88 East Broad Street, Suite 1590
Columbus, OH 43215
whitt@whitt- sturtevant. com
campbell@whitt-sturtevant.com

Vincent Parisi, Esq.
Matthew White, Esq.
INTERSTATE GAS SUPPLY, INC
6100 Emerald Parkway
Dublin, OH 43016
vparisi@igsenergy. com
mswhite@igsenergy. com

Attorneys for Interstate Gas Supply, Inc.

Steven M. Sherman, Esq. Counsel of Record
Joshua D. Hague, Esq. (admitted pro hac vice)

KRIEG DEVAULT LLP
One Indiana Square, Suite 2800
Indianapolis, IN 46204-2079
ssherman@kdlegal.com
jhag're@kdlegal.com

Attorneys for V/al-Mart Stores East, LP
and Sam's East, Inc.

Melissa R. Yost, Esq., (Counsel of Record)
Maureen R. Grady, Esq.
Assistant Consumers' Counsel
Office of The Ohio Consumers'Counsel
10 V/est Broad Street, Suite 1800
Columbus, OH 43215-3485
yost@occ.state.oh.us
gr ady @o cc. state. oh.us

Attorneys for Office of the Ohio Consumers'
Counsel

Christopher L. Miller, Esq.
(Counsel of Record)
Gregory H. Dunn, Esq.
Christopher W. Michael, Esq.
ICE MILLER LLP
250 West Street
Columbus, OH 43215
Christopher.Miller@icemiller. com
Gregory. Dunn@icemiller. com
Christopher.Michael@icemiller. com

Attorneys for the City of Dayton, Ohio

M. Howard Petricoff, Esq.
Stephen M. Howard, Esq.
VORYS, SATER, SEYMOUR AND
PEASE LLP
52Bast Gay Street
P.O. Box 1008
Columbus, OH 43216-1008
mhpetricoff@vorys. com
smhoward@vorys.com

Attorneys for the Retail Energy Supply
Association

Trent A. Dougherty, Esq. Counsel of Record
Cathryn N. Loucas, Esq.
OHIO ENVIRONMENTAL COLINCIL
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449
trent@theoec.org
cathy@theoec.org

Attorneys for the Ohio Environmental
Council
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Christopher L. Miller, Esq.
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Attorneys for Direct Energy Services, LLC
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M. Howard Petricoff, Esq.
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P.O. Box 1008
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mhpetricoff@vorys. com
smhoward@vorys.com

Attorneys for Exelon Generation Company, LLC,
Exelon Energy Company, Inc., Constellation
Energy Commodities Group, Inc., and
Constellation NewEnergy, Inc.
Matthew J. Satterwhite, Esq.
Steven T. Nourse, Esq.
AMERICAN ELECTRIC POWER SERVICE
CORPORATION
1 Riverside Plaza,29th Flon
Columbus, OH 43215
mj satterwh íte @aep . com
stnourse@aep.com

Ellis Jacobs, Esq.
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BEFORII
TIIE PUBLIC UTILITIIS COMMISSION OF OIIIO

In the Matter of fhe Application of
The AES Cot'poration, Dolphin Sub, Inc.,
DPL Inc. zuid The Dayton Power and Light
Company for Consent and Approval for a
Change of Contl'ol of The Dayton Power and
Light Cornpany.

In the Matter of the Application of
The Dayton Powel and Light Company for.
Approval of Its Electric Security Plan.

In the Mattel of the Application of
The Dayton Power and Light Company for
Approval of Revised Tariffs,

In the Matter of the Application of
The Dayton Power ancl Light Conrpany for,
Approval of Certain Accounting Autliority
Pursr¡ant to Ohio Rev. Code Section 4905.13

In the Matfer of the Application of
The Dayton Power and Liglú Company for
Approvalof Its Amended Corpolate
Separation Plan.

In the Mattet of the Application of
The Dayiorr Power and Light Company for'
Approval of its Market Rate Offer.

Lr the Matter of the Application of
The Dayton Power and Light Company of
Approval of Revised Tariffs,

In the Matter of the Application of
The Dayton Power and Light Company for
Approval of Cefiain Accounting Authority.

In the Mattel of thc Applioation of
The Dayton Power and Liglrt Company fol
the lVaivel of Certain Cornmission Rules.

Case No, I l-3002-EL-MER

Case No, 0B- I 094-EL-SSO

Case No. 0B-1095-EL-ATA

Case No, 08-l 096-EL-AAM

Case No, 0B-1 097-EL-UNC

Case No. 12-426-EL-SSO

Case No. 12-427-EL-^TA

Case No. 1 2-428-EL- A ANI

Case No, 12-429-EL-WVR



In the Mattel'of the Application of
The Dayton Power and Ligbt Company
to Establish Tariff Riders.

CaseNo. l2-672-EL-RDR

DITCLÄRÂTION OF WILLIAM J. CHAMBERS IN SUPPORT OF DP&L'S
MEMORÄNDUM IN OPPOSITION TO ÄPPLICATION FOR RTHtr.1\RING

STATE OF MASSACHUSETTS

COLINTY OF SUFFOLI(

Wìlliam J. Chambers declares;

INTRODUCTION AND SUMMARY

1, My name is William J, Chambers. I have personal knowledge of all

matters stated in this Declaration, and I am competent to testify to the facts stated below

2, I eamed a Ph,D. in economics fiam Colurnbia University in 1975. Fronr

1983 to 2005, I was employed at Standard & Poor's; I was in the debt rating division for the

large rnajorit), of my tims there, I joined the faculty at Boston University in 2005, where I

teach finance, investment analysis and related coursss, A complete copy of my curriculum

vitae is ¿rttached as Appendix A to my Second Revised Direct Testimony in this matter,

)
)
)

SS
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II

3. As demonstrated below, the ptincipal conclusion that I rcach is that if the

Conrmission were to grant the relief sought in the ApplicatÌon for Rehearing, t_q, that the

Comrnission reconsidel'its decision to continue The Dayton Power and Light Company's

("DP&L") 2012 ntes and elintinate the Rate Stabilizaiion Charge ("RSC") enrirely or,

alternatively, malce the RSC a bypassable charge until such time a full Hear.ing and

determination can be made regarding the Cornpany's ESP il application -the negative

impact on DP&L would be substantial and serve to irlpair its fìnancial íntegrity. Under.

cut'rent plojections, including expected levels of customer switching, DP&L would eanì au

annualizecl return on equity ("ROE") oflduring any period in2013 that those 2012

ratos v/et'o in effeot if the RSC is slimìnated oompletely, That ROE is well below the level

needed to tnaintain DP&L's financial integrity. If altelnatively, the RSC were to be made

bypassable, DP&L's ROE would fail tolpel yeil for any period that these rates were in

effect, again severely aiïecting DP&L's fìnancial integrity,

DP&L LIKELY WOULD NOT BE ABLE TO MAINTAIN ITS

FINANCIAL INTtrGRITY IN'THE JOINT MOTION WERI, GRANTtrD

4. This Declaration examines DP&L's financial integrity ifthe Commission

were to continue DP&L's curtent rates through 2013, rurder thtee diffel'ent assumptions

about the extension of the cul'rent rates:

Continuation of the full 2012 rate structure including the

nonbypassable RSC,

Continuation of the2012 rate structul'e with the exception of fhe

RSC, which would be rnade bypassable, and

J
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ltt. continuation of the 2012 l'ate structure with lhe exceptiou of the

RSC, which would be renloved.

5. I have examined the financial outcomes, including the ROE, and

consequences that DP&L is projected to expedenoe if DP&L's 2012 rate struchu.e remains in

efÏect through2073, assuming that customers contirrue their.patter.n of switc|i¡g to

alternative electrioity suppliers as plojected in the Secord Revisçd Dil.ect Testimo¡y of

Aldyn I-Ioekstla. This approach is consistent witli tlie analysis presented in nry Secorrcl

Revisecl l)irect Testitnony (hled on Decembel 12,2012) I'egarding the proposecl ESp II,

wltich I incorporate herein by reference,r Also, as in my Second Revisecl Dir.ect Testimony, I

have presentecl the analysis in the fì'amewolk of a plo fonna capital structur-c adjustment that

effectivcly irnpr:fes sonre debt held on DPL lnc,'s balalrce sheet to Dp&L.

6. As shown on wJC-vI, if the culrent rate stl'ucture wele continued, in totar,

for20l3, the Company's total revcnues ale pt.ojected to be (including the

RSC which currcntly provides approxitnately $Z¡ million of revenues). The resulting net

income for DP&L wottld be under the cuuent rate structure, However,, if the

RSC were l'euroved entilely fi'orn the current rate stluçture, the Company woulcl ìncr¡r a

projected net ioss "tIon an annuatized basis. In the intermecliate case of a

bypassable RSC, 2013 net incorne is plojected to t el,

I One ntodifltcation is that l ostir.nate accourtts receivable as pe¡Çentsges oflevenue in the scenarios that r.educe the
llSC below $73 million to rcspond to the decline in rcvelues.
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7. As shown in Exhibit WJC-V, with the reduction of the Company's net

income tolmillion undel the continuation of the entire culrent rate structure, tlie projected

ROE woulcl fall to!, again on an annualized basis. That level of ROE is belo.¡, tfie level

reqtrired by investors and, if maintained for a period of tirne, would have an advel'se effect on

DP&L's financial integlity, MoLeover', this levcl of ROE J?rlls well below the PIJCO's

reasonalrle range o17 to I I percent.

8, A sustained ROE at this level would cause financial dish'ess for the

Company and thrcaten its financial integlity, Such poor financial perfonnance for. 2013

could t'esult in DP&L's credit rating being recluced in the noar tenil by those agencies that

curt'entfy have the lating undel review, inuease its cost of bonowed f-unds and pose ar

obstacle to the refinarrcing of tlre Company's lorrg term debt that matures in 2013 and

renegotiation of its levolving line of credit, A full approval of DP&L's ESP II application

would serve to mitigate the negative impact on its ovel'al12013 financial results,

9. If the RSC wel'e tnade bypassable or removecl fi'orn the current late

structrrt'e in2013, the dr-op ìn the Cornpany's net inconle would result in a projccted ROE of

just , r'espectively, weìl tlelow a t'easonable ROE. An ROE at that level

would cause significant financial distress for the Company and threaten its finanoia] integrity.

Such poor financial performance for'2013 likely would result in DP&L's credìt rating being

leduced by both Moody's Investols Selvice and FitchRatings in the near term, increase its

cost of bot'rorved funds and pose ar.] ol¡stacle to the lefinancing of the Cornpany's long term

debt thaf motuLes in 2013 and renegotiation of its revolving line of credit. DP&L would also



enter 2014 and later years in a weaker financialposition if it expelienced financial str.ess ìn

2073.

10. The above results assume additional customer shopping beyond the level

that had occurrecl as of Augitsli2012, as discusscd in the Swìtching scenario of my testimony

analyzing the proposed ESP IL I understand that the assumption of continuecl custorner.

shopping (swítching) is supported by actual customer behavior thlough the last rnonths of

2012.

11, The t'esults and conclusions stated above are based on thc application ol

DP&L's cun'ent rate structure to the entire year of 2013. If the proposed ESP II wer.e

implernented at some point during the year, with the current rates applying to only the first

part of the year, then the ROEs shown in Exhibit WJC-V would be representative of the

annualized ROE earnecl duling the portion of the year for which the existing rates remain in

place,

12. Additional unceúainly legalding the rates that DP&L can charge for 2013

and beyond will increase the likelihood that DP&L's credit ratings will be lowered and will

potentially threaten DP&L's ability to refìnance (on favorable terms) the $469 million fir'st

mortgage bond issue which matures in October 2013 and a shoft-term tiquidity faoility wlrich

rnafures in Aplil 20 t3. Elinination of the RSC or rnaterially altering it by rnaking it

bypassable aftel the Commission has ah'eady approvecl its extension likely would be

interpreted by the financial community and rating agencies as indicative of the Commission's

clecision regarding DP&L's ploposed ESP Ii. The Cornpany's credit rating is aìready uuder

review fbr possible downgrade by botb Moocty's and FitchRatings, so any negative rssult or

6



signalwould oontribute to the lowering of its cledit tating to below investment grade. In its

announcernent otl November 9,2012, Moody's placed the ratings of DP&L and DPL undet'

review for possible downglade. It cited tluee principal reasons for this action;

a. Deterioration ofthe companies' financìal metrics in 2013;

b, Uncertainty regatding the regulatory compact; and

c, Clmllenges alound debt maturitìes beginnin g n 2013 .,

Sirnilarly, on November 7,2012, FitohRatings placed thc rating of DP&L on Rating Watch

Negative at the sarne time that it lowered the rating on DPL.3 FitcliRatings cited similar

factors to those identif,red by Moody's in taking this action,

13. Reconsideration of the Cornmjssion's December decision woulcl directly

and negatively affect all three of these factors. As documented in this Declaration, the longer

DP&L is rec¡tired to operate under the existing rate regime rather than under thc ESP II rates,

tlrc pooret'will be its .financial perforrnance in2013. Elimination of the RSC or rnaking it

bypassable would harm DP&L's results in 2013 still furthel and place it in a substantially

wealcer financial position enteting 2014. Any rehealing will also inmease concern abou[ the

regulatory environment facing DP&L, Both of these factors rvill affect how investors

a¡:pt'oach any clebt issuance to refinance maturing obligations ol the gr-anting of new short-

tcrm fin ancing f'aoil ities,

2 Moody's Jnvcstors Service, "Announcemenh Moocly's Places the Ratings of DPL and DP&L Ulder Review for
Possible Downgrade," Novem ber' 9, 2072,

3 FitchRatings, "Fitch Downgrades DPL an<l Places DPL and DP&L on Rating Watch Negative," November 7,
2012.
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Executed on Janrury 2K ,zotl,ut ßo, t--v- , Massachusetts

t L+*-

'Williarn J
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Description
(B)

Net Income
Depreciation and Amortization
Cbalge in Defened taxæ
Change il CeñaiD CuÎrett A¡se6 and Liabiliries
Other
Nct cash provided by operatilg activities

Nef c¿sh used for investìng activities

Odginâl Issua-nce (retirement) of short-term debt
.Actual Issuance (rerirement) of shorl-t.rú debt
ùigrnâl Dividencis paid to DPL Lrc
,\ctual Divideúds paid to DPL hc
Issuance ofpref stock

Other
Ner cash used for fina¡ci¡g activicies

Cash â¡d Casb Equivaleats
Net Chage
Balance at be*einning ofperiod

Cesh and cash equivaleots at cnd ofperiod

(F)(c)
Sou¡ce

FromWJC-VI.
From ïVJC-YI-
See Below.
Iûputed vâlue Êom Interozl documeDts.

Sum (I-ine I - Line 5).

From CIJ Exhibils witb DETAIL- inc srryitchi¡g exr 2012 ratesv2.xlsx.

From CLJ Exhibits with DETAIL- irc switchi¡g ert 20 t2 ræesr2.dsx.
SæBelow.
F¡om CLJ Eúibits wirh DET.A.IL- inc switchirg e\t 2012 retesr2,x.1sx.

See Below.
From CLJ Exlulits with DEIAIL- inc switching e:c 2012 fe1esv2.xlsx.
F¡om CLJ Exlribits with ÐETAIL- inc s*itchleg e*.2012 ratesv2.xlsx.

Linc 1l + Li¡e 13 + Line 14 + LiDe I5.

Li¡e6+Line8+Liae16.
F¡om CLI Exlibits witb DETAIL- inc switching ex 2012 ratesvz.xlsx.
Line 19 + Line 20.
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Nôtrs & Souces:
2012 to 20i3 changeir Line29 from WJC-VII.2012 ralue averageof201l a¡d2013 value.
¡;o" 1Q ,,nlsss Line 21 falls below StOM ¿¡d Lice l3 equals $0- The,r im¡eascd s'uch th¿t Line 2l is equal to $l0M.
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Summary: Memorandum The Dayton Power and Light Company's Memorandum in Opposition
to Application for Rehearing electronically filed by Mr. Jeffrey S Sharkey on behalf of The
Dayton Power and Light Company


