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I. INTRODUCTION AND SUMMARY

IEU's Motion to Compel asks the Commission to order DP&L to produce analysis
that DP&L has performed relating to potential cost reductions. As demonstrated below, the
Commission should deny IEU's motion because the requested information is protected by the
attorney-client privilege and work product doctrine. Specifically, that information is protected

since producing it would reveal advice from DP&L's counsel as to the likely results of this case.

IEU also asks the Commission to order DP&L to provide copies of DP&L's Cost
Allocation Manual ("CAM") to IEU. IEU's motion on this ground is puzzling, because DP&L
has permitted IEU's counsel to inspect the CAM, and told IEU that DP&L would permit it to
have specific pages of the CAM if IEU could identify any specific issue in the case to which the
CAM was relevant; IEU has never been able to articulate a specific issue to which the CAM was
relevant, but IEU for reasons that it does not explain nevertheless filed a motion to compel
DP&L to produce the CAM. The Commission should not require DP&L to produce the CAM
since it is not relevant to any issue in the case. Further, the CAM is required to include the
minutes from DP&L's Board of Directors meetings; the Commission should not order DP&L to
produce those minutes because they are highly confidential and include attorney-client

communications.

IL. THE COMMISSION SHOULD DENY IEU'S MOTION TO COMPEL

A. DOCUMENTS THAT REVEAL THE ADVICE OF DP&L'S
COUNSEL

A document is privileged if it "reveal[s], directly or indirectly, the substance of a

confidential attorney-client communication." Smithkline Beecham Corp. v. Apotex Corp., 193

F.R.D. 530, 534 (N.D. IlI. 2000). Accord: United States v. Defazio, 899 F.2d 626, 635 (7th Cir.




1990) ("Communications from attorney to client are privileged only if they constitute legal

advice, or tend directly or indirectly to reveal the substance of a client confidence.") (emphasis

added).

Accordingly, courts have repeatedly held that documents were protected by the
attorney-client privilege, even though the document at issue was not a direct communication
between an attorney and a client, when the document in question would reveal the advice of the

attorney. Alexander v. Fed. Bureau of Investigation, 186 F.R.D. 154, 161 (D.D.C. 1999) ("'[t]he

attorney-client privilege applies to entries in a client's diaries that describe communications from
attorneys or are based on such communications™) (alteration in original) (quoting 24 Wright &
Graham, Federal Practice & Procedure § 5491, at 102 (Supp. 1998)) (and cases cited); Kelly v.

Ford Motor Co. (In re Ford Motor Co.), 110 F.3d 954, 966 (3d Cir. 1997) (holding that minutes

of board of directors' meetings that reflected attorneys' advice were privileged); Great Plains

Mut. Ins. Co. v. Mutual Reinsurance Bureau, 150 F.R.D. 193, 197-98 (D. Kan. 1993) (minutes of

board of directors' meeting that included attorneys' advice to board were privileged).

Courts have applied this rule to protect financial documents from disclosure. E.g.,

Simon v. G.D. Searle & Co., 816 F.2d 397, 401 (8th Cir. 1986), cert. denied, 484 U.S. 917, 108

S. Ct. 268 (1987). In Simon, the defendant's "risk management department monitor[ed] the
company's products liability litigation and analyze[d] its litigation reserves, apparently utilizing
individual case reserve figures determined by the legal department's assessment of litigation
expenses." Id. at 399. The Court held that the risk management documents -- which were
prepared by the risk management department, not the legal department — would be protected

from discovery as they revealed the attorneys' conclusions as to likely case results:



"Although the risk management documents were not themselves
prepared in anticipation of litigation, they may be protected from
discovery to the extent that they disclose the individual case
reserves calculated by [defendant's] attorneys. The individual case
reserve figures reveal the mental impressions, thoughts, and
conclusions of an attorney in evaluating a legal claim. By their
very nature they are prepared in anticipation of litigation and,
consequently, they are protected from discovery as opinion work

product."

Id. at 401 (emphasis added).!

Other courts have similarly held that documents setting case reserves were
protected from discovery because producing them would reveal legal counsel's evaluation of the

merits of the case. Certain Underwriters at Lloyds v. Fid. & Cas. Ins. Co., No. 89 C 876, 1998

U.S. Dist. LEXIS 3654, at *6 (N.D. I1l. Mar. 20, 1998) ("We conclude that reserve
recommendations, in this case, do reveal attorney mental impressions, thoughts, and conclusions
since the reserve figures were calculated only after an attorney acting in his legal capacity

carefully determined the merits and value of the underlying case."); Gen. Elec. Capital Corp. v.

DIRECTYV, Inc., 184 F.R.D. 32, 35-36 (D. Conn. 1998) (quoting Simon, and finding certain case

reserve documents to be privileged).

Here, IEU seeks (p. 2) any analysis DP&L has performed relating to potential cost
savings measures. However, the attached Declarations of Judi L. Sobecki ("Sobecki Dec.") and
Craig L. Jackson ("Jackson Dec.") demonstrate that producing those documents would reveal
legal advice from and mental impressions of DP&L's attorneys as to the likely results of this

case.

! The Simon Court concluded that the specific documents at issue were not protected by the attorney-client
privilege, because they aggregated the legal department's opinions about likely liability in many cases into a single
figure. Id. at 402. Here, in contrast, DP&L's financial documents are specific to this case, and are thus protected
under the rule described in Simon.



As background, Ms. Sobecki is an in-house attorney for DP&I. and has been
working on the Applications in this case since before they were filed. Sobecki Dec., ] 1-2. Ms.
Sobecki's principal area of practice is before this Commission, and in working on this case, she
has studied (among many other things): Ohio Rev. Code § 4928.142; Ohio Rev. Code
§ 4928.143; and this Commission's decision in AEP's ESP case. Sobecki Dec., ] 1, 3. Ms.

Sobecki has also been advised by Faruki Ireland & Cox P.L.L.. Sobecki Dec., § 3.

Based upon her analysis of the case, Ms. Sobecki advised other DP&L employees
regarding both the likely results of the case and the range of possible results. Sobecki Dec., §2;
Jackson Dec., § 2. DP&L used Ms. Sobecki's advice to conduct analysis of cost savings

measures. Jackson Dec., q 3.

Specifically, it is difficult for DP&L to make significant cost cuts without
adversely affecting service. Jackson Dec., § 3. DP&L has not made any final decisions as to
whether and how to make long-term cost cuts; DP&L will make final decisions on those points

once a Commission decision is issued in this case. Jackson Dec., § 3.

DP&L has, however, done a preliminary analysis of some potential cost cuts that
it could make. Jackson Dec., 4. The goal of that analysis was to attempt to identify sufficient
cost cuts to allow DP&L to earn a return on equity in the 7% to 11% range, which range the
Commission held to be reasonable in its AEP ESP decision, and which range DP&L has publicly

stated is its target range. Jackson Dec., J 4.

To determine the amount of cost cuts that DP&L would need to make to allow it
an opportunity to earn a ROE in that range, DP&L needed to know the likely outcome of this

case. Jackson Dec., 5. DP&L thus relied upon advice that it received from Ms Sobecki and



outside counsel as to the likely results of this case to determine the revenue DP&L expected to
earn in future years. Jackson Dec., § 5. Once DP&L determined the revenue that it would earn
in future years, it could determine the level of costs that it would need to cut so that it would be

able to earn an ROE in that range. Jackson Dec., { 5.

If DP&L was forced to disclose its analysis of costs that it would need to cut to
maintain a 7% to 11% ROE, then intervenors could determine the advice of DP&L's attorneys as
to the range of likely outcomes in this case. Jackson Dec., § 6. Specifically, DP&L's projected
revenues have been disclosed in discovery; if the amount and nature of the cost cuts that DP&L
is considering were made known through discovery, then intervenors could use the 7% to 11%
ROE target range to estimate the range of litigation outcomes that DP&L's attorneys have

advised DP&L is likely. Jackson Dec., § 6.

DP&L would be irreparably injured in this case if interevenors knew its
expectations as to the likely results of this case. Jackson Dec., § 7. For example, if intervenors
knew what DP&L expected to occur in this case, then they could attempt to use that knowledge
as an admission in the Commission proceedings or could use it to their advantage in settlement
negotiations. Jackson Dec., 7. DP&L's cost savings analysis is thus privileged, since revealing
that information would reveal the legal advice that DP&L's attorneys have provided to it

regarding the likely results of this case.

IEU also seeks (p. 2) documents that DP&L possesses relating to analysis DP&L
has performed regarding increasing its revenue. That request would encompass almost every
single document in this case, since this case is part of an effort to maximize DP&L's revenues;

those documents are plainly privileged. In fact, almost every document in DP&L's possession



could be linked directly or indirectly to an effort to maximize DP&L's revenue; the request is

thus exceedingly overbroad.

IIL. DP&L'S CAM

The Commission should not order DP&L to produce the CAM since IEU has
already had an opportunity to inspect it but has not been able to identify any specific issue to
which it is relevant. In particular, the Commission should not order DP&L to produce its board
minutes (which are incorporated into the CAM) since they are highly confidential, and constitute

privileged material. Kelly v. Ford Motor Co. (In re Ford Motor Co.), 110 F.3d 954, 966 (3d Cir.

1997) (holding that minutes of board of directors' meetings that reflected attorneys' advice were

privileged); Great Plains Mut. Ins. Co., Inc. v. Mut. Reinsurance Bureau, 150 F.R.D. 193, 197-98

(D. Kan. 1993) (minutes of board of directors' meeting that included attorneys' advice to board

were privileged).



Respectfully submitted,

/s/ Judi L. Sobecki

Judi L. Sobecki (0067186)

THE DAYTON POWER AND
LIGHT COMPANY

1065 Woodman Drive

Dayton, OH 45432

Telephone: (937) 259-7171

Telecopier: (937) 259-7178

Email: judi.sobecki@dplinc.com

/s/ Charles J. Faruki

Charles J. Faruki (0010417)
(Counsel of Record)

Jeffrey S. Sharkey (0067892)

FARUKI IRELAND & COX P.L.L.

500 Courthouse Plaza, S.W.

10 North Ludlow Street

Dayton, OH 45402

Telephone: (937) 227-3705

Telecopier: (937) 227-3717

Email: cfaruki@ficlaw.com

Attorneys for The Dayton Power and
Light Company



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing The Dayton Power and Light Company's

Memorandum in Opposition to IEU's Motion to Compel Discovery Responses Date has been

served via electronic mail upon the following counsel of record, this 11th day of January, 2013:

Samuel C. Randazzo, Esq.
Frank P. Darr, Esq.

Matthew R. Pritchard, Esq.
Joseph E. Oliker, Esq.
MCNEES WALLACE & NURICK LLC
21 East State Street, 17th Floor
Columbus, OH 43215-4228
sam@mwncmh.com
fdarr@mwncmh.com
mpritchard@mwncmh.com
joliker@mwncmh.com

Attorneys for Industrial Energy Users-Ohio

Philip B. Sineneng, Esq.
THOMPSON HINE LLP

41 South High Street, Suite 1700
Columbus, OH 43215
Philip.Sineneng@ ThompsonHine.com

Amy B. Spiller, Esq.

Deputy General Counsel

Jeanne W. Kingery, Esq.

Associate General Counsel

DUKE ENERGY RETAIL SALES, LLC and
DUKE ENERGY COMMERCIAL ASSET
MANAGEMENT, INC.

139 East Fourth Street

1303-Main

Cincinnati, OH 45202
Amy.Spiller@duke-energy.com

Jeanne Kingery@duke-energy.com

Attorneys for Duke Energy Retail Sales, LLC and
Duke Energy Commercial Asset Management, Inc.

Mark A. Hayden, Esq.

FIRSTENERGY SERVICE COMPANY
76 South Main Street

Akron, OH 44308
haydenm@firstenergycorp.com

James F. Lang, Esq.

Laura C. McBride, Esq.

CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center

800 Superior Avenue

Cleveland, OH 44114

jlang@calfee.com

Imcbride@calfee.com

N. Trevor Alexander, Esq.

CALFEE, HALTER & GRISWOLD LLP
1100 Fifth Third Center

21 E. State St.

Columbus, OH 43215-4243
talexander@calfee.com

David A. Kutik, Esq.
JONES DAY

North Point

901 Lakeside Avenue
Cleveland, OH 44114
dakutik@jonesday.com

Allison E. Haedt, Esq.

JONES DAY

325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215-2673
achaedt@)jonesday.com

Attorneys for FirstEnergy Solutions Corp.



Robert A. McMahon, Esq.
EBERLY MCMAHON LLC
2321 Kemper Lane, Suite 100
Cincinnati, OH 45206
bmemahon@emh-law.com

Rocco O. D'Ascenzo, Esq.

Associate General Counsel

Elizabeth Watts, Esq.

Associate General Counsel

DUKE ENERGY OHIO, INC.

139 East Fourth Street

1303-Main

Cincinnati, OH 45202

Elizabeth. Watts@duke-energy.com
Rocco.D'Ascenzo@duke-energy.com

Attorneys for Duke Energy Ohio, Inc.

David F. Boehm, Esq.

Michael L. Kurtz, Esq.

BOEHM, KURTZ & LOWRY
36 East Seventh Street Suite 1510
Cincinnati, OH 45202-4454
dboehm@BKI lawfirm.com
mkurtz@BKLlawfirm.com

Attorneys for Ohio Energy Group

Gregory J. Poulos, Esq.
EnerNOC, Inc.

471 East Broad Street
Columbus, OH 43215
Telephone: (614) 507-7377
Email: gpoulos@enernoc.com

Attorney for EnerNOC, Inc.

Colleen L. Mooney, Esq.

OHIO PARTNERS FOR AFFORDABLE

ENERGY

231 West Lima Street

P.O. Box 1793

Findlay, OH 45839-1793
cmooney2@columbus.rr.com

Attorney for Ohio Partners for Affordable Energy

Jay E. Jadwin, Esq.

AMERICAN ELECTRIC POWER
SERVICE CORPORATION

155 W. Nationwide Blvd., Suite 500
Columbus, OH 43215
jejadwin@aep.com

Attorney for AEP Retail Energy Partners LLC

M. Anthony Long, Esq.

Senior Assistant Counsel

Asim Z. Haque, Esq.

HONDA OF AMERICA MFG., INC.
24000 Honda Parkway

Marysville, OH 43040
tony_long@ham.honda.com

Asim Z. Haque, Esq.

Attorney for Honda of America Mfg., Inc.

Richard L. Sites, Esq.

General Counsel and Senior Director of
Health Policy

OHIO HOSPITAL ASSOCIATION
155 East Broad Street, 15th Floor
Columbus, OH 43215-3620
ricks@ohanet.org

Thomas J. O'Brien, Esq.
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
tobrien@bricker.com

Attorneys for Ohio Hospital Association

Thomas W. McNamee, Esq.
Assistant Attorney General

Devin D. Parram, Esq.

Assistant Attorneys General

180 East Broad Street

Columbus, OH 43215
Thomas.mcnamee@puc.state.oh.us
devin.parram@puc.state.oh.us

Attorneys for the Staff of the Public Utilities
Commission of Ohio



Mark S. Yurick, Esq.

(Counsel of Record)

Zachary D. Kravitz, Esq.

TAFT STETTINIUS & HOLLISTER LLP
65 East State Street, Suite 1000
Columbus, OH 43215
myurick@taftlaw.com
zkravitz@taftlaw.com

Attorneys for The Kroger Company

Mark A. Whitt, Esq. (Counsel of Record)
Andrew J. Campbell, Esq.

WHITT STURTEVANT LLP

The KeyBank Building

88 East Broad Street, Suite 1590
Columbus, OH 43215
whitt@whitt-sturtevant.com
campbell@whitt-sturtevant.com

Vincent Parisi, Esq.

Matthew White, Esq.
INTERSTATE GAS SUPPLY, INC.
6100 Emerald Parkway

Dublin, OH 43016
vparisi@igsenergy.com
mswhite@igsenergy.com

Attorneys for Interstate Gas Supply, Inc.

Steven M. Sherman, Esq. Counsel of Record
Joshua D. Hague, Esq. (admitted pro hac vice)

KRIEG DEVAULT LLP

One Indiana Square, Suite 2800
Indianapolis, IN 46204-2079
ssherman@kdlegal.com
jhague@kdlegal.com

Attorneys for Wal-Mart Stores East, LP
and Sam's East, Inc.

Melissa R. Yost, Esq., (Counsel of Record)
Maureen R. Grady, Esq.

Assistant Consumers' Counsel

Office of The Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485
yost@occ.state.oh.us
grady@occ.state.oh.us

Attorneys for Office of the Ohio Consumers'
Counsel

Christopher L. Miller, Esq.

(Counsel of Record)

Gregory H. Dunn, Esq.

Christopher W. Michael, Esq.

ICE MILLER LLP

250 West Street

Columbus, OH 43215
Christopher.Miller@icemiller.com
Gregory.Dunn@jicemiller.com
Christopher.Michael@icemiller.com

Attorneys for the City of Dayton, Ohio

M. Howard Petricoff, Esq.

Stephen M. Howard, Esq.

VORYS, SATER, SEYMOUR AND
PEASE LLP

52 East Gay Street

P.O. Box 1008

Columbus, OH 43216-1008
mhpetricoff@vorys.com
smhoward@vorys.com

Attorneys for the Retail Energy Supply
Association

Trent A. Dougherty, Esq. Counsel of Record
Cathryn N. Loucas, Esq.

OHIO ENVIRONMENTAL COUNCIL
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449
trent@theoec.org

cathy@theoec.org

Attorneys for the Ohio Environmental
Council



Joseph M. Clark, Esq., Counsel of Record
21 East State Street, Suite 1900
Columbus, OH 43215
joseph.clark@directenergy.com

Christopher L. Miller, Esq.
Gregory J. Dunn, Esq.

Alan G. Starkoff, Esq.

ICE MILLER LLP

2540 West Street

Columbus, OH 43215
Christopher.Miller@icemiller.com
Gregory.Dunn@jicemiller.com

Attorneys for Direct Energy Services, LL.C
and Direct Energy Business, LLC

M. Howard Petricoff, Esq.

VORYS, SATER, SEYMOUR AND PEASE
€I B

52 East Gay Street

P.O. Box 1008

Columbus, OH 43216-1008
mhpetricoff@vorys.com
smhoward@vorys.com

Attorneys for Exelon Generation Company, LLC,
Exelon Energy Company, Inc., Constellation
Energy Commodities Group, Inc., and
Constellation NewEnergy, Inc.

Matthew J. Satterwhite, Esq.

Steven T. Nourse, Esq.

AMERICAN ELECTRIC POWER SERVICE
CORPORATION

1 Riverside Plaza, 29th Florr

Columbus, OH 43215
mjsatterwhite@aep.com

stnourse@aep.com

Attorneys for Ohio Power Company

Ellis Jacobs, Esq.

Advocates for Basic Legal Equality, Inc.
333 West First Street, Suite 500B
Dayton, OH 45402
ejacobs@ablelaw.org

Attorney for Edgemont Neighborhood
Coalition

Stephanie M. Chmiel, Esq.

Michael L. Dillard, Jr., Esq.
THOMPSON HINE LLP

41 South High Street, Suite 1700
Columbus, OH 43215
Stephanie.Chmiel@ThompsonHine.com
Michael.Dillard@ThompsonHine.com

Attorneys for Border Energy Electric
Services, Inc.

Matthew W. Warnock, Esq.
J. Thomas Siwo, Esq.
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
mwarnock@bricker.com
tsiwo@bricker.com

Attorneys for The Ohio Manufacturers'
Association Energy Group

Kimberly W. Bojko, Esq.

Joel E. Sechler, Esq.

CARPENTER LIPPS & LELAND LLP
280 Plaza, Suite 1300

280 North High Street

Columbus, OH 43215
Bojko@carpenterlipps.com
Sechler@carpenterlipps.com

Attorneys for SolarVision, LLC



Matthew R. Cox, Esq.
MATTHEW COX LAW, LTD.
4145 St. Theresa Blvd.

Avon, OH 44011
matt@matthewcoxlaw.com

Attorney for the Council of Smaller Enterprises

Cynthia Fonner Brady, Esq.

Assistant General Counsel

EXELON BUSINESS SERVICES COMPANY
4300 Winfield Road

Warrenville, IL 60555
Cynthia.Brady@constellation.com

Attorney for Constellation
an Exelon Company

Edmund J. Berger, Esq. (admitted pro hac vice)
Office of The Ohio Consumers' Counsel

10 West Broad Street, Suite 1800

Columbus, OH 43215-3485
berger@occ.state.oh.us

Attorneys for Office of the Ohio Consumers'
Counsel

Mary W. Christensen, Esq.
Christensen Law Office LLC
8760 Orion Place, Suite 300
Columbus, OH 43240-2109
mchristensen@columbuslaw.org

Attorneys for People Working Cooperatively, Inc.

683068.1

Scott C. Solberg, Esq.(admitted pro hac vice)
Eimer Stahl LLP

224 South Michigan Avenue, Suite 1100
Chicago, OH 60604
ssolberg@eimerstahl.com

Attorney for Exelon Generation
Company, LLC

Stephen Bennett, Manager

State Government Affairs

300 Exelon Way

Kenneth Square, PA 19348
stephen.bennett@exeloncorp.com

Bill C. Wells, Esq.

AFMCLO/CL

Industrial Facilities Division

Bldg 266, Area A

Wright Patterson AFB, OH 45433
bill. wells@wpafb.af.mil

Christopher C. Thompson, Esq.

Staff Attorney (pending pro hac vice)
USAF Utility Law Field Support Center
139 Barnes Drive, Suite 1
Tyndall AFB, FL. 32403-5319

Attorneys for Federal Executive Agencies

/s/ Jeffrey S. Sharkey

Jeffrey S. Sharkey
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DECLARATION OF JUDI L. SOBECKI

I, Judi L. Sobecki, declare as follows:

1. My name is Judi L. Sobecki, and I am Deputy General Counsel at The
Dayton Power and Light Company ("DP&L"). I am licensed to practice law in the State of Ohio,
and I am one of the attorneys (along with our outside counsel, Faruki Ireland & Cox P.L.L.
("F1&C")) that represent DP&L in this matter. My principal area of practice is on cases pending

before this Commission.

2. For both the MRO Application and the ESP Application, I have provided
legal advice to DP&L employees (including Craig Jackson, who will also be filing a Declaration)

regarding both the likely outcomes and the range of possible outcomes. I provided advice



regarding likely and the range of possible outcomes repeatedly, including well before the MRO

Application was filed.

3. My legal advice on the likely outcomes of the MRO Application and ESP
Application was based upon my analysis of the respective statutory sections (Ohio Rev. Code
§§ 4928.142; 4928.143), the arguments advanced by intervenors, the Commission's decision in

AEP's ESP case, and advice I received from FI&C, and many other items.

4. I understand that some of my legal advice and the legal advice that DP&L
received from FI&C as to likely and the range of possible outcomes was used in certain analysis
that DP&L performed regarding potential cost-saving measures. Mr. Jackson covers that topic in

his Declaration.

I declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct.

Dated January 1™, 2013.

682869.1
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DECLARATION OF CRAIG L. JACKSON

I, Craig L. Jackson, declare as follows:

1. My name is Craig L. Jackson, and I am the Chief Financial Officer of The

Dayton Power and Light Company ("DP&L").

2 I have been involved in working on these cases since before they were
filed, and during the course of that work, I have been advised by DP&L's counsel, Judi Sobecki,
and DP&L's outside counsel, Faruki Ireland & Cox P.L.L. ("FI&C"), regarding both the likely

outcome and the range of possible outcomes of these cases.



3. The legal advice that I have received as to likely and possible outcomes of
the pending litigation was used to assist DP&L to perform certain analysis related to possible
cost reductions. Specifically, it is difficult for DP&L to make significant cost cuts without
adversely affecting service. DP&L has not made any final decisions as to whether and how to
make long-term cost cuts; DP&L will make final decisions on those points once a Commission

decision is issued in this case.

4, DP&L has, however, done a preliminary analysis of some potential cost
cuts that it could make. The goal of that analysis was to attempt to identify sufficient cost cuts to
allow DP&L to eamn a return on cquity in the 7% to 11% range, which range the Commission
held to be reasonable in its AEP ESP decision, and which range DP&L has publicly stated is its

target range.

5. To determine the amount of cost cuts that DP&L would need to make to
allow it an opportunity to earn a ROE in that range, DP&L needed to know the likely outcome of
this case. Specifically, DP&L relied upon advice that it received from in-house and outside
counsel as to the likely results of this case to determine the revenue DP&L expected to earn in
future years. Once DP&L determined the revenue it would earn in future years, it could
determine the level of costs that it would need to cut so that it would be able to earn an ROE in

that range.

6. If DP&L was forced to disclose its analysis of costs that it would need to
cut to maintain a 7% to 11% ROE, then intervenors could determine the advice of DP&L's
attorneys as to the range of likely outcomes in this case. Specifically, DP&L's projected revenue

has been disclosed in discovery; if the amount and nature of the cost cuts that DP&L is



considering were made known through discovery, then intervenors could use the 7% to 11%
ROE target range to estimate the range of litigation outcomes that DP&L's attorneys have

advised DP&L is likely.

7. DP&L would be irreparably injured in this case if interevenors knew its
expectations as to the likely results of this case. For example, if intervenors knew what DP&L
expected to occur in this case, then they could attempt to use that knowledge as an admission in

the Commission proceedings or could use it to their advantage in settlement negotiations.

I declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct.

Dated January ||, 2013.

(g Aot

Crai g L. Jacksén

682859.1
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