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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Adoption of Chapter )
4901:1-42, Ohio Administrative Code, )
Regarding Green Pricing Programs, to )
Implement Am. Sub. S.B. 315. )

Case No. 12-2157-EL-ORD

REPLY COMMENTS
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

l. INTRODUCTION

The Office of the Ohio Consumers’ Counsel (“OC@f), behalf of all residential
customers of Ohio electric distribution utilitie&€DUS”), responds to comments filed in
this proceeding to implement Amended SubstituteageBill 315 (“S.B. 315"}, Among
other things, S.B. 315 authorizes the Public Wa#itCommission of Ohio (“Commission”
or “PUCQ”) to periodically review, and to recommenedys to improve or expand, the
green pricing programs offered as part of competitetail electric service (“CRES”) in
Ohio?

In an Entry dated October 17, 2012, the Commissaught comment on the
PUCO Staff’s proposed green pricing rules, to ldifeed in a new Chapter 4901:1-42 of
the Ohio Administrative Code (“Chapter 42"YThe Commission instructed that

“comments be directed towards whether the propoged sufficiently address the

! 5.B. 315 was signed by the governor on June 112 26d became effective on September 10, 2012.

2R.C. 4928.70. S.B. 315 did not define the termeén pricing program.” The PUCO Staff has proposed
that the term mean “a program in which an Ohioteledistribution utility or CRES offers an eleatri
product in which the product is marketed based®fuel source and/or emissions profile. Such o
may include the use of renewable energy credits.”

% The proposed rules were issued as AttachmentiBet®ctober 17 Entry.



requirements of Am. Sub. S.B. 315 and how the robedd better address those
requirements’”

In initial comments filed on November 19, 2012, O@@ed the Commission to
add needed consumer protections and clarity tetheO Staff's proposed rules and to
streamline them. OCC suggested changes to thegedpules to accomplish this goal.

Initial comments were also filed by the consumeaoization Citizen Power, Inc.
(“Citizen Power”), and individually by industry iettests the Retail Energy Supply
Association (“RESA”), Ohio Power Company, FirstEgeBolutions Corp. (“FES”) and
Direct Energy Services, LLC and Direct Energy Bess) LLC (“Direct Energy”).

OCC'’s Reply Comments address some of the issugsdrhly the other commentérs.

The industry interests generally view the rules@secessary, duplicative, a
violation of their free speech rights, inconsisteith the governor's Common Sense
Initiative (“Initiative”) for regulations and beyaithe scope of R.C. 4928.70. As
discussed herein, the industry interests are wooripese issues. OCC does agree,
however, that the Commission should consider adggtiquarterly filing requirement for

green pricing program information as suggested iogdDEnergy.

Il. DISCUSSION
A. Proposed Rule 3(A) is not duplicative and unnessary.

The PUCO Staff's Proposed Rule 3(A) would requi@vigers offering green

pricing programs to ensure that any program madsediatributed to customers

* Entry at 2.

5 If OCC does not address an issue raised in otiranents, that should not be construed as OCC
acquiescing to the position raised in the otherroemts.



“accurately portray the product.” In its Commer@€C noted that the proposed rule
does not specify the standard for determining toei@cy of the promotional materidls.
OCC suggested that in order to protect consumetscaprovide certainty for consumers
and providers alike, Proposed Rule 3(A) should iregihat such promotional materials
comply with the marketing and solicitation provisiof the CRES rules found in Ohio
Adm. Code 4901:1-21-05.0CC also recommended that those who violate ribeng
pricing rules be subject to the same penaltie@setwho violate the CRES rufa:
forfeiture of up to $10,000 per occurrence; susjpensescission, conditional rescission,
revocation or non-renewal of the provider’s cetctife; rescission of a customer contract;
and/or restitution or damages to the customer.

Direct Energy and Citizen Power addressed the PS@G@'s Proposed Rule
3(A). Direct Energy did not oppose Rule 3(A) aspgwsed, but argued that the proposed
rule is duplicative and unnecessary due to thaenae of Ohio Adm. Code 4901:1-21-
05(C) (“Rule 5(C)")!° Direct Energy noted that it is a violation of BE(C)(3) if
advertisements and promotional materials from CRESiders do not include the
environmental characteristics of the service offeieapplicable’! In addition, Direct
Energy observed, Rule 5(C)(9) prohibits CRES prersdrom marketing, advertising or

claiming that environmental characteristics of tlygineration service energy source(s)

® OCC Comments at 5.

"1d.

®1d. at 5-6.

° Ohio Adm. Code 4901:1-21-15(A).
19 Direct Energy Comments at [2].
Hd.



provide an environmental advantage that does rist'8xDirect Energy stopped short of
recommending that the Commission delete the prapasge, however.

The Commission should retain the rule as propoyatidPUCO Staff, and
bolster it with needed consumer protections, as @e6mmended. Because the green
pricing rules are in a separate chapter of thesrintgn the CRES rules, it is not readily
apparent that the CRES rules apply to promotiondlraarketing materials for green
pricing programs. Hence the green pricing rulesighcross-reference the applicability
of any CRES rules to green pricing programs. Hwemmendation in OCC’s Comments
would serve that purpose.

Citizen Power stated that Proposed Rule 3(A) shapjdy to both program and
marketing material$® Citizen Power recommended that the proposedcitdeto either
the Federal Trade Commission’s Guides for the Wgmeironmental Marketing Claims
or the Environmental Marketing Guidelines for Etexty published by the National
Association of Attorneys General in 1999, or baih guidelines for the accurate
portrayal of marketing claim. OCC concurs with Citizen Power's recommendation,

addition to the cross-reference suggested in OCGmments.

21d.
13 Citizen Power Comments at [1].
1 1d. at [1]-[2].



B. The Commission Should Not Eliminate or Modify Poposed Rule 3(B)
as the Industry Interests Recommend.

The rule drawing the most response in commentsPr@sosed Rule 3(B), which
would require providers to submit their green pricprogram and marketing materials to
the PUCO Staff for review at least ten days befioiteal distribution to existing or
potential customers. Both RESA and Direct Eneeppmmended deleting the proposed
rule!® FES suggested alternative language that wouldenmekiew of green pricing
program and marketing materials “periodically upequest by the commission staff.”
Alternatively, FES suggested that materials beipiex\to the PUCO Staff within four
calendar days of a request from the PUCO $fafbhio Power’s only recommendation
was that the information be provided “on an infotimaal basis” instead of specifically
for the PUCO Staff's revieW’

The industry interests oppose the proposed rufewnfronts. They claim that
the proposed rule (1) is not within the scope &@.R928.70, (2) is inconsistent with or
could be replaced by other CRES-related rulesyi(Bates their free speech rights and
(4) is administratively burdensome. The industitgiests, however, are wrong.

1. R.C. 4928.70 does not prohibit the PUCO Staffi®view of
green pricing program and marketing materials.

The industry interests claim that requiring provglef green pricing programs to
submit program and marketing materials in advanc®UCO Staff review is not within
the scope of R.C. 4928.70. They argue that thegsed rule does not constitute

“periodic review” under the statute because it sargusly applies to individual

15 RESA Comments at 5; Direct Energy Comments at [4].
1% FES Comments at [4].
Yd.

18 Ohio Power Comments at 2.



providers and green pricing proje¢tsThey also argue that the purpose of the stagute i
for the Commission to provide recommendations mdiggrthe programs reviewed and
thus there is no basis or justification for prieview or approval of materials by the
PUCO Staff® Direct Energy contends that the statute givePth€O Staff the

authority to review or recommend changes to a gpeeing program only after the
program is in place and has known results, notreefee program has begéh.

The industry interests’ arguments that the PUCGr'Staroposed rule
contravenes R.C. 4928.70 are baseless. The stitesenot specify a cycle for
Commission review of green pricing programs. ladtghrough its silence on the issue,
the statute leaves the frequency of the reviewoupe Commission’s discretion.
Through Proposed Rule 3(C), the Commission woulek poviders submit program
data for review every six months.

Proposed Rule 3(B), however, can best be descabgart of the Commission’s
monitoring and enforcement authority for CRES totget consumers under R.C.
4928.10. That statute protects consumers fromiyaeceptive and unconscionable acts
and practices in the marketing, solicitation ané s CRES and in the administration of
any contract for CRES. R.C. 4928.70 does not fipalty prohibit the Commission
from reviewing program and marketing materials bethey are distributed to
customers, and in fact such review could be coadtas a means for recommending

improvements to programs under the statute.

19 RESA Comments at 4; Direct Energy Comments afJR]JFES Comments at [3].
20 RESA Comments at 4; Direct Energy Comments atffBJS Comments at [3].

L Direct Energy Comments at [3].



The statute also does not require that the Comom'ssieview or
recommendations for changes to a green pricingranognust be after the program is in
place, as Direct Energy contends. If that werectse, the statute would have specified
that the Commission conduct only a post facto reviBut R.C. 4928.70 contains no
such limitation, and the Commission should not reael into the law.

The PUCO Staff is intending that the Commissioraptively protect consumers
by reviewing green pricing program and marketindemals before they are distributed
to ensure the materials do not mislead or decehiedds. There is nothing wrong with
the PUCO Staff's approach to consumer protectibme industry interests would have
the Commission wait until consumers are harmedrbafetermining that claims are
deceptive or misleading. But the Commission, asgfats mission to monitor and
enforce compliance with rules and statutory prodestagainst deceptive and unfair
utility practices?” should direct its attention on the prevention afrh to consumers.

Proposed Rule 3(B) is not a continuous monitorihgreen pricing programs, as
the industry interests complain. The review waahdly occur when a provider is about to
start “initial distribution to existing or potentieustomers® Thus, the review would be
a one-time occurrence. In that regard, OCC conwithsCitizen Power, which
recommended an exception to the proposed rulenfamges to previously accepted green
pricing program and marketing materials that arendemis and not related to green

marketing claims, such as inserting a differenaleavhere the offer is being matfe.

22 5ee PUCO Mission statement, available at http:vypwico.ohio.gov/puco/index.cfm/about-the-
commission/mission-and-commitments/.

% proposed Rule 3(B).

24 Citizen Power Comments at [2)].



2. Proposed Rule 3(B) is not inconsistent with oruplicative of
other rules that apply to CRES.

The industry interests argue that the proposedisuleonsistent with or could be
replaced by provisions of the CRES rules. Dirautrgy pointed to Ohio Adm. Code
4901:1-21-05(B), which requires CRES providersit@ ghe Commission or the PUCO
Staff, within five calendar days of a request, pnymotional and advertising material
targeted for residential and small commercial austs?® That rule, however, is an
after-the-fact rule that would allow consumers ¢dhlarmed before the Commission
could act. A more preferable function of the Comssion is to ward off any harm to
consumers before it happens.

FES, on the other hand, suggested that the Conuniskould rely on a rule
requiring CRES providers to make specified infolioraavailable electronically to the
director of the service monitoring and enforcendapartment or the director’s designee
within four calendar days of making offers to Ohésidential customer$. The rule
mentioned by FES, however, is specifically for plugposes of market monitoring and
providing the public comparative information frorRES providers’ residential standard
contract offers’ The intent of that rule is to gather informatfon consumer awareness,
not to determine if the product is accurately @ortd, as the PUCO Staff has proposed.
Thus, the rule FES references is a poor subsfintine PUCO Staff’s review of

program and marketing materials before disseminataonsumers.

% Direct Energy Comments at [3]. Direct Energy agously cited to Ohio Adm. Code 4901:1-21-05(a).

%6 FES Comments at [3]-[4]. FES erroneously cite®io Adm. Code 4901:1-23-03(D). The
requirement FES referenced is found in Ohio AdndeéC4901:1-21-03(D).

27 Ohio Adm. Code 4901:1-21-03(D).



In addition, Direct Energy pointed to the sanctiangler Ohio Adm. Code
4901:1-21-15 as further proof that the proposed isihot neede®. Again, this rule is
an after-the-fact rule, which only serves as a re¢éamecompense consumers who have
been harmed instead of preventing the harm initbeplace. Proposed rule 3(B), on the
other hand, proactively protects consumers, sexwggque purpose and is not
duplicative with other rules.
3. Where, as here, the purpose of the PUCO Staffteview of
green pricing program and marketing materials is toprotect
Ohioans from unlawful statements about their electic choices,

the review would not violate the free speech rightsf program
providers.

Both RESA and Ohio Power raised concerns that the® Staff's review would
violate the free speech rights of green pricinggpan providers. RESA expressed the
fear that future Commissions will use the penaftyysions of Chapter 4901:1-21 “as a
means of prior restraint on the CRES provider's mm@rcial speech?®® Ohio Power also
contends that the PUCO Staff's review will amounat‘gag order® Their arguments,
however, are without merit.

As Ohio Power admits, the materials that woulddveewed by the PUCO Staff
involve commercial speectl. When it comes to commercial speech, howeverjgmnts
of the speaker are not absolute, as the U.S. Sep@aurt has acknowledged:

The First Amendment’s concern for commercial spegtiased on the

informational function of advertising. Consequgnthere can be no
constitutional objection to the suppression of cartial messages

28 Direct Energy Comments at [3]. See also Ohio R@®amments at 2.

291d. OCC suggested that the penalty provision lib@\dm. Code 4901:1-21-15 be incorporated into the
green pricing rules. OCC Comments at 5-6. Addahguage of OCC'’s proposal shows, the penalty would
be imposed only after notice and hearing. Id.a¢itment at 3.

3% Ohio Power Comments at 2.
d.



that do not accurately inform the public about lavéctivity. The
government may ban forms of communication mordyike deceive
the public than to inform it, or commercial speeelated to illegal
activity. 3
http://www.law.cornell.edu/supct/html/historics/lUSSCR_0447 055
7_Z0O.html - 447 US 557n6

Admittedly, the proposed rule does not make th@sas the review clear. When
read with Proposed Rule 3(A), however, the PUCG'Steeview apparently would be to
determine whether the materials accurately pottraygreen pricing programs providers
offer to consumers. Thus, the purpose of the P\$ELF's review of the materials would
be to protect Ohio consumers from unlawful stateésen addition, the review would
protect the provider's competitors from losing éxig or potential customers due to
misleading or deceptive statements in the provederaterials. This is a proper function
of prior review of commercial speech by governmzodies.

Ohio Power also raised the concern that “theraarebjective standards in the
proposed rule that would facilitate an independet objective determination by Staff
that the materials should be apprové&ti.Ih this regard, OCC recommends that the
proposed rule should state that the review woultblsure compliance with Ohio
Adm. Code 4901:1-21-08. The Commission should adopt OCC’s recommendation.

4. The PUCO Staff's review of green pricing programand

marketing materials before distribution to customess should
not be administratively burdensome.

In their comments, several of the industry inteseatsed concerns about the

burden Proposed Rule 3(A) would impose on greesingriprogram providers. Direct

32 Central Hudson Gas & Electric Corp. v. Public SeeviComm’n of New York47 U.S. 557, 563-564
(1980) (citations omitted).

33 Ohio Power Comments at 2.
34 0Ccc Comments at 5-6.
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Energy asserted that the proposed rule is a signifiadministrative burdén. Ohio

Power called the proposed rule “unwise becauseuidcunduly disadvantage of [sic] one
competitive provider over another; holding up onever's marketing activities while
letting another’s proceed without delay could stdbmpetition in this area, especially
given the lack of specific guidance as to what mi@teshould be deemed acceptatife.”
These arguments, however, are without basis.

As noted earlier, the review would only take plaeéore initial distribution of the
program and marketing materials. If the Commissvene to exempt from the rule
modifications that are de minimis or do not invofyeen pricing claims, the review
would only be necessary when a provider changeslémas or descriptions in its
program or marketing materials.

RESA opposed the proposed rule as contraveninbitietive. RESA argued
that by adding ten business days to every marketiogram rolled out, the proposed rule
may deter providers from bringing green pricinggreoms to Ohid” This argument,
however, is not availing.

In fact, the proposed rule is consistent with th&dtive. Under the Initiative,
“[p]rotecting the public is first and foremost. 38" A cornerstone of the Initiative is to
promote compliance over punishméhtBy subjecting green pricing program and

marketing materials to pre-distribution review hg PUCO Staff, the Commission

% Direct Energy Comments at [4].
% Ohio Power Comments at 1-2.
3" RESA Comments at 4.

% Executive Order 2011-01K at 1.
*¥1d. at 1-2.

11



would be protecting the public by ensuring thatyers comply with PUCO rules,
rather than punishing them after-the-fact, as softke industry interests would pref@r.
The review contained in the PUCO Staff's Proposal&B(B) would not be
administratively burdensome on providers, espaciaithaterials could be submitted
electronically** The industry should cooperate with the PUCO Staéfview that is
designed to protect consumers.
C. The Commission Should Consider Adopting a Quarity Filing

Requirement for Proposed Rule 3(C), as Direct Enenrg
Recommended.

In Proposed Rule 3(C), the PUCO Staff suggestediteaCommission establish
a semi-annual filing requirement for providersite fetails of their green pricing
programs with the Commission. In its commentseE&liEnergy noted that Ohio Adm.
Code 4901:1-25-02 already contains reporting reguénts for similar informatioff.
Direct Energy recommended that instead of creatimajher report with different
deadlines, the Commission should amend the Marketitidring rules to include the
green pricing data the proposed rule would redtire addition, Direct Energy
recommended that the Commission update the existargget monitoring forms to
separate green pricing data from other data redjainethe fornf*

OCC has no objection to this change, subject tatbmussion regarding
confidentiality in the next section of these Re@lymments. Ohio Adm. Code 4901:1-

25-02(A)(2) requires quarterly filings of informaiti similar to that identified in Proposed

“0 See Direct Energy Comments at [4].

1 See Executive Order 2011-01K at 3, section 2.g.
“2 Direct Energy Comments at [4].

*1d.

*1d.

12



Rule 3(C). Having green pricing information onuwaderly basis would be of greater
benefit to the Commission as it reviews green pg@rograms.

D. Many of the Providers’ Concerns Regarding Disclsure of
Competitively Sensitive Information Are Unfounded.

Several of the industry interests opposed someeoPUCO Staff's proposed
rules because they feared the rules would leadstbodure of competitively sensitive
information. Direct Energy stated that ProposeteR(B) “is an unnecessary blanket
disclosure of competitively sensitive dafd.’"FES opposed Proposed Rule 3(C), claiming
that filing competitive sensitive information wastmequired by R.C. 4928.76. And
both FES and Direct Energy opposed the filing ahpetitively sensitive data under
Proposed Rule 3(D), which would make the inforrmapablic unless and until the
provider filed a motion for protection, for feamibuld be disclosed. FES suggested
that Proposed Rule 3(D) could be amended to makafbrmation protected upon
filing, * while Direct Energy recommended that “the greadpct data for CRES
providers be treated as confidential informatiamnieas and until the interconnection
applicant or customer owner may make, or agreedaikensuch information public
subject to Ohio Admin. Code § 4901:1-25-02(A)(5)(f}) Many of these fears are
unfounded.

Unless docketed, proprietary information providedne Commission is subject

to Ohio’s Public Records law. R.C. 149.43(A)(1)vpadly defines public records to

**1d.

“® FES Comments at [5].

“71d.; Direct Energy Comments at [5].
“8 FES Comments at [5].

“9 Direct Energy Comments at [5].
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include records kept at any state office but exetuor exempts from this definition those
records “whose release is prohibited by state @erfd law.” Because Ohio has adopted
the Uniform Trade Secrets Act, and has codifieddésfinition of “trade secrets’® public
agencies such as the Commission are prohibited feteasing public documents that
qualify as a trade secret. Although the excepsdo be narrowly construed in favor of
disclosure’ information meeting the definition of “trade setiis not to be disclosetf.
Thus, if green pricing information provided to t@emmission truly is a “trade secret”
under the law, the providers should have no fean@information being disclosed.

As for information that is docketed, the Commisdhas established a procedure
for the submission of material that the filer wolilke to be protectet® The process
requires a showing by the filer that the mategakorthy of protection, and is subject to
challenge. This process is preferable to Ohio A@Gode 4901:1-25-02(A)(5)(b), which
would make the information confidential until thkef deems that it should not be.

However the Commission seeks to protect confidemmiarmation, it should
severely limit the scope of the information to wetpcted. Only information that is truly

a “trade secret” should be protected.

0 R.C. 1331.61(D).

°1 SeeState ex rel. Rocker v. Guernsey Cty. Sheriffe©ffi26 Ohio St.3d 224, 2010 Ohio 3288, 932
N.E.2d 327, 1 6 (“We construe the Public Recordsliderally in favor of broad access and resolvg an
doubt in favor of disclosure of public records.”)

%2 SeeState ex rel. Lucas Cty. Bd. of Commrs. v. OhidrBnmnental Protection Agend2000), 88 Ohio
St.3d 166, 172, 2000 Ohio 282, 724 N.E.2d 411 (“Oéo Uniform Trade Secrets Act, R.C. 1333.61
through 1333.69, is a state law exempting tradeesefrom disclosure under R.C. 149.43.").

53 Ohio Adm. Code 4901-1-24.

14



E. The Commission should reject the changes to Rsosed Rule 3(E)
advocated by Direct Energy and FES.

None of the parties objected to the intent of PsggloRule 3(E), which requires
any CRES provider who offers a green pricing progta maintain sufficient
documentation to verify that adequate resources wecured and retired to support the
products offered. Direct Energy recommends thattttes be incorporated into existing
CRES requirements in Ohio Adm. Code 4901: 2 EES requests that a Green-e
certification process satisfy the Commission’s infation request in Section’&.For
non-Green-e products, FES requests that intermbiemureports satisfy the
requirement® The Commission should not adopt these changes.

If a CRES provider wants to substitute the Greee+éfication documentation to
satisfy this rule, it should be allowed only at thscretion of the Commission and
through a filed waiver request. The Commissiorusthadopt the rule as proposed by the
PUCO Staff, with the changes recommended in OCOmi@ents.

F. Providers Should Be Required to Document Thatte Resources Used

for Green Pricing Programs Are Separate from ThoséJsed to Meet
Ohio’s Alternative Energy Portfolio Standard.

Only RESA appears to challenge Proposed Rulev@(ih requires sufficient
documentation to verify that the resources usesipport participation in the green
pricing program are separate from the resources faseompliance with the state’s
alternative energy portfolio standard (“AEPS”). &argues that “[n]o reason has been

presented why a uniform, single system of verifyiingt the power being sold as green

>4 Direct Energy Comments at 6.
> FES Comments at 6.
% d.

15



power is in fact from renewable resources. [SICJRESA also remarks that separate
documentation systems will raise costs without B-defined benefit® RESA is off
base with its criticism, however.

The criteria for a renewable energy credit (“‘REGSgd to satisfy the Ohio AEPS
is very specific and can be more rigorous than € R&ed to satisfy a green pricing
program. The Ohio AEPS has requirements as tomtday type, where geographically
the REC is generated (and whether it is deliveratitethe state), the in-service date of
the generation and the life of the RECIt is only logical that the green program
provider be able to present documentation thatifiggmthe green product for AEPS
purposes and for green pricing program purposes.

Also, if customers are paying a premium to havegadr percentage of their
power be “green,” these RECs should not be useddimpliance with the AEPS since
customers are already paying for these throughdsgtde alternative energy riders in the
case of EDUs or internally in the price offered@RES for retail electric service. The
Commission should adopt the PUCO Staff's Proposdd B(F), with the changes

recommended in OCC’s Comments.

.  CONCLUSION

Many of the arguments offered by the industry ie$és in opposition to the green
pricing rules proposed by the PUCO Staff are basel@he Commission should reject

the industry’s proposals discussed above. In dalprotect consumers, the Commission

5" RESA Comments at 6.
%8 |d. at 6-7.
% Ohio Adm. Code 4901:1-40-03 and 4901:1-40-04.
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should adopt the PUCO Staff's proposed rules, thighchanges recommended in OCC
Comments.

Respectfully submitted,

BRUCE J. WESTON
OHIO CONSUMERS’ COUNSEL

/sl Terry L. Etter
Terry L. Etter, Counsel of Record
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone: 614-466-7964 (Etter direct)
etter@occ.state.oh.us
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