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l. INTRODUCTION

The Undersigned Parties (“Movants"pcluding consumer advocates
representing the approximately 611,000 residentibty consumers of Duke Energy
Ohio Inc. (“Duke” or “the Company”), submit this Blg to the Memorandum Contra
that Duke filed on October 19, 2012, against thetJdotion to Dismiss Duke’s

Application. This Reply is submitted to preventustjretail electric service rates from

! The Office of the Ohio Consumers’ Counsel, theddmergy Group, the Ohio Partners for Affordable
Energy, The Kroger Company, the City of Cincinn@&ieater Cincinnati Health Council, Ohio
Manufacturers’ Association, Wal-Mart Stores Eastdrfd Sam’s East, Inc., Cincinnati Bell, Inc. and th
Industrial Energy Users-Ohio.



being imposed on customers of Duke, in direct viotaof the Stipulation agreed to by
Duke and numerous parties and approved by the Pld€Ghan one year ago.

Duke’s Memorandum Contra provides no valid reasby the Public Utilities
Commission of Ohio (“PUCQO” or “Commission”) shouidt grant the Joint Motion to
Dismiss Duke’s Application to collect $776 milligplus carrying charges) from
customers—about $150-$200 per year for three yeaestypical residential customer.
As explained in the Joint Motion to Dismiss, Duk@jsplication is barred by the
following: two Commission-approved Stipulationse tstatutory deadline for the filing
of applications for rehearing; the doctrines ofjuelicata and collateral estoppel; and
public policy. Accordingly, the Commission shogjcnt the Joint Motion to Dismiss,
filed October 4, 2012.

I. THE RULES OF CIVIL PROCEDURE NEED NOT BE STRICT LY
APPLIED.

As an initial matter, Duke attempts to stringerthply a standard of review that
is tied to the Civil Rules of Procedure. The Compargues that the Motion to Dismiss
must satisfy the requirements of Civil Rule 12{B}Vhile the Commission may use the

civil rules, where practicabfethe Commission has recognized that it is not bduynthe

2 In the Matter of the Application of Duke Energy ®©for Authority to Establish a Standard Servicee®ff
Pursuant to Section 4928.143, Revised Code, ifrdhe of an Electric Security Plan, Accounting
Modifications and Tariffs for Generation Servi€zase No. 11-3549-EL-SSO, et al., Stipulation and
Recommendation (Oct. 24, 2011) (“Stipulatiorgpproved Opinion and Order (Nov. 22, 2011) (“Duke
ESP Proceeding”).

3 Duke Memorandum Contra at 2-3 (October 19, 20I)ke also argues that the Motion to Dismiss must
satisfy the requirements of Civil Rule 8.

* Cf., R.C. 4903.082 (without limiting the Commissi® discretion, the rules of civil procedure shobil
used wherever practicable).



rules of civil procedure. Even Duke concedesithis footnote’. Rather, the
Commission has the discretion to regulate the m&eind procedure of all matters
brought before if,and may rule upon motions without strictly adhgria the civil rules.
Thus, even if a motion to dismiss would not be tgdrunder the civil rules, the
Commission may, in its discretion, grant such aiomotipon a showing of good cause.
As demonstrated in the remaining sections beloezMbvants have demonstrated good
cause for the Commission to dismiss Duke’s appboat

Further, even if the Commission viewed the Ciwlé® as instructive in this case,
Duke’s Application should be dismissed on numeignesinds as outlined in the Motion
to Dismiss. In the Joint Motion, Movants sufficigneéxplained how Duke failed to state
a claim upon which relief could be granted. Adioat in the Joint Motion to Dismiss,
Duke’s Application should be dismissed on numeigrnesinds. The Motion to Dismiss
also addresses the Commission’s lack of jurisdictieer part of the subject matter at
issue in Duke’s request, explaining that the Corsmisdoes not have jurisdiction to
grant the accounting authority Duke requests astablish Duke’s proposed non-

bypassable chardeAccordingly, even if the Civil Rules were bindingon the

® Pro Se Commercial Properties v. The Cleveland Etettuminating Co.,Case No. 07-1306-EL-CCS,
Entry on Rehearing at 9 (November 5, 2008) (citBrgater Cleveland Welfare Rights Org., Inc. v. Pub
Util. Comm.(1982), 2 Ohio St.3d 62); Duke Memorandum Contrfa 4.

5 Ohio Admin. Code 4901-1-14.

" A number of Signatory Parties to this pleadingtiznre to contest the PUCO’s authority to: (1) allaw
EDU an opportunity to collect “transition revenus®yond the term provided by law and contrary tormpri
settlements resolving any transition revenue clanah (2) invent and apply a cost-based ratemaking
methodology for purposes of substantially incregsin EDU’s compensation for generation capacige S
In the Matter of the Commission Review of the Cap&harges of Ohio Power Company and Columbus
Southern Power Compang@ase No. 10-2929-EL-UNC, Applications for Rehegfiled by IEU-Ohio,

OCC and OEG (Aug. 1, 2012). See alsthia Matter of the Application of Columbus Southieower
Company and Ohio Power Company for Authority t@Blsth a Standard Service Offer Pursuant to
Section 4928.143, Revised Code, in the form oflactiic Security PlanCase No. 11-346-EL-SSO, et al.,
Applications for Rehearing filed by IEU-Ohio, OCé&hd OEG (Sept.7, 2012).

3



Commission (which they are not) the Motion to Dissnineets one or more of the

grounds justifying dismissal of Duke’s application.

lll.  THE DUKE ESP STIPULATION ESTABLISHED CAPACITY RATESTO
BE PAID BY SSO CUSTOMERS BASED UPON RPM PRICES AND

PROVIDED COMPENSATION TO DUKE FOR ITS FRR OBLIGATIO NS
OVER THE ESP TERM.

Duke takes issue with the Movants’ argument tisa@iplication in this
proceeding violates the Duke ESP StipulafioBpecifically, Duke alleges that the
Stipulation “says nothing about the charge for RiR®lesale capacity services under a
compensation mechanism or about how or whether Bmleegy Ohio receives ‘just and
reasonable compensation’ for such servideRuke's allegations, however, are flatly
contradicted by the terms of the Stipulation, #imony presented by Duke’s own
witnesses in the ESP case, the Commission’s Odigatimg the ESP Stipulation, and the
tariffs Duke implemented to carry out the Stipudati Duke’s unsubstantiated claims
should be summarily rejected.

A. The Terms of the Stipulation Link Retail SSO Raes to
Wholesale Capacity Rates.

As explained in the Joint Motion to Dismiss, numexgections of the Stipulation
addressed how competitive retail electric serviG&RES”) providers and wholesale
supply auction winners will be charged PJM RPM-bgsdces for capacity, including
Sections II.B, and IV.A. But the Stipulation aksxplicitly linked retail SSO rates to

those wholesale capacity prices.

8 Memorandum Contra at 3-7.

® Memorandum Contra at 6.



In Stipulation Section 11.B, Duke agreed to supgdpacity to PJM, which PJM
would then charge to wholesale supply auction wisingased on the final zonal capacity
price (“FZCP”) in the unconstrained RTO region:

Acknowledging Duke Energy Ohio’s status as an FRfRyein
PJM, the Parties agree that Duke Energy Ohio shalbly
capacity to PJM, which, in turn, will charge fompeaity to all
wholesale supply auction winners for the applicaiohe periods
of Duke Energy Ohio’s ESP with the charge for saigacity
determined by the PIJM RTO, which is the FZCP in the
unconstrained RTO regidf.

Section IV.A of the Stipulation echoed Duke’s cortim@nt to supply capacity to PJM,
which would in turn charge CRES providers for catyaat the PIM price. The provision
stated as follows:

Consistent with Section II.B., above, the Partigiea that Duke

Energy Ohio shall supply capacity resources to RIMch in turn,

will charge for capacity resources to all CRES pexs in its

service territory for the term of the ESP, with theeption of

those CRES providers that have opted out of DulerdynOhio’s

FRR plan, for the period which they opted out. Plagties further

agree that during the term of the ESP, Duke Enéigy shall

charge CRES providers for capacity as determinetthédy IJM

RTO, which is the FZCP in the unconstrained RTQomregor the

applicable time periods of its ESP.

Importantly, the ESP Stipulation also drew a ligtvizeen Duke’s commitments
regarding the wholesale capacity price for CRESipieys and the price of capacity (and
energy) to Duke’s SSO customers. SpecificallytiBedl.C of the Stipulation permitted
Duke to implement two riders to recover the co$tseoving SSO load—Rider RC

(Retail Capacity) and Rider RE (Retail Energy).e3éariders were fashioned so that the

19 Stipulation at Section 11B (Oct. 24, 2011).

M |d. at Section IVA. See also Duke’s SSO suppiigreement (Attachment F to the Stipulation) which
confirms at Section 3.1(b) that SSO Suppliers pulichase capacity from Duke at the FZCP.
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revenues collected would equal the auction clegrmges, as converted into retail rates.

Section I1.C reads as follows:
Duke Energy Ohio will implement Rider RC (Retailp2aity) and
Rider RE (Retail Energy) to recover the costs dased with
servicing its SSO load, with the aggregate sunhefrevenues
under said riders equal to the auction clearinggsiias converted
into retail rates. Rider RC shall recover the ajstapacity
consistent with paragraph B above***Rider RC ande&RiRE are
unconditionally bypassable by all non-SSO custom®&igler RC
and Rider RE will be put into effect through updatates for each
of the PJM planning years for which all tranchestifie delivery
period have been approved by the Commission.

The aggregate revenues provided under Riders R&REratre to be “converted
into retail rates” through the formula attachedhi® Stipulationt? A review of this
attachment shows that the underlying capacity gacealculating Rider RC is based on
PJM's FZCP.

Therefore, it is clear that Rider RC covers theac#y portion of the auction price
and Rider RE covers the energy portion of the angtrice. That auction price is set
under the provisions of Sections II.B and IV.A, alnis based upon RPM pricing, and
not Duke’s embedded cost of capacity. Duke’s disituous claim that the Stipulation
says nothing about the charge to customers oettw/ery of costs for providing FRR
wholesale capacity services is contradicted byrialia, the terms of the Stipulation.
While the Stipulation may not use the exact teromipensation for FRR capacity,” the

scope of the Stipulation clearly encompassed judtraasonable compensation in light of

Duke’s Stipulation commitments, including its whedée capacity commitments.

12 Attachment B, Ex. 1B at 2.



B. The Testimony of Duke’s Witnesses Wathen and Jaon in the
ESP Proceeding States That Duke Will Receive Jushd
Reasonable Compensation for its FRR Obligations dhe
Retail Level Through Riders RC and ESSC.

To support and explain the ESP Stipulation, Dules@nted several withesses,
including withesses Wathen and Janson. Theimtesty makes clear that capacity
pricing for Duke’s SSO customers was to be baseahanket pricing. In addition, their
testimony confirms that Duke would receive just asalsonable compensation for its
FRR services as a result of the ESP Stipulation.

Mr. Wathen explained that Rider RC was the mechaeistablished to
compensate Duke for capacity provided to SSO custemSpecifically, Mr. Wathen
stated that “Rider RC is the mechanism to estaltiistcapacity component of Duke
Energy Ohio’s ESP. As described ababe, total cost of capacity included in the SSO
supply procured in the CBP auction is a producthef FZCP*** 713

Mr. Wathen went on to address how Rider RC in tiyguation differed from the
Rider RC contained in the Company’s Application:

As originally proposed and as described in my Diflexstimony,
the Rider RC was to be predicated upon a formuéafoa
developing the fixed costs, including a reasonadie of return,
associated with the Company’s Legacy Generatingtagbat,
under the Company’s proposal, would have beentefédyg
dedicated to Ohio customers. Essentially, Ridemk@ld have
been a ‘cost based’ charge for the capacity netxserve all
customers. ***[R]ather than customers paying fopagzity at
Duke Energy Ohio’s embedded cost of service fomihe-year

and five-month period proposed in the Applicatitney will now
be paying market-based prices for capacity in paitye**

13 In the Matter of the Application of Duke Energy ©for Authority to Establish a Standard Servicee®ff
Pursuant to Section 4928.143, Revised Code, ifrdhen of an Electric Security Plan, Accounting
Modifications and Tariffs for Generation Servi€zase No. 11-3549-EL-SSO, et al., Supplemental
Testimony of William Don Wathen Jr. at 8 (Oct. 2811) (emphasis added).

1d. at 10.



This point is reiterated later when Mr. Wathen axpd how customers will be
paying a market rate instead of cost-of-servicethadit will be bypassable:

At a basic level, this change [from the cost bageatge for
capacity as proposed by the Company in its Appboab an
auction-determined retail capacity price] means ¢hiatomers will
be paying a market price for capacity instead efdbst-of-service
based charge proposed by Duke Energy Ohio in ifdiégtion.
The Company’s Application in these proceedings psep a long-
term ESP, with a non-bypassable cost of serviceeébpsce to
determine the retail price for capacity.

*kk
During the settlement discussions of this casePtries made it
clear that a market price for the SSO service wafeged. This
necessitated a change to the Company’s proposed R@. The
change to Rider RC in the ESP means that customikzay a
market price for capacity at the FZCP for the FRiRatlon and
will pay a market price for capacity establishedcbynpetitive
auction following that term. In either case, the@ for capacity
will be without reference to Duke Energy Ohio’s ttokservice.
The Company is agreeing to implement a full CBEdtermine
the retail price for its SSO®

The testimony of Ms. Janson, President of Duked@n@®hio, also explicitly
confirms that Duke agreed to be compensated faagpbased on RPM prices:

In the Stipulation and Recommendation, the pargesgnized
Duke Energy Ohio’s obligations as an FRR entity, dodthe term
of the ESP, Duke Energy Ohio will supply capacégaurces to
PJM, which, in turn, will charge wholesale supiéor capacity.
But the charge applicable to these wholesale sengplvill not
reflect Duke Energy Ohio’s costs of service asraafiabove.
Rather, the charge will be predicated upon PIJMx&aciy market
pricing structure. To clarify, Duke Energy Ohio bethe
obligation to provide the capacity resources nergd® serve all
customers in our footprint for the term of the E8M the
Company will be compensated for capacity resousesgd upon
competitive PIJM price¥.

151d. at 12-13 (Oct. 28, 2011).

18|n the Matter of the Application of Duke Energy ©for Authority to Establish a Standard Servicee®ff
Pursuant to Section 4928.143, Revised Code, ifrdhen of an Electric Security Plan, Accounting
Modifications and Tariffs for Generation Servi€zase No. 11-3549-EL-SSO, et al., Supplemental
Testimony of Witness Janson at 4-5 (Oct. 28, 2011).
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Hence, Duke’s testimony confirms that Duke woulckree just and reasonable
compensation for its FRR services as a resulte&8&P Stipulation.

Mr. Wathen also addressed another provision oEtBE Stipulation, the
establishment of the Electric Service Stability gjeaRider (‘ESSC”), which Duke
notably fails to mention in its Memorandum Contiidhe Signatory Parties agreed to pay
Duke an addition $110 million per year for threangethrough Rider ESSC “to provide
stability and certainty regarding Duke Energy Osiptovision of retail electric service
as an FRR entity while continuing to operate uradeESP.*” The ESSC was created as
a non-bypassable rider to allow Duke to recove0®88lion in addition to the capacity
revenues it will receive from CRES providers an@®S5istomers for its capacity.

Witness Wathen described the ESSC rider and exqalaay it was necessary:

From the Company’ perspective, the need for RI&&SE is
simple. Duke Energy Ohio is required to supplyazty for the
Company’s entire footprint until at least the 2@14&/6 PIM
planning year. And Duke Energy Ohio will satisfystobligation,
in part with its Legacy Generation Assets***. Adtigh the ESP
contained in this Stipulation will result in a fbmpetitive bid for
Duke Energy Ohio’s SSO price, and Duke Energy @hio
committing to transfer its generating assets taféilate or
subsidiary, that transfer will take time and then@any must
continue to meet its PJM capacity obligation. Mwer, as part of
the negotiation in the settlement of this ESP Gbenpany has
agreed not to participate in auctions for its ov803oad with the
Legacy Generating Assets as a resource. Accokditig
Company has agreed that its Legacy Generation g\gskonly
participate in the wholesale PIJM day-ahead andtiraal energy
markets for the first three calendar years of tBR E Rider ESSC
is a means of providing economic stability andaiety during the
term of the ESP, while recognizing the value of Binergy
Ohio’s commitment of its capacity and its commitinenlegally

" Duke ESP Stipulation at 16. OCC, IEU-Ohio, FirstEgy Solutions, and OMA expressly took no
position regarding the ESSC, and did not suppoopgose it. See footnote 5.

9



separate its Legacy Generation Assets so thatfattened and
fully competitive market will exist in its serviterritory*®

Duke’s witness Janson also provided testimony erE8SC, specifically linking
the ESSC to the objective of protecting Duke’s fficial security:

The Commission has recently acknowledged thatlgtaénd
certainty are important under the law, both from plerspective of
customers and from the perspective of the distobuttility and

its investors. Rider ESSC, as agreed to by theatigy parties, is
intended to ensure the availability of adequatélk, and
reasonably priced electricity supply and rate $itgtand certainty
in respect of retail electric servicEhe amount is further intended
to protect the Company's financial integrity ancgere that the
overall revenue under the ESP is adequate to Duledy Ohio in
its provision of an SS@\s | understand, Rider ESSC is permitted
and authorized under R.C. 4928.143(B)(2)(d) asl&&iy and
providing certainty in regard to retail electria\gee. | further
understand that Rider ESSC is consistent with tr@r@ission's
authority under R.C. 4928.143(B)(1), which authesian ESP to
include provisions relating to the supply and pricof generation
service™

Duke’s testimony confirms that the ESSC was intdrtdecompensate Duke for
its FRR obligations: Duke is “required to suppliythe capacity for customers in our
footprint.”?° Thus, the ESSC was meant to provide Duke withrieatic stability and
certainty” in satisfying its FRR capacity commitrheiuke’s misleading claim that the
Stipulation did not address compensation for itRFRRpacity commitment should be

rejected.

18 Supplemental Testimony of Witness Wathen at 18.
19 Supplemental Testimony of Witness Janson at 14. @ 2011) (emphasis added).
20

Id. at 4.

10



C. In Approving the ESP Stipulation, The Commission
Recognized That it Was Establishing Capacity Chargefor
SSO Customers and Compensating Duke for its FRR Capity
Obligations.

The Commission’s order approving the ESP stiputetexognizes that Duke
agreed to charge market-based capacity pricesstomers’: The Commission
appropriately describes Duke’s initial Applicatias seeking an “unavoidable capacity
charge” that would allow Duke to “recover the casitsupply capacity and a reasonable
rate of return.** However, Duke’s initial proposal regarding capauias significantly
changed under the Stipulation. As discussed abovieu of a cost-based capacity
charge proposed in its Application, Duke agreetksus to provide capacity to PIJM, and
PJM would then provide capacity to wholesale sujpigtion winners based on RPM
pricing. Under the Stipulation, SSO customers waateive capacity priced as a
derivative of the wholesale prices charged to suppttion winners.

In describing the ESP Stipulation, the Commissicecueately characterizes
Duke’s commitment to SSO supply: “Duke shall sypgapacity to PIM, which, in turn,
will charge for capacity to all wholesale supplyeton winners for the applicable time
periods of Duke’s ESP with the charge for said capaetermined by the PIJM RTO,
which is the FZCP in the unconstrained RTO regfonAdditionally, the Commission
identifies the concept that Duke is to supply c#yaesources to all CRES providers in

its service territory for the term of the ESP, withM charging the CRES providers for

21 n the Matter of the Application of Duke Energyi®for Authority to Establish a Standard ServicdéeDf
Pursuant to Section 4928.143, Revised Code, ifrdhe of an Electric Security Plan, Accounting
Modifications and Tariffs for Generation Servi€zase No. 11-3549-EL-SSO, et al., Opinion and Orde
(Nov. 22, 2011).

2|d. at 8.
Z1d. 12 (b) at 11-12.
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capacity as determined by the PJM RTO which iS<h&P?** Moreover, the

Commission describes how capacity supplied by CaikePM pricing to PIM will

translate into capacity supplied to SSO load custem
Duke will implement it (sic) retail capacity ridéRider RC) and
retail energy rider RE) to recover the costs asgediwith serving
its SSO load with the aggregate sum of the revenndsr Rider
RC and RE equal to the auction clearing pricespaserted into
retail rates. Rider RC shall recover the costagfacity and Rider
RE shall recover all remaining auction costs***,

The Commission also recognizes that the ESSC sugplts the revenues that
Duke is to receive for its FRR commitments. Then@uossion appropriately notes that
the ESCC compensates Duke for providing retailteteservice, protects Duke’s
financial integrity, and ensures that the ovemlenue under the ESP is adequate for
Duke’s provision of an SS&.

There is no doubt that the Commission recognizat th approving the
Stipulation, it was approving capacity pricing fetail SSO customers and that pricing
was specifically tied to wholesale capacity basedR®&M pricing. Additionally, the
Commission understood that Duke would receive autdit compensation for its FRR

commitment in the form of the ESSC. Duke’s falsat@stations otherwise should be

given no weight.

241d. 14 at 18.
%d. at 12.
2% 1d. at 47.

12



D. Duke’s Commission-Approved Tariffs Implementingthe
Stipulation Clearly Establish That the Capacity Chage to be
Paid by SSO Customers is Based Upon PJM’s Determide
Wholesale FZCP.

When the Commission approved Duke’s ESP Stipulatimrdered Duke to file
copies of its tariffs to implement provisions oétBtipulatior’”” On December 21, 2011,
Duke filed copies of its tariffs, in final form, wdh Duke alleged were “consistent with
the Opinion and Order issued by the Commission ovelber 22, 20112 Duke’s
tariff pages for Rider RC, Sheet No. 111, proviuk it is applicable to all retail
jurisdictional customers who receive generationiserfrom Duke under the Standard
Service Offer.

The tariff also indicates that capacity rates télcalculated based on the
wholesale FZCP for the duration of the ESP. Thi& @arifies that the wholesale FZCP
for the rate effective period will be convertecbimetail rates using the methodology
provided for in the Stipulatiof?. Rider RE, on Duke’s tariff Sheet No. 112, apptiesll
retail jurisdictional customers receiving genenatas SSO customers. It states that it is
the residual calculation flowing from the overa8@ auction results, after deducting the
cost of capacity.

Thus, Duke’s tariffs themselves provide insighbinist what issues the ESP
Stipulation resolved. Contrary to Duke’s claini tariffs leave no doubt that Duke set
the capacity charge to be paid by SSO customesggdban the PJM determined

wholesale FZCP, a market-based pricing approatiesd tariffs were approved by the

271d. at 51.

% |n the Matter of the Application of Duke Energyi®for Authority to Establish a Standard ServicéeDf
Pursuant to Section 4928.143, Revised Code, ifrthe of an Electric Security Plan, Accounting
Madifications and Tariffs for Generation Servi€gase No. 11-3549-EL-SSO, et al., Duke Tarifinigil
(Dec. 22, 2011).

% See Duke Stipulation Attachment B, Exhibit 1, page
13



Commission, and have been effective since Jany&91P, collecting rates and charges
from Duke’s SSO customers accordingly.

As such, Duke’s arguments that the ESP Stipulatidmot address whether
Duke receives just and reasonable compensatidtsfBRR capacity obligations are
baseless and inaccurate and should be rejecteglteiiihs of the Stipulation, the
testimony presented by Duke’s own witnesses irEBE case, the Commission’s Order
adopting the ESP Stipulation, and the tariffs Dukplemented to carry out the
Stipulation are clear: the issue of just and reabte compensation for Duke’s FRR
capacity obligations has already been resolved.

IV. THE COMMISSION EXPRESSLY LIMITED ITS HOLDINGS | N THE
AEP OHIO CAPACITY CASE ORDER TO AEP OHIO.

Duke argues that, in Case No. 10-2929-EL-UNC Qbmmission adopted a
“new methodology...to establish a just and reasonedisé for the provision of capacity
by an FRR entity®> Duke asks the Commission to apply that methodologt. But the
AEP Onhio Capacity decision was not a generic Comimisdecision that would apply to
all electric distribution utilities, including Dukendeed the Commission, in December of
2010, established the docket in that case to asl&E® Ohio’s application filed at FERC
which proposed changes to compensation for capeoits>

The Commission itself recently confirmed thatdéision in AEP Ohio’s
Capacity Case was just that—a decision that appdiédEP Ohio’s compensation for

capacity costs. Inits Entry on Rehearing mmAEP Ohio Capacity Case, the

3% Memorandum Contra at 13.

31 Seeln the Matter of the Commission Review of the Ciap&@harges of Ohio Power Company and
Columbus Southern Power Compa@ase No. 10-2929-EL-UNC, Entry at {5 (Dec. 8,01

14



Commission explicitly limited its holding on a statompensation mechanism to AEP
Ohio. Specifically, the Entry on Rehearing prowde

The Commission initiated this proceedsalely to review AEP-

Ohio’s capacity costand determine an appropriate capacity

charge foiits FRR obligations. We have not considered tissco

of any other capacity supplier subject to our jdretion nor do we

find it appropriate to do so in this proceedifg.

Duke settled the matters it now seeks to addresss case in its ESP Stipulation.

The AEP Ohio capacity case, as the Commission la@e rmlear in its recent Entry on
Rehearing, does not serve as a basis for permiirkg to reopen these matters.

V. PUBLIC POLICY DICTATES THAT THE COMMISSION DISMI  SS
DUKE’S APPLICATION.

Duke argues that while it is cognizant that itsuessf would require customers to
pay an additional $776 million plus inter€gin spite of the fact that Duke signed a
settlement resolving the compensation it would ikector its FRR capacity), it is
“imperative that the public utility serving thosestomers has the opportunity to remain
financially viable.®* As noted by Duke’s subsidiaries, Duke Energy Cemuial Asset
Management (“DECAM”) and Duke Energy Retail Sal3HR”"),* there is nothing in
the policy of the state that requires or allows@uenmission to base an order on a

utility’s threats that it requires a specific retumn equity for its generation services.

32 Entry on Rehearing at 77 at 32 (emphasis add®el. alsdd. at 58 (“This proceeding was initiated by
the Commission for the purpose of reviewing AEPd@hcapacity charge for its FRR obligations.”)

% Duke appears to no longer stand by its positianith filing does not seek to increase rates stauers.
See Duke Application at 111 (where Duke claimed ‘tthés Application seeks no increase in amounts to
be paid by customers.”) Accordingly, where a rat@éase is requested, an evidentiary hearing isresj
under R.C. 4909.18, should the PUCO not grantaire JMotion to Dismiss.

34 Memorandum Contra at 7.

% In the Matter of the Commission Review of the Cip&harges of Ohio Power Company and
Columbus Southern Power Compa@gse No. 10-2929-EL-UNC, DER and DECAM Reply Baef.
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After all, Duke, like all other electric distribom utilities in Ohio, has an obligation to
provide necessary and adequate electric servicéaailiies>® And Duke must provide
consumers a standard service offer of all competitetail electric services necessary to
maintain essential electric servite.

Moreover, as of August 2, 2012, Duke maintainedh inyestment grade credit
ratings from S&P, Moody’s & Fitcf® The outlook from both Fitch and Moody’s was
stable. Since Duke continues to be viewed favgrhblrating agencies, there is no
emergency justifying the implementation of someitioltll recovery mechanism.
Cyclical declines in profitability are simply part the competitive market, especially in
the volatile commodity market for electricity.

Further, Duke claims that the Commission shoultbfolthe AEP Ohio precedent
in approving its request in this caSeBut Duke’s desire to be treated like AEP Ohio is
far from sufficient to justify disregarding a Conssion-approved settlement. The

Commission has repeatedly indicated that it vasiipsilations, acting to preserve the

% See R.C. 4905.22; R.C. 4928.02(A)(it is a potityhe state to ensure the availability to custandr
adequate, reliable, safe, efficient, nondiscrinongtand reasonably priced retail electric service)

3" R.C. 4928.141(A).
3 Duke Second Quarter 2012 Earnings Review and Bssiblpdate (August 2, 2012).

%% Memorandum Contra at 8.
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integrity of the stipulations on many occasiéh¥he Commission should not undermine
the value of stipulations by allowing Duke to igadhe agreement it made. That
agreement is embodied in the language of the &tipul itself, Duke’s own testimony,
the Commission’s Order adopting the Stipulationg Buke’s tariffs. Instead, the
Commission should uphold the precedential valualafs decisions, including its
decision to adopt the Stipulation in the Duke E&&ec

If AEP Ohio had lost its Capacity Case and hadlvequired to charge only
RPM as the state compensation mechanism, and tegsigned Signatory Parties had
then asked to be relieved of their agreement tatlpa$330 million ESSC, Duke would
undoubtedly have protested that the Stipulationtinesonored. The Signatory Parties
are asking for nothing less.

VI.  THE APPLICATION VIOLATES RES JUDICATA AND COLLA TERAL
ESTOPPEL, DESPITE DUKE’'S ARGUMENTS TO THE CONTRARY.

Duke argues that the doctrines of res judicatacatidteral estoppel do not apply
to bar its request in this caSe Duke is incorrect for a number of reasons. Dinkélly

argues the doctrine of res judicata “cannot beia@ph connection with all proceedings

“%In the Matter of the Application of The Cincinn@ts & Electric Company for an Increase in Its Rates
for Gas Service to All Jurisdictional Custome@gse No. 95-656-GA-AIR , Opinion and Order at 83-3
(Dec. 12, 1996)tn the Matter of the Application of The Toledo Campfor Authority to Amend and
Increase Certain of Its Rates and Charges for Ele&ervice; In the Matter of the Application ofél'h
Cleveland Electric llluminating Company for Authigrio Amend and Increase Certain of its Rates and
Charges for Electric Service; In the Matter of tiemplaint of Benedictine High School et al.,
Complainants, v. The Cleveland Electric lllumingt@ompany, Respondent; In the Matter of the
Commission’s Investigation into the Financial Cdiwdl, Rates, and Practices of The Cleveland Electri
llluminating Company; In the Matter of the Commiges Investigation into the Financial Condition,
Rates, and Practices of The Toledo Edison Compa@aye No. 95-299-EL-AIR, Opinion and Order at
244-246 (Apr. 11, 1996)n the Matter of the Regulation of the Electric FG®@mponent Contained Within
the Rate Schedule of Ohio Power Company and Reldgigrs,Case No. 93-101-EL:-EFC, Opinion and
Order at 91-96 (May 25, 1994y the Matter of the Regulation of the Purchasexd @djustment Clause
Contained Within the Rate Schedules of Cincinnas & Electric Company and Related Matte€ase

No. 83-17-GA-GCR, Opinion and Order at 16-19 (Ril51984).

41 Memorandum Contra at 9-16.
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before the Commission,” but only those of a judiniaure?” But the Duke ESP
proceeding was clearly judicial in nature and pdedi parties the opportunity to litigate
the issues. In the Duke ESP proceeding, the PUG®@ded notice, held an evidentiary
hearing, and provided parties the opportunity tmuiuce evidence. Thus, the PUCO
acted in its judicial capacity in resolving the E@Bceeding. Consequently, collateral
estoppel and res judicata may be used to bartlitig@f Duke’s request

Duke also argues that the elements of res judaradecollateral estoppel are not
met, largely because Duke alleges that the issugsd in this case were not already
litigated and the evidence presented in this cé@asifrom that presented in the Duke
ESP casé’ But, as explained above the issue of how Duketwags compensated for
providing capacity as an FRR entity was an integaat of the prior proceeding. The
Stipulation, Duke’s testimony, the Commission Oraerd Duke’s tariffs all attest to that
fact. The issues raised in this case were alrktgigted, and Duke had the opportunity
to present evidence of its embedded costs of rfeRR entity. In fact it did present
such evidence in its original applicatitut as part of the settlement Duke agreed to
forego cost based capacity in lieu of market basgcity and compensation through
Riders RC and ESSC. Duke agreed to be compenfeatiésl FRR obligation under the
terms of the Stipulation. Duke’s agreement untberStipulation cannot be squared with

its new allegations in this proceeding that itdeaiving inadequate capacity

42 Memorandum Contra at 9.
3 Superior's Brand Meats, Inc. v. Lindle§2 Ohio St.2d at 135.
44 Memorandum Contra at 10-16.

“> See Direct Testimony of Wathen at 4-10 (June R@1}describing the formula for the original Rider
RC as being derived through a traditional ratenkavenue requirement). Rider RC, under the
stipulation, changed from a cost based calculdtiancalculation derived from wholesale capacitydsh
on RPM. See Stipulation at Attachment B, Exhibipdge 2.
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compensation, which will cause it to operate dgaificant loss*® Thus, when collateral
estoppel and res judicata are applied, it is dlearDuke is precluded from seeking the
additional relief requested in its Application.

Moreover, Duke’s arguments in favor of narrowing fitope of the res judicata
and collateral estoppel doctrines are contrarggall precedent regarding these doctrines.
As noted in the Motion to Dismiss, res judicatachrdes not only re-litigation of issues
raised and decided in a prior action. The doctailse “applies even to instances in
which a party is prepared to present new evidencew causes of action not presented
in the first action, or to seek remedies or forrheetief not sought in the first actiort”

The Supreme Court of Ohio has stated that:
A party can not re-litigate matters which he mighve interposed,
but failed to do in a prior action between the sgaeies or their
privies, in reference to the same subject matterd if one of the
parties failed to introduce matters for the consitien of the court
that he might have done, he will be presumed te heaived his
right to do sd'®

Hence, the scope of these doctrines is broad anek@ained in detail in the
Motion to Dismiss, encompasses Duke’s claims inptlesent case. Duke was afforded a
fair opportunity to litigate how its capacity shduwle priced when it filed its ESP
application. In fact, the very same legal authattiigt it relies on here—Section 8.1 of the

PJM RAA which authorizes the Commission to estaldistate compensation

mechanism—was part of the legal authority Dukeetkbn to seek a cost-based rate for

“¢ See Application at 15.

*” American Home Products Corporation v. Roger W. ¥(2603), 152 Ohio App.3d 267 (Ct. Apps. ™0
Dist., 2003);Ron Thomas, Sr. v. Restaurant Developers Qd@07), 1997 Ohio App. LEXIS 3062.

“8 Covington and Cincinnati Bridge Co. v. Sargé&t75), 27 Ohio St. 233, 237-38.
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capacity in its filed ESP. The facts are the sah®|aw is the same, and the parties are
the same.

The issues pertaining to the capacity rate werékmelwn because AEP Ohio
was litigating the same issues at both the federdlstate levels since, at a minimum,
December, 2010. Duke’s notion that the state masha(or methodology for
establishing the state mechanism) was a new crelagicthe Commission in 2012, after
the approval of its ESP, is just inaccurétdn its Entry in 2010, the Commission
“expressly adopt[ed] as the state compensation amsim for the Companies [AEP
Ohio] the current capacity charges establishedbyhree-year capacity auction
conducted by PIM?® The Commission explained further that it fouriatta review is
necessary in order to determine the impact of topgsed change to AEP-Ohio's
capacity charges. As an initial step, the Commissigeks public comment regarding the
following issues: (1) what changes to the curréatiesmechanism are appropriate to
determine the Companies' FRR capacity charges itm €dmpetitive retail electric
service (CRES) providers; (2) the degree to whi&#AOhio's capacity charges are
currently being recovered through retail rates apgd by the Commission or other
capacity charges; and (3) the impact of AEP-Oluafsacity charges upon CRES
providers and retail competition in Ohitt"Clearly, the issue of an appropriate capacity

charge for AEP Ohio was fully raised and litigatadd was known to the industry in

9 Memorandum Contra at 8, 10-15 (Specifically, ogepa5 of its Memorandum Contra, Duke
misleadingly claims: “Duke Energy Ohio’s cost obpiding the wholesale capacity service under astat
compensation mechanism was not addressed in thetifiation. Neither was the recovery of such
costs. The parties, including Duke Energy Ohid,rthit have an opportunity to fully and fairly lisite the
claim of just and reasonable compensation for theigion of non-retail services.”)

*0 See supra n.30, Entry at 2.
*Hd.
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2010. The only thing that is new or different iske’s attempt to get a second bite at the
regulatory process by seeking the “higher of” thgutt reached in its two Stipulations or
the litigated result in AEP Ohio’s Capacity Case.

According to the Court, “where an administrativeq@eding is of a judicial
nature and where the parties have had an ampletopfiy to litigate the issues involved
in the proceeding, the doctrine of collateral egpnay be used to bar litigation of
issues in a second administrative proceedifdhe Ohio Supreme Court has held that
PUCO proceedings “characterized by notice, headnd,the making of an evidentiary
record” are quasi-judicial proceedintjsMoreover, the doctrine can also be applied in
cases concluded by settlemé&htTherefore, res judicata and collateral estoppel b
Duke’s requests in this case.

VIl.  THE ISSUE OF WHETHER THE COMMISSION HAS JURISD ICTION

TO GRANT THE RELIEF REQUESTED BY DUKE IS STILL PEND ING
BEFORE THE COMMISSION.

Duke argues that the Commission reaffirmed itstglid authorize deferrals
under R.C. 4905.13 in the recent Entry on Reheanit@ase No. 10-2929-EL-UNE.
But, in that case, the Commission also explicitlhtveld a decision on whether the costs
deferred under AEP Ohio’s state compensation mesimacould be recovered through a
non-bypassable charge to retail customers. Spalifj the Commission stated:

The Commission notes that several of the partigs bpent
considerable effort in addressing the mechanit¢eeteferral

%2 Superior’ Brand Meats, Inc. v. Lindle§2 Ohio St.2d 133 (syllabus).

%3 Ohio Consumers’ Counsel v. Pub. Util. ComirL1 Ohio St.3d 384, 2006-Ohio-5853 at 19 (angpti
Ohio Domestic Violence Network v. Pub. Util. Conit®94), 70 Ohio St.3d 311, 31%)ffice of
Consumers’ Counsel v. Pub. Util. Conm(t©94), 70 Ohio St.3d 244.

¥ Scott v. East Clevelar(d984), 16 Ohio App. 3d 429, 476 (Ct. App.).

% Memorandum Contra at 17.
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recovery mechanism, such as whether CRES provaterail
customers should be responsible for payment of SBR's
deferred capacity costs, whether such costs shsujghid by non-
shopping customers as well as shopping customealsyhether
the deferral results in subsidies or discriminajatiging between
non-shopping and shopping customers. We find thaf these
arguments were prematurely raised in this case CHpacity
Order did not address the deferral recovery meshariRather, the
Commission merely noted that an appropriate regomerchanism
would be established in the ESP 2 Case and thabthey financial
considerations would also be addressed by the Cssioniin that
case. The Commission finds it unnecessary to agémggsiments
that were raised in this proceeding merely as &mgit to
anticipate the Commission's decision in the ESRgeC
Accordingly, the requests for rehearing or claafion should be
denied®

Therefore, the issue of whether the PUCO hasdiatien to grant the relief that
Duke requests in this case is still unresolvechiey@ommission, and will not be resolved
until the Commission issues a substantive EntriRehearing in AEP Ohio’s ESP case.
And notably, a number of parties joining the Jdidtion to Dismiss contend that the

Commission does not have such jurisdiction.

VIIl. CONCLUSION

For the reasons discussed above, the Commissiamdsgi@ant the Joint Motion to
Dismiss. Doing so would protect customers from alawful $776 million increase in
rates. Additionally, dismissing the Application wd reaffirm the Stipulation that was
agreed to by Duke and numerous parties (includiedPlUCO Staff) and approved by the
Commission. The Stipulation was final, and it ddawt be reopened to subject
customers to additional rate increases solely s=canother utility received what Duke

perceives to be a better deal.

% Entry on Rehearing at 50-51.
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