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In the Matter of the Application of Duke )
Energy Ohio, Inc. for the Approval of a ) Case No. 12-2402-EL-ATA
Tariff for a New Service. )

REPLY MEMORANDUM IN SUPPORT OF THE MOTION TO INTERVENE
OF OHIO POWER COMPANY

On August 29, 2012, Duke Energy Ohio, Inc. (Duke) filed an application with the
Commission seeking, among other things, an order from the Commission “establishing
the amount of the cost-based charge, pursuant to Ohio’s newly adopted state
compensation mechanism, for the provision by Duke Energy Ohio of capacity services
throughout its service territory. . . .»' Because the disposition of this and other issues in
these proceedings may adversely affect its interests, Ohio Power Company (AEP Ohio)
filed a motion to intervene on October 16, 2012. Like most of the other motions to
intervene filed in this case, Duke opposes AEP Ohio’s intervention. As further explained
below, the Commission should reject Duke’s curious anti-intervention stance and keep

this proceeding open to all interested parties.

: August 29, 2012 Duke Application at § 2 (internal quotations omitted).



Based on its systematic opposition to and intervention from any entity that is not a
retail customer or customer group (and one group that does represent retail customers), it
is evident that Duke would like the Commission to adopt a stringent and restrictive
intervention policy in this case. In addition to opposing AEP Ohio’s intervention request,
Duke has opposed intervention requests filed by FirstEnergy Solutions Corp., Exelon
Generation Company, Dominion Retail, Constellation NewEnergy, DPL Energy
Resources, AEP Retail Energy Partners, Interstate Gas Supply, Retail Energy Suppliers
Association, and Industrial Energy Users-Ohio. These parties are routinely granted
intervention in Commission proceedings. And the Supreme Court of Ohio has found that
“intervention ought to be liberally allowed so that the positions of all persons with a real
and substantial interest in the proceedings can be considered by the PUCO.” There is no
way to square Duke’s crusade to largely block intervention in this case with the Supreme
Court’s mandate for liberal intervention.

As such, Duke’s anti-intervention position must yield and should be rejected.
Focusing more specifically on the intervention criteria being applied to AEP Ohio, the
criteria for intervention were reviewed and demonstrated in AEP Ohio’s motion to
intervene. The additional points below reply to specific points made in Duke’s
memorandum in opposition.

AEP Ohio’s interest in this proceeding is substantial and its positions relate directly
to the issues presented in the Application

Duke argues (at 2-3) that it is unnecessary for AEP Ohio to defend and protect the

10-2929 decision and record here since the Commission itself is savvy enough to

2 Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St. 3d 384, 387, 2006-Ohio-
5853, 920 (2006).



recognize and stem any manipulations on its own. AEP Ohio agrees that the Commission
is capable or recognizing manipulations of its own decision. For example, the
Commission has independently refuted Duke’s key mischaracterization of the 10-2929
decision through its recent Entry on Rehearing in that case. Specifically, contrary to
Duke’s prevalent and repeated assertion in this case that the 10-2929 decision created a
statewide SCM that applies equally to Duke and AEP Ohio, the Commission
unequivocally stated:

The Commission initiated this proceeding solely to review AEP-Ohio's

capacity costs and determine an appropriate capacity charge for its FRR

obligations.

10-2929 Entry on Rehearing at 32 (emphasis added). See also id. at 58 (“This proceeding
was initiated by the Commission for the purpose of reviewing AEP Ohio’s capacity
charge for its FRR obligations.”) Regardless, Duke’s position opposing AEP Ohio’s
intervention based on the Commission’s independent capability to recognize flaws in
parties arguments completely misses the mark.

Duke’s position is essentially that AEP Ohio’s participation is inappropriate
because it might be unnecessary for AEP Ohio to defend and protect the 10-2929 decision
and record, provided the Commission independently recognizes and corrects the parties’
statements and arguments concerning the 10-2929 decision and record. But the
decisionmaker’s independent capabilities cannot possibly form a relevant basis for
denying intervention to an interested party — that would be an unfair and unlawfully
restrictive approach to intervention. The fact is that parties can and do assist the
Commission in reaching policy determinations on complex matters such as Duke’s

Application. Accordingly, Duke’s argument that the Commission may not need AEP



Ohio’s assistance is not only speculative but is also irrelevant to the appropriate criteria
for intervention.

Duke also argues (at 3) that the RAA “does not provide for the development of
multiple compensation mechanisms in a single state” and claims (at 4) that the 10-2929
decision “did not direct the establishment of a state compensation mechanism that is
restricted in its application to only AEP Ohio.” As already demonstrated above, Duke is
clearly wrong about the Commission’s intended scope of the SCM created for AEP Ohio
in the 10-2929 case. AEP Ohio submits that Duke is also wrong about the unduly
restrictive interpretation of the RAA. There can be no question that the RAA
contemplates and permits a cost-based SCM based on the FRR entity’s cost of providing
capacity; it is obvious that a cost-based rate will vary by FRR entity. Thus, Duke’s
suggestion that the RAA requires statewide uniformity is baseless. Indeed, Duke itself
has already stated in this case that it seeks a different rate than what AEP Ohio received
based on the same formula.” While AEP Ohio has no intention of fully addressing merits
issues as part of the intervention process, it is sufficient here to say that Duke’s continued
and pervasive misapplication of the 10-2929 decision and record only serves to reinforce
AEP Ohio’s stated interest to further participate in this case. AEP Ohio also observes
that the pleading exchange between Duke and AEP Ohio regarding the simple matter of
intervention has resulted in some very poignant and revealing statements by Duke about
the nature of its Application; thus, the exchange provides a window into the usefulness of

AEP Ohio’s ongoing participation in this case.

* Duke’s Memorandum in Support of Motion to Vacate the October 3, 2012 Entry at 5-6. See also
Application at 3; Application for Review and Interlocutory Appeal at 8.



Duke’s opposition to AEP Ohio’s intervention also fails to address the fact that
Duke’s Application is “designed to mirror that which was recently set in place by the
Commission for [AEP Ohio]™ and “merely seeks arithmetic calculations and the
application of an outcome that has already been found to be just and reasonable.”® Thus,
not only is Duke’s Application premised on the decision in AEP Ohio’s case but the
proposal hinges on a determination that AEP Ohio and Duke are similarly situated — a
matter that AEP Ohio is uniquely qualified to address. This situation is highly unique
based on the way Duke has premised its request on the decision in AEP Ohio’s capacity
case. To the extent that Duke’s Application and arguments are entirely premised on the
decision in Case No. 10-2929-EL-UNC, AEP Ohio has a strong interest in this case that
no other party adequately represents.

AEP Ohio’s motion to intervene set forth a second and completely distinct interest
in this proceeding based on R.C. 4928.146. Specifically, AEP Ohio is an electric
distribution utility within the definition of Revised Code § 4928.01 and, as such, may
provide competitive retail electric service to electric load centers within the certified
territory of another such utility pursuant to R.C. § 4928.146. AEP Ohio maintains that its
prospective legal right to compete in Duke’s service territory under R.C. 4928.146
provides another distinct interest for purposes of intervening in this case.

Duke criticizes this basis for intervention (at 5) as being a prospective interest that
is not a real and substantial interest. Duke fails to recognize that a statutory right under

R.C. 4928.146 is presently vested in AEP Ohio even if it is not being presently exercised.

4 See Duke’s September 13, 2012 Memorandum in Opposition to FirstEnergy Solutions Corporation’s
Motion to Intervene at 2 (emphasis added).

* Duke’s Memorandum in Support of Motion to Vacate the October 3, 2012 Entry at 5-6. See also
Application at 3; Application for Review and Interlocutory Appeal at 8.



Duke’s argument is the same as saying a certified CRES provider that has no current
customers cannot intervene; while Duke has made such flimsy objections to CRES
intervention in this case, its arguments opposing AEP Ohio’s intervention are no less
meritless and should fare no better. A prospective ability does constitute a present
interest, regardless of whether it is being exercised (since a proceeding could
permanently terminate or otherwise affect the ability to exercise those rights in the
future). Thus, if the Commission is to grant intervention to any CRES providers in this
proceeding, it must also grant intervention to AEP Ohio because and EDU’s interest
under R.C. 4928.146 is substantively identical to a CRES provider when it comes to a
determination of wholesale capacity charges.

AEP Ohio’s motion to intervene also set forth a third basis to establish an interest
in this case that is related to the Duke SSO stipulation. In particular, AEP Ohio was a
party to Duke’s most recent ESP case, Case No. 11-3549-EL-SSO and is concerned that
Duke’s present Application seeks to modify or undermine the outcome reached in the
SSO case. Duke criticizes this point alleging (at 6) that AEP Ohio is merely “[p]arroting
the statements of its competitive affiliate.” Duke’s statement that AEP Ohio is acting on
behalf of AEP Retail is completely baseless and otherwise inappropriate. More
importantly, the issue concerning the SSO Stipulation is hardly a novel question raised by
AEP affiliates but, rather, has been pursued more aggressively by nearly every intervenor
in this case! Duke’s bitter and unsupported statements in this regard lack any credibility

and should be rejected or ignored.



AEP Ohio’s intervention will not unduly prolong or delay these proceedings.

AEP Ohio’s motion to intervene was filed before the October 15, 2012,
intervention deadline established by the attorney examiner’s September 13, 2012, entry
and is, therefore, timely. While Duke asserts a hollow claim (at 8) to the contrary, there is
no basis to conclude that AEP Ohio’s intervention will unduly prolong or delay the
proceedings.

AEP Ohio’s intervention will contribute to the development of a full record

Lastly, given its direct experience and intimate understanding of the issues these
proceedings raise, AEP Ohio will be able to significantly contribute to the full
development and equitable resolution of the factual issues in these proceedings. As
referenced above, Duke’s decision to premise its entire case on the decision and record
developed in the 10-2929 case — a case that was conducted solely with AEP Ohio in mind

— necessitates AEP Ohio’s participation in this case.



CONCLUSION
AEP Ohio respectfully requests that the Commission grant this motion to

intervene and that AEP Ohio be made a party of record to these proceedings.
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