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l. INTRODUCTION AND BACKGROUND

On October 5, 2012, Dayton Power & Light ("DP&L”the Company”) filed its
Application for a new Electric Security Plan (‘E3PThe Application included a Motion for
a Protective Order, among other things. The Otifidhe Ohio Consumers’ Counsel
(“OCC") files this Memorandum Contra to explain wbP&L'’s Motion for a Protective
Order should be denied and this case affectingucoass’ rates should be conducted in a

transparent manner in the public light. Much eftype of information that DP&L seeks to



keep secret does not meet the standard necessprgtection, including significant similar
types of data to what was actually disclosed irCbwnpany’s filing earlier this year for a
Market Rate Offer (“MRQ”).
As background, on June 24, 2009, the Public @slicommission of Ohio (“PUCO”

or “the Commission”) issued an Opinion and OrdBSP | Order”) in Case Nos. 08-1094-
EL-SSOet al (“ESP | Case) adopting a stipulation and recommendation (“ESP |
Settlement”) and approving an ESP for DP&L. Amotiger items, the ESP | Settlement
contained the following provision:

DP&L will file a new ESP and/or MRO case by Mardh 2012 to set

SSO rates to apply for period beginning Janua@p13. At least 120

days prior to March 31, 2012, DP&L will consult wvihterested
Signatory Parties to discuss the filihg.

On March 30, 2012, in compliance with the deadtisiablished by the ESP |
Settlement, DP&L filed an Application which amorther things sought approval of a MRO
form of Standard Service Offer (“SSO”) under R.€Ecti®dns 4928.141 and 4928.142, in Case
Nos. 12-426-EL-SSGet al (‘MRO Case”). The Company’s MRO Application also sought
other charges to be paid by customers, includiriglectric Service Stability Charge and a
five-year five-month blending period to go to marke

After almost 6 months of discovery by the variauteivenors and numerous
settlement discussions among all of the partieSeptember 7, 2012, DP&L filed a Notice of
Withdrawal of its MRO Application (“MRO Withdrawdotice”). The MRO Withdrawal

Notice noted:

L ESP | Settlement at 7 (Section 9).



Please take notice that Applicant The Dayton P@andrLight
Company withdraws without prejudice its March 3012 Application
for a Market Rate Offer in this docKet.

Also on September 7, 2012, the Company irlMR® Casalocket and before filing
either a new MRO Application or an ESP Applicatiited a Motion to Set Procedural
Schedule for Its Electric Security Plan Filing (E8 Procedural Motion”). In the ESP Il
Procedural Motion, DP&L stated that it would file BSP Application ("ESP Il Application”)
on or before October 8, 2012 in RO Casé

Late on Friday, October 5, 2012, DP&L filed its BERpplication. Among other
things, the Application also included a Motion Riptective Order. The Motion for
Protective Order included a request to protectrmédion that the Company claims to be
highly confidential information relating to DP&LIsusiness plans, projected sales and
profits, and other financial informatidnThe Confidential Information is included in the
testimony and exhibits of DP&L witnesses Craig $ack Aldyn Hoekstra and William
Chambers. Despite the Company'’s claims of confidkty, much of the information for
which protection is sought in the ESP Applicatioasvpreviously made public as part of

the MRO filing.

2 MRO Withdrawal Notice at 1.
¥ DP&L’s ESP Procedural Motion has since been rejictSee Entry at 2 (September 27, 2012).

4 Motion for Protective Order at 1.



I1. STANDARD OF REVIEW AND BURDEN OF PROOF
A. PUCOQO’s Standard of Review

This Commission’s approach to resolving motiongpfatective orders recognizes
that there is a “strong presumption in favor oltisure® created by the public record statutes
applicable to the Commissidand that confidential treatment should only begiin
“extraordinary circumstances$.’An Attorney Examiner Entfdefines this approach as a
three-part test: “(1) Are the Materials prohibifesm being released by state or federal law
under R.C. 149.43(A)(1)(v) i.e. a trade secret uRI€. 133.61(D); (2) Are the Materials
maintained as confidential; and, (3) Will non-distlre be inconsistent with the purposes of
Title 497" If the first criterion is answered négaly, the Commission need not consider the
remaining two standards as the claim for protectiost fail®

B. Burden of Proof

The issue before this Commission is whether DP& rhat the burden of proof

necessary to establish an exception to Ohio’s pudatiords law. DP&L seeks protection of

® In the Matter of the Five-Year Review of Naturak@ompany Uncollectible Rider€ase No.
08-1229-GA-COl, Entry on Rehearing at 4 (FebruargQi12).

8 Ohio Revised Code Sec. 4901.12 and 4905.07.

" In the Matter of the Application of the Clevelanédric llluminating Company for Approval of
an Electric Service Agreement with American Staet Worporation Case No. 95-77-EL-AEC,
Entry at 2-3 (September 6, 1995).

8 Seeln the Matter of the Application of NOPEC, Inc. fauthority to Operate as a certified
Retail Electric Supplier in the State of Oh@ase No. 07-891-EL-CRS, Entry at 2 (October 7,
2009).

? In the Matter of the Investigation of the Cincirif@as & Electric Company Relative to the
Compliance With the Natural Gas Pipeline Safetn&aads and Related Matter€ase No. 00-
681-GA-GPS, Entry at 7-8 (December 17, 2003).



information under the trade secret provisions @f.R333.64, which this Commission has
held is a very limited and narrow excepti8n.

The Commission has made it clear that a movantsgkks to protect information
from the public must raise “specific argumentsoasaw public disclosure of the specific
items could cause them harm, or how disclosureeoinformation would permit the
companies’ competitors to use the information &irthdvantage™ This is consistent with
Ohio Adm. Code 4901-1-24(D)(3) that requires mosdort confidentiality to file a pleading
“setting forth the specifibasis of the motion, including a detailed discussitthe need for
protection from disclosure * * * ¥ Ohio Adm. Code 4901-1-27(B)(7)(e) requires tiihé
party requesting such protection shall have thddsuof establishing that such protection is
required.”

In order to overcome the presumption in favor etidisure, the movant’s interest in
maintaining confidentiality of the information mugitweigh the public’s interest in full
disclosuré?? In this case, the public’s interest in disclosamgreat because the public interest

is not served when a public utility is relievedifrproducing information that is relevant and

19 Seeln the Matter of the Application of The Ohio Be#ll@phone Company for Approval of an
Alternative Form of RegulatiorCase No. 93-487-TP-ALT, Entry at 7 (November 25,
2003)(citations omitted).

™ |n the Matter of the Joint Application of the Ofell Telephone Company and Ameritech
Mobile Services, Inc. for Approval of the TransféCertain AssetCase No. 89-365-RC-ATR,
Opinion and Order at 5-6 (October 18, 1990).

2 The Commission has recognized that this ruletianitied to strike a reasonable balance between
the legitimate interests of a company in keepihgde secret confidential and the obligations of
the Commission relative to the full disclosure liegments mandated by Ohio law and public
policy. See In the Matter of the Amendment of Chapt@d44. et al. of the Ohio Administrative
Code Case No. 95-985-AU-ORD, Entry at 11(March 21,8)99

13|n the Matter of the Joint Application of the Ofell Telephone Company and Ameritech
Mobile Services, Inc. for Approval of the TransféCertain AssetCase No. 89-365-RC-ATR,
Opinion and Order at 5-6 (October 18, 1990).



material to the ultimate issue in this proceedinghether DP&L'’s customers should have to

pay more for their electric service.

Il. APPLICABLE LAWS

A. The Public Records Laws in Ohio: R.C. 149.43, R. 4901.12,
and R.C. 4905.07

Under R.C. 4901.12, all proceedings of the pulilities commission and all
documents and records in its possession are pabbcds. Additionally, under R.C. 4905.07,
“all facts and information in the possession ofihblic utilities commission shall be public,
and all reports, records, files, books, accoumisers, and memorandums of every nature in
its possession shall be open to inspection byasted parties or their attorneys.” These
public records statutes that are specifically apple to the Commission “provide a strong
presumption in favor of disclosur&®”

R.C. 149.43 is Ohio’s Public Records Law. It bitgatfines public records to
include records kept at any state office but exedual exempts from the definition of public
records those records “whose release is prohibitestate or federal lawt> Because Ohio
has adopted the Uniform Trade Secrets Act, andddifed the definition of “trade
secrets,* the PUCO and other public agencies are prohibited releasing public

documents that qualify as a trade secret, perR@43.

14 See, e.gln the Matter of the Joint Application of the OlBell Telephone Company and
Ameritech Mobile Services, Inc. for Approval of Transfer of Certain Asset€ase No. 89-365-
RC-ATR, Opinion and Order at 5-6 (October 18, 1980}he Matter of the Five-Year Review of
Natural Gas Company Uncollectible Ride€ase No. 08-1229-GA-COI, Entry on Rehearing at 4
(February 1, 2012).

15R.C. 149.43(A)(1)(v).
18 R.C. 1331.61(D) defines trade secrets.



Accordingly, “[a]ll proceedings at the Commissiamdaall documents and records
in its possession are public records, except agged in Ohio’s public records law (R.C.
149.43) and as consistent with the purposes o %8l of the Revised Codé&’" The
Commission has noted that R.C. 4901.12 and R.(5.890provide a strong
presumption in favor of disclosure, which the pafigiming protective status must
overcome.*®

This Commission has emphasized the importanceegbtiblic records laws and
has noted that “Ohio public records law is intenttete liberally construed to ‘ensure
that governmental records be open and made availalthe public * * * subject to only
a very few limited exceptions® Furthermore, this Commission has establishediaypo
that confidential treatment is to be given only emextraordinary circumstancés.

Often the Commission has used a balancing appmadisireview of motions for
protective orders. For instance, the PUCO haglifiites necessary to strike a balance
between competing interests. On one hand, thére epplicant’s interest in keeping certain
business information from the eyes and ears obitgpetitors. On the other hand, there is the

Commission’s own interest in deciding this caseugh a fair and open process, being careful

" In the Matter of the Application of The Ohio Bedll@phone Company for Approval of an
Alternative Form of RegulatiorCase No. 93-487-TP-ALT, Entry at 7 (November 25,
2003)(citations omitted).

181n the Matter of the Joint Application of the OlBell Telephone Company and Ameritech
Mobile Services, Inc. for Approval of the TransféCertain Asset<Case No. 89-365-RC-ATR,
Opinion and Order at 5 (October 18, 1990).

19 See, e.gln the Matter of the Application of NOPEC, Inc. Fauthority to Operate as a
Certified Retail Electric Supplier in the StateQ@ifio, Case No. 07-891-EL-CRS, Entry at 1, citing
State ex rel. Williams v. Clevelarg4 Ohio St.3d 544, 549 (1992).

20 Seeln the Matter of the Application of The Clevelarddgic lllumination Company for
Approval of an Electric Service Agreement With Aozer Steel & Wire Corp Case No. 95-77-
EL-AEC, Supplemental Entry on Rehearing at 3 (Saptr 6, 1995).



to establish a record which allows for public soybf the basis for the Commission’s
decision.®*

B. Trade Secret Information As Codified by the OhioGeneral
Assembly

R.C. 1331.61(D) defines a trade secret as:

information, including the whole or any portionpghrase of any

scientific or technical information, design, pragsocedure,

formula, pattern, compilation, program, device,modt technique, or
improvement, or any business information or planancial
information, or listing of names, addresses, eplebne numbers, that
satisfiesoth of the following:

1) It derives independent economic value, adupbtential,
from not being generally known to, and not beiraylily
ascertainable by proper means by, other personsaho
obtain economic value from its disclosure or use.

2 It is the subject of efforts that are reasteabnder the
circumstances to maintain its secrecy. (Emphasied).

Under R.C. 1331.61(D) a trade secret must quatifieu Section (D) as one of the forms of
information listed and must then satisfy both doteone and two: the information must have
“‘independent economic value” and must have beenuketer circumstances that maintain its
secrecy. As discussed below, the evidence shaw®®&L has failed to put forth the effort
necessary to maintain the secrecy of much of foenmation that it seeks to now conceal
because it was publicly disclosed in its MRO filangd DP&L fails to produce anything but

general conclusory statements to address the “egonvalue” issue.

21 |n the Matter of the Application of Rapid Transifiéichnology Inc. for Certificate of Public
Convenience and Necessity to Provide Local Teleaoriwations Service in the State of Qhio
Case No. 99-890-TP-ACE, Entry at 2-3 (October §9)9see also In the Matter of the Joint
Application of the Ohio Bell Telephone Company Anteritech Mobile Services, Inc. for
Approval of the Transfer of Certain Assefase No. 89-365-RC-ATR, Opinion and Order at 7
(October 18, 1990) (holding that “any interest whilse joint applicants might have in
maintaining the confidentiality of this informati¢fair market value and net book value of assets
proposed to be transferred] is outweighed by th#iga interest in disclosure.”)



IV.  THE SECRECY SOUGHT BY DP&L IS NOT SUPPORTED BY
DECISIONS OF THE SUPREME COURT OF OHIO AND THE PUCO
THAT INTERPRET THE TRADE SECRET EXEMPTION FROM
PUBLIC DISCLOSURE

This Commission, as well as the Ohio Supreme Cbasthad several occasions to
address what constitutes a “trade secret.” The SGhpreme Court has adopted, and this

Commission has recogniz&tthe following factors in analyzing a trade sectaim:

(1) the extent to which the information is knowrside the business;
(2) the extent to which it is known to those inditle business.e., by
the employees; (3) the precautions taken by treehof the trade
secret to guard the secrecy of the informationth@)savings effected
and the value to the holder in having the infororaéis against
competitors; (5) the amount of effort or money exjeel in obtaining
and developing the information; and (6) the amaoditime and
expense it would take for others to acquire andichip the
information?*

The Companies do not address the Ohio Supreme’ E€siMrtactors, beyond (1), (2) and (3),
which are elements of the statute defining a “tiseet,” in supporting their trade secret
claim?*

Additionally, the Commission has held that inforimatfreely disclosed cannot be
considered a “trade secrét”.In theCG&E Pipeline Case, the Commission addressed a

motion for a protective order filed by CG&E to piahdisclosure of the complete and final

22 Seeln the Matter of the Application of ConstellatioeWEnergy, Inc. for Renewal of its
Certification as a Retail Electric Service Provigd€ase No. 09-870-EL-AGG, Entry at 2
(November 21, 2011)n the Matter of the Application of The Ohio Bedlldphone Company for
Approval of an Alternative Form of Regulatjidbase No. 93-487-TP-ALT, Entry at 8-9
(November 25, 2003)(citations omitted).

Z State ex rel. Plain Dealer v. Department of Insw@B0 Ohio St. 3d 513, 524-524
(1998)(citations omittedkee also The State ex rel. Perrea v. Cincinnati. Bdhools 123 Ohio
St.3d 410, 414 (20009).

% Dayton Power & Light's Memorandum in Support of fidm for Protective Order, Filed on Oct.
5, 2012 in PUCO Case No. 12-426-EL-SSO at 3.

% In the Matter of The Cincinnati Gas & Electric Coamy Relative to Its Compliance with the
Natural Gas Pipeline Safety Standards and Relatatidvls Case No. 00-681-GA-GPS Entry
(March 3, 2005), Entry on Rehearing, (March 23,300CG&E Pipeline Case”).



report authored by a retained outside expert, Batt€he report contained the results of
research conducted by Battelle relating to risgtden CG&E'’s distribution systeff.

Battelle was retained by the Company to deternieeause of the riser failures and to assist
CG&E in developing a comprehensive remedial plaAt the same time CG&E filed its
Motion for protective order, it filed the directpett testimony of Mr. Pimputkar, Vice
President of Technology Development for BatteRart of the purpose of his testimony was
to discuss the Battelle reseafhThe Commission concluded that the contents dBitelle
Report were not trade secrets because the compdnyéue the preliminary report public,
and had disclosed some of the results throughtéigimony in the proceedifg.

This precedent is applicable because, as dischst®d, much of the same type of
information OCC seeks to maintain in the public donias been already disclosed by DP&L
in its MRO filing. DP&L'’s free disclosure causés claim for protection under the trade
secret exemption to fail under this precedent.

The PUCO has held, in analyzing whether othersotaain “economic value”
from the disclosure, that economic value is notvaer simply by the fact that the
information is not generally known by other persthé#nd this is the only argument that

DP&L alleges in regards to the “economic valuethd information. Specifically,

% d. at 3.

27 |d

28 |d

#1d. at 6. (March 3, 2005).

%0 In the Matter of the Application of the Ohio Telepg Company for Approval of an Alternative
Form of RegulationCase No. 93-487-TP-ALT, Entry at 10 (NovemberZ®)3). There the
Commission found that data compiled by SBC Ohia listed locations where broadband service
had been deployed was not a trade secret. Id.

10



DP&L alleges that, “Maintaining the confidentiality this information will prevent an
undue competitive disadvantage to DP&L}Y]”

Numerous Commission holdings over the years peogildance as to what
information qualifies as trade secret. The Comimishas held that financial data,
including basic financial arrangements, do not aonproprietary information worthy of
trade secret protectidf. Additionally, financial statements of an intersbange carrier
have likewise been found not to be a trade sétrBven detailed financial information
such as balance sheets, plant, accumulated depye@ad amortization has been found
to fail to meet the trade secret definitin.

The details of business arrangements betweerestdind third parties have been
determined by the Commission to not qualify fortpetion from disclosure. For instance,
contracts between a utility and its customers haes found not to meet the definition of

trade secretS. The Commission has also held that inter-conneetieements containing

3 Memorandum in Support (October 5, 2012 MotionHeootection) at p. 3.

32 Seeln the Matter of the Applications of Vectren RethllC et al. for Renewal of Certification
as a Competitive Retail Natural Gas Supplier arrdApproval to Transfer that Certification
Case No. 02-1668-GA-CRS, Entry at 5 (August 114200

% In the Matter of the Application of Rapid Transiféchnology, Inc. for a Certificate of Public
Convenience and Necessity to Provide Local Teleaornwations Service in the State of GQhio
Case No. 99-890-TP-ACE, Attorney Examiner Entr2-&t (October 1, 1999).

34 In the Matter of the Filing of Annual Reports bygRkted Public Utilities Case No. 89-360-
AU-ORD, Entry at 7-11 (August 1, 198%ee also In the Matter of the Application of Ernest
Communications, Inc. for a Certificate of Publicrenience and Necessity to Provide Local
Exchange Telecommunications Services in the St&dhio, Case No. 01-3079-TP-ACE, Finding
and Order at 3 (May 14, 2003) (holding that yegd®financial statements were not trade secrets).

% In the Matter of Several Applications of Cincinngéll Telephone Company for Approval of a
Contract or Other Arrangement between Cincinnall Belephone Company and Various
CustomersCase No. 96-483-TP-AEC, Entry at 4-7 (FebruarylB®8).

11



the rates, terms, and conditions of interconnedi@ween a local exchange company and a
competitive local service provider do not amoursd teade secréf.

Moreover, the Commission has found on occasiorstaitive business information
may not be protected from disclosure. For instatheeCommission has declined to interpret
as a trade secret calling data that reveals basimesmation such as traffic volume and
revenues from interLATA calls between excharigetterconnection demand letters and
timelines for interconnection have been determim@do amount to trade secr&ts.

The Commission has also ruled that the fair mar&dee and net book value of assets
sought to be transferred need not be protecteddisciosure® Furthermore, the
Commission has ruled that information producechby fparty experts that a utility retains are
not necessarily subject to protection from disalesuror instance, inputs and outputs of
computer programs used for inventory managementhvene the property of third parties

and subject to licensing agreements, have beemess! to be non-proprietafy.

% In the Matter of Application of Ameritech Ohio fdpproval of an Interconnection Agreement
between Ameritech Ohio and Communications Buyiraurinc. Pursuant to Section 252 of the
Telecommunications Act of 199Base No. 96-604-TP-UNC, Attorney Examiner Entr2-8

(July 10, 1996).

37 In the Matter of the Petition of Alvahn L. Mondeit,al. v. The Ohio Bell Telephone Company
Relative to a Request for Two-Way, Non-Optionatickéd Area Service Between the Salem
Exchange and the Alliance and Sebring Exchangéseobhio Bell Telephone CompaGase

No. 89-221-TP-PEX, Entry (May 16, 198%ee also, In the Matter of the Petition of Michaedl
Carol Schlagenhauser, Relative to a Request for-Way, Non-Optional Extended Area Seryice
Case No. 02-954-TP-PEX, Entry (July 30, 2002) (Cassian held that information containing
the number of access lines in the Perrysville emghavas not a trade secret).

3 Seeln the Matter of the Application of CTC Communioas Corp. for a Certificate of Public
Convenience and Necessity to Provide Local andcdeienunication services in OhiGase No.
00-2247-TP-ACE, Entry at 3-4 (February 8, 2001).

39|n the Matter of the Joint Application of the OtBell Telephone Company and Ameritech
Mobile Services, Inc. for Approval of the TransféCertain Asset<Case No. 89-365-RC-ATR,
Opinion and Order at 3-8 (October 18, 1990).

“%In the Matter of the Application of Ohio Edison Gmamy for Authority to Change Certain of its
Filed Schedules Fixing Rates and Charge for Elec®érvice Case No. 89-1001-EL-AIR,
Attorney Examiner Entry (December 11, 1989).

12



Additionally the manner in which a utility applitee results of the computer runs to its
inventory has been found to be non-proprietary.

Finally, in order to overcome the presumption wofeof disclosure, the movant's
interest in maintaining the confidentiality of tindormation must outweigh the public's
interest in full disclosuré The need for protection from public disclosurestramount to an
extraordinary circumstance as this Commission’epohandates. The Company made no
showing of the necessary extraordinary circumstance

DP&L has failed to overcome this presumption beediusas not provided specific
examples of how disclosure of the information wquuidlit at a competitive disadvantage.
DP&L's attempt to keep from the public domain pobgel balance sheets and revenues while
considering increasing the rates of their customsarst an extraordinary circumstance that
warrants confidential treatment. Based on DP&Aikife to offer proof that the information
sought to be protected is a trade secret, anglliisef to prove that the information warrants
protection, this Commission should deny DP&L’s Matior Protection.See for example, In
the Matter of the Petition of Alvahn L. Mondelagtv. The Ohio Bell Telephone Company,
Relative to A Request for Two-Way , Non-Optiongdiitled Area Service Between the Salem
Exchange and the Alliance and Sebring Exchangi®dhio Bell Telephone Company

Case No. 89-221-TP-PEX, Enty4 (May 16, 1989) (finding that “due to the latldetail

.

“2In the Matter of the Joint Application of the OlBell Telephone Company and Ameritech
Mobile Services, Inc. for Approval of the TransféCertain AssetCase No. 89-365-RC-ATR,
Opinion and Order at 5-6 (October 18, 1990).

13



offered” in the motion for protective order, “the@mission cannot find the information
should be afforded protected status.”)

V. DP&L HAS FAILED TO PROVE THAT THE INFORMATTION THAT IT
SEEKS TO PROTECT IS EXEMPT FROM DISCLOSURE.

DP&L’s Motion fails to describe specifically whyeldisclosure of the alleged
confidential information would put the Company atcempetitive disadvantage sufficient
to warrant confidentiality. The failure to do somagnified by the fact that DP&L
previously publicly disclosed (in its MRO Applicati) similar types of information that
was redacted as part of their ESP Application. @dger, similar types of information
such as that sought to be protected by DP&L hastaen publicly disclosed by other
utilities in recent similar type of SSO proceedingsnally, DP&L has not addressed the
public’s interest in disclosure of the redactediniation, which is an interest that must
be balanced against the utility’s interest in cdefitiality to decide if protection is

warranted.

3 See alsdn the Matter of the Joint Application of the OtBell Telephone Company and
Ameritech Mobile Services, Inc. for Approval of Transfer of Certain Asset€ase No. 89-365-
RC-ATR, Opinion and Order at 6-7 (October 18, 19%idding that joint applicants had failed
“by not raising specific arguments as to how pubiaclosure of the specific items could cause
them harm, or how disclosure of the information l@quermit the companies’ competitors to use
the information to their advantage.”)

14



A. The Information Redacted by DP&L is not Information that
Should be Shielded From the Public.

1. The information that DP&L seeks the Commission’s
approval to protect has been publicly disclosed.

As demonstrated above, the Commission has hdlthtbemation freely disclosed
cannot be considered a “trade sectétAt the start of this case, DP&L applied for a MEO
DP&L withdrew its MRO Application on September D12. On October 5, 2012, DP&L
applied for approval of an ESP, and filed the prebtotion to protect information contained
in testimony submitted as part of its ESP Applaati Many of the same witnesses in the
MRO Application have also filed testimony in theFESpplication®® A substantial part of
the same type of information, such as the projestegdments of income, the projected
balance sheet, and projected statements of cagltfflat DP&L sought to redact in the
testimony and exhibits filed as part of its ESPaeasdready disclosed in the MRO
Application®” The numbers may be different under an ESP, buyfie of information is the
same. The previous public disclosure of the sgpedf information in similar form supports
the denial of protection for the information astjpdéithe ESP Application.

For example, Company witnesses Craig Jackson ktyth Moekstra each submitted
testimony for both the MRO and ESP Applicationsr €raig Jackson’s testimony in the ESP

Application, DP&L redacted information containecexhibits marked CLJ-1, CLJ-2, CLJ-3,

4 In the Matter of The Cincinnati Gas & Electric Coamy Relative to Its Compliance With the
Natural Gas Pipeline Safety Standards and relatedtdéfs Case No. 00-681-GA-GPS, Entry
(March 3, 2005), Entry Denying Rehearing, (March 2305) (“CG&E Pipeline Case”).

5 Seeln the Matter of the Application of the Dayton Powaad Light Company for Approval of
its Market Rate OfferCase No. 12-426-EL-SSO, Application (March 30120

“® Seethe direct testimonies of Aldyn W. Hoekstra anaigi.. Jackson (March 30, 2012) in the
MRO Application, and the direct testimonies of Aldy. Hoekstra and Craig L. Jackson
(October 5, 2012) in the ESP Application. Jackson.

*" SeeWorkpapers 12, 12.1, and 12.1a referenced in testjrof Craig L. Jackson (March 10,
2012).
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and CLJ-4, and testimony related to those exhikitsJ-3 and CLJ-4 were contained in the
MRO Application as WP 12.1 and WP 12.1A, respelgtjiwgith no information redacted.
Since this information was publicly disclosed ia MRO Application, such information
should not be redacted from the ESP Application.

Additionally, Lines 1-31 of CLJ-2 were containedlire MRO Application as exhibit
WP 12. Even though the redacted portions of Jatksestimony and Exhibit relate to the
projected return on equity (“ROE”) were not explicpresent in WP 12 of the MRO
Application, this projected ROE information that&Psought to protect can easily be
calculated based on the publicly disclosed infoilmnah Workpapers W-12, W-12.1, and W-
121A. CLJ-1, Overview of Historical Return on Bygudid not appear in the MRO
Application, and DP&L does not explain why histatiand projected ROE information,
wholesale energy price, wholesale capacity pricesanitched load should be protected from
public disclosure. The public disclosure, in thR® Application, of all information DP&L
sought to protect as presented in CLJ-2, furthgpats OCC'’s argument that none of the
testimony and exhibits of Craig L. Jackson in tiEpplication warrants protection.

A majority of the testimony and Workpapers prodithy Hoekstra for the ESP
Application (related to the “Distribution Sales Blse Volumes” and “SSO Sales Baseline
Volumes) is identical to his testimony providedtie MRO Application and all have been
publicly disclosed. The redacted exhibits relételdoekstra’s ESP testimony, those related to
realized and projected annualized switching in DR&titory, did not appear in the MRO
Application. But DP&L has not demonstrated wh tiype of information should be

protected. Once again, this type of informationiggly speculative projections well into the
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future and they do not indicate or represent asjniess plans and actions that DP&L might
take in the future. This type of information hasaconomic value to other parties.

William Chambers did not offer testimony in the MR@plication. His testimony
focus in this case is on the projected ROE of Die&er the next five years under the
proposed ESP. The parts of redacted testimongdmitits in Chambers’ testimony are the
same information (projected income statementsnbalsheet, and cash flows) DP&L sought
to protect in Craig L. Jackson’s testimony and lex$ii and they were already publicly
disclosed in the MRO Application. Specifically,Hits WJIC-1.B (Projected Statements of
Income), WJC-1.C (Projected Balance Sheet), WIQRrgected Statement of Cash Flow)
are identical to Exhibit CLJ-2, CLJ-3, and CLJFbr the same reason outline above that
CLJ-2, and CLJ-3, and CLJ-4 should be publiclyldsed, Exhibits WJC-1.B, WJC-1.C, and
WJC-1.D and related testimony should also be gylaisclosed.

The other exhibits that DP&L sought to protect, \A21B WJC-2.C, WJC-2.D, WJC-
3.B, WJC-3.C, WJC-3.D, WJC-4.B, WJC-4.C, WJC-4.03CAb.B, WJC-5.C, and WJC-5.D
present similar type of information (income, baasheet and statement of cash flow) under
different scenarios as discussed in Chamber'sitesti. None of these scenarios discussed
will imply, disclose, or represent any businesgast plans, and strategies of DP&L. They
are just highly speculative financial projectiomis.summary, none of the redacted exhibits
and testimony related to Chambers’ ESP testimooylgibe protected from public
disclosure.

DP&L should be prohibited from attempting to pobteny information that was
previously publicly disclosed in its MRO Applicaticor any information that can be

calculated directly from those publicly disclosefbrmation. OCC asserts that nothing
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related to the testimony and exhibits of JacksaeMstra, and Chambers should be kept from
the public because that same type of information pusblicly disclosed in the MRO

Application or can be directly calculated from thgaiblicly disclosed information.

2. Other electric distribution utilities have disclbsed
similar types of information in recent cases befor¢he
PUCO.

DP&L seeks to protect information in its ESP Apation claiming that disclosure of
the information would put them at a competitiveadisantage. Competing utility companies,
however, have recently disclosed the same typiesonmation in recent cases before the
PUCO that DP&L wishes to protect. DP&L cannotgdi¢hat disclosure would put them in a
competitive disadvantage if other utilities haverbeoluntarily disclosing similar types of
information to the public.

Much of what DP&L redacted from its ESP Applicati@lates to future income,
future sales and earnings, projected future balsimeets, and projected cash flow. In the
most recent AEP Ohio ESP proceeding, AEP Ohio didedact the projected future
revenues and expenses, income statement, balaetecdsh flow, and return on equity for
the years of 2012 to 2048.Similarly, in First Energy’s first ESP proceediftige 2009 ESP),
the projected income statements, balance shedtsparces and uses of funds for the future
years of 2009 to 2011 were fully disclo$éd.

To the extent other utilities in the State of Ohare voluntarily disclosing

information similar to the information that DP&Ledes to protect, DP&L would not be

“8 Seeln the Matter of the Application of Columbus SomHeower Company to Establish a
Standard Service Offer in the Form of an Electeéc@®ity Plan Case No. 11-346-EL-SSO, Direct
Testimony of William Allen (September 13, 2011) hitbit WAA-5.

“9 Seeln the Matter of the Application of the Ohio EdisBampany, et al. for Authority to
Establish a Standard Service Offer in the FormmoEdectric Security PlanCase No. 08-0935-
EL-SSO, Testimony of Harvey Wagner (July 31, 20@&hedules 7a, 7b, and 7c.
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put at a competitive disadvantage by disclosingrtf@mation they have redacted from
their ESP application. Without any specific claiassto why the information warrants
protection other than being financial informati@B&L should have to disclose similar
types of information to what other utilities haweently disclosed.
B. DP&L’s Motion for Protective Order does not Spedfically
Address Certain Aspects of the Established Standarth Show

that the Information it Seeks to Protect Constitutes a Trade
Secret.

DP&L seeks protection of alleged “Confidential Infaation” included in the
testimony and exhibits of DP&L witnesses Craig $ack Aldyn Hoekstra and William
Chambers. The information sought to be protectedists mostly of highly speculative
un-audited projections of sales and earnings, dihancial information, and estimated
customer switching data well into the future, y2@t7>° The Company failed to
demonstrate the connection between the allegeddsmial information and any specific
business plan or action that DP&L plans to takthenfuture. DP&L claims that this
information should be protected because the dat&rade secrets.

DP&L cites several sources which support finargaé such as their information
warranting treatment as a trade secret, but theg@oyronly alleges and does not demonstrate
that the information “derives independent econoralae,” or how other parties “can obtain
economic value from its disclosure or use.” Tyibycthis highly speculative financial
information far into the future is treated as “spation” by the investors, the financial
community, and the competitors. Projected earramgssales for next quarter or next years

are routinely disclosed in company presentatioddiings. The information that DP&L

*0 See Testimony of Craig Jackson, Aldyn Hoekstrd, \afilliam Chambersin the Matter of the
Application of the Dayton Power and Light CompamyApproval of its Electric Security Plan
Case No. 12-426-EL-SSO (October 5, 2012).
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seeks to protect has no independent economic iattber parties. The failure to address a
necessary part of the test for determining a tsadeet is a flaw that warrants denial of
DP&L’s Motion.

DP&L also states that the redacted informatiorotsknown outside the Company and
is not generally disseminated to employ&eblowever, nowhere in its Motion does DP&L
explain how a competitor would obtain economic gdfom the information if the
information were to be disclosed, or how disclosupeld put the Company at a competitive
disadvantage. This information (that DP&L now setekprotect) does not disclose, present,
or represent any business decisions, actiongategies that DP&L may take at the present
and in the future.

The Commission has stated that a movant who segketect information from the
public must raise “specific arguments as to howlipualisclosure of the specific items could
cause them harm, or how disclosure of the infoonatiould permit the companies’
competitors to use the information to their advget8’ The Ohio Administrative Code
requires that “[tlhe party requesting such protecsihall have the burden of establishing that
such protection is required® DP&L has not met its burden of proof that pratects

required under Ohio law.

*1 Plain Dealer v. Dept. of Insuranc80 Ohio St.3d 513, 524 (1998).

*2|n the Matter of the Joint Application of the Olell Telephone Company and Ameritech
Mobile Services, Inc. for Approval of the TransféCertain AssetCase No. 89-365-RC-ATR,
Opinion and Order at 5-6 (October 18, 1990).

%3 Ohio Adm. Code 4091-1-27(B)(7)(e).
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C. DP&L has not Addressed the Public’s Interest irDisclosure of
Their Financial Information.

DP&L claims that it will be disadvantaged by havioglisclose projected
financial informatior* but its Motion does not identify any specific irgst that the
public has in that information. If DP&L is going &sk that its customers pay more for
their electric service, then the public should heneeright to review the financial
information underlying such a request. DP&L hasaddressed the harm from any
interest from the public in disclosure in its Matjghus that interest should not be
considered by the Commission.

The Commission has established a policy that cenfidl treatment is to be given
only under extraordinary circumstancéésThe Commission has stated that “it is
necessary to strike a balance between competiagests. On one hand, is the
applicant’s interest in keeping certain businegsrination from the eyes and ears of its
competitors. On the other hand, is the Commissionn interest in deciding this case
through a fair and open process, being carefustabdish a record which allows for
public scrutiny of the basis for the Commissiorésidion.™® The Commission has

stated that R.C. 4901.12 and R.C. 4905.07 “prosid&ong presumption in favor of

54 Motion for Protective Order at 3.

% Seeln the Matter of the Application of The Clevelarddgic lllumination Company for
Approval of an Electric Service Agreement With Aoaer Steel & Wire Corp Case No. 95-77-
EL-AEC, Supplemental Entry on Rehearing at 3 (Sep&r 6, 1995).

%8 In the Matter of the Application of Rapid Transifiéichnology Inc. for Certificate of Public
Convenience and Necessity to Provide Local Teleaoriwations Service in the State of Qhio
Case No. 99-890-TP-ACE, Entry at 2-3 (October B9)9see also, In the Matter of the Joint
Application of the Ohio Bell Telephone Company Anteritech Mobile Services, Inc. for
Approval of the Transfer of Certain Asse€ase No. 89-365-RC-ATR, Opinion and Order at 7
(October 18, 1990) (holding that “any interest whilse joint applicants might have in
maintaining the confidentiality of this informati¢fair market value and net book value of assets
proposed to be transferred] is outweighed by th#iga interest in disclosure.”)
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disclosure, which the party claiming protectivetssamust overcome>” To overcome
that presumption, the party moving for protectiomstrshow that the confidentiality of
the information outweighs the public’s interesfifi disclosure of the informatiorf.
DP&L’s Motion for Protective Order neither showstlits interest in protection
outweighs the public’s interest in disclosure noeslit even address any public interests.
OCC believes that the public interests in thisatitn are strong, because the public faces
increasing rates by DP&L. Public disclosure ofjgcted financial data allows the public
to view the Company’s need to raise rates, and ezmordingly. Without disclosure of
this data, the public loses their ability to make atatement on DP&L’s ratemaking,
because they do not know whether or not any raedagds are warranted. When the
public faces increasing rates they deserve to kheweasons for it. Thus DP&L should

not be able to protect the information it has réeldérom its ESP Application.

VI. CONCLUSION

OCC presents three main points in favor of derfishe Motion for Protective
Order and having a proceeding where key informasan the public light. The first is
that DP&L has not made arguments to satisfy alispaifrthe trade secret standard.
Without any claim as to the economic value of tiferimation, the Company has not
fully alleged that the information is a protecteade secret. The second is that the
information does not warrant protection becauses#ime type of information has

previously been disclosed. In fact, DP&L itselbfialy disclosed some redacted

*"In the Matter of the Joint Application of the Olell Telephone Company and Ameritech
Mobile Services, Inc. for Approval of the TransféCertain AssetCase No. 89-365-RC-ATR,
Opinion and Order at 5 (October 18, 1990).

8 |d. at 5-6.

22



information in its MRO Application, and other Ohiglities have disclosed the same
type of information that DP&L seeks to protect @eent cases. Finally, DP&L does not
deserve protection from disclosure without a shgwirat its interest outweighs the
public interest in disclosing the data. BecaugeMotion did not address any public
interests, DP&L has not made a sufficient showing #tne Motion for Protection should

be denied.
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