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l. INTRODUCTON

On October 3, 2012, the Attorney Examiner issueBratny establishing a
procedural schedule to address Duke Energy Ohigdsl(Duke” or “Company”)
Application to impose a $776 million rate increasethe Company’s 686,000 customers.
In that Entry the Attorney Examiner set up a comnpamiod, testimony deadline, and an
evidentiary hearing date.

On October 9, 2012, Duke filed two pleadings: AtMo to Vacate the October
3, 2012 Entry and an Application for Review ancettdcutory Appeal. The undersigned

parties (“Signatory Parties”), including consumer advosagpresenting the

! The Office of the Ohio Consumers’ Counsel, thecdiergy Group, the Ohio Partners for Affordable
Energy, The Kroger Company, the City of Cincinn&ieater Cincinnati Health Council, Ohio
Manufacturers’ Association, Wal-Mart Stores Eastdrfd Sam’s East, Inc., Cincinnati Bell, Inc. and th
Industrial Energy Users-Ohio.



approximately 611,000 residential utility consumeir®uke, file this pleading to address
Duke’s Application for Review and Interlocutory Agail.?

At the outset, it should be noted that SignataitiBs stand by the Joint Motion
to Dismiss filed on October 4, 2012. There then8igry Parties argued that the PUCO
does not have jurisdiction to hear Duke’s applaratand that, on numerous other bases,
the Application should and must be dismis3dfithe PUCO grants the Joint Motion, as
it should, Duke’s pleading becomes moot.

Notwithstanding, Signatory Parties contend thatésipleading here should be
denied because it does not meet the requirememds fimterlocutory appeal under Ohio
Adm. Code 4901-1-15. Moreover, assuming that gpdi@ation is not dismissed as
being legally prohibited, establishing a reasong@bteedural schedule is necessary to
provide interested parties the opportunity to itigede and challenge the Company’s

request to impose a $776 million rate increaseherCompany’s 686,000 customers.

I. ARGUMENT

Ohio Admin. Code 4901-1-15 governs interlocutorpegds taken from a ruling

issued by an Attorney Examiner. A party may takénderlocutory appeal to the PUCO,

2 Industrial Energy Users-Ohio support the viewsregped in this pleading as to the nature and effect
Duke’s Application, but believe that vacating ayshg the procedural schedule is appropriate timil
Commission addresses the Joint Motion to Dismikes] Dctober 4, 2012.

% Additionally, a number of Signatory Parties tosthleading continue to contest the PUCQ’s authaoity
(1) allow an EDU an opportunity to collect “traneit revenue” beyond the term provided by law and
contrary to prior settlements resolving any traasitevenue claim and (2) invent and apply a cested
ratemaking methodology for purposes of substagtiatireasing an EDU’s compensation for generation
capacity. Seén the Matter of the Commission Review of the Cap&tharges of Ohio Power Company
and Columbus Southern Power Compabgse No. 10-2929-EL-UNC, Applications for Rehegfiled by
IEU-Ohio, OCC, OEG (Aug. 1, 2012). See alsothe Matter of the Application of Columbus Southe
Power company and Ohio Power company for Authooitiystablish a Standard Service Offer Pursuant to
Section 4928.143, Revised Code, in the form oflactriic Security PlanCase No. 11-346-EL-SSO, et al.,
Applications for Rehearing filed by IEU-Ohio, OCOEG (Sept.7, 2012). These issues remain pending on
rehearing.



but under certain limited conditions. Under Ohidndin. Code 4901-1-15(A), an
immediate interlocutory appeal, without certificattj may be taken where one of four
conditions are met. All other interlocutory apeehn only be made if the appeal is
certified to the PUCQ. Since none of the conditions listed in Ohio Adn@ode 4901-1-
15 (A) (1)-(4), apply, Duke’s appeal can proceed only if it is certiftedhe Commission
under Ohio Adm. Code 4901-1-15(B).

Under that division, an appeal shall not be deditinless a party demonstrates
that the ruling sought to be reviewed presentseta ar novel question of interpretation,
law, or policy, or is taken from a ruling which repents a departure from past precedent;
and an immediate determination by the commission exled to prevent the likelihood
of undue prejudice or expense to one or more op#nges, should the commission
ultimately reverse the ruling in question.” (Empisaadded). Duke, however, fails to
demonstrate that both of these necessary condaienset. Its request for certification
should be denied. Moreover, even if certificati®granted, the Commission should
nonetheless affirm the Attorney Examiner’s rulipgovided it does not dismiss the
application altogether, as requested by the Sign#&tarties.

A. Duke Has Neither Demonstrated That The ProcedurgEntry
Issued By The Attorney Examiner Presents A New Or blvel
Question Of Interpretation, Law, Or Policy Nor That The

Attorney Examiner’s Ruling Represents A Departure Fom
Past Precedent.

Scheduling evidentiary hearings on applicationsoisa new or novel practice for

the Commission. Establishing a procedural scheiddudeCommission proceeding is a

* Ohio Admin. Code 4901-1-15(B).

® Neither does Duke argue that these conditionsyappl
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routine matter with which the Commission and itarainers have had long experiefice.
It presents no question of interpretation, lawpalicy.

Nor is the Attorney Examiners’ Entry a departuknirpast precedent. Duke itself
declares that it “has been unable to locate amy @ommission interpretations of the

provision.”

The reason Duke cannot find any precedent dsetmterpretation of the
provision it relies upon is because the six-momtvigion is completely discretionary;
merely a goal for the Commission. Duke explairigzerfectly: “the six-montlgoal for
issuing an order with regard to applications sigetha one under consideration here is
not new.®

Additionally, the two citatior’sDuke does provide for alleged authority havedittl
if anything in common with the case it has filetheTprecedent Duke cites pertains to
applications by utilities to amend existing tasffeets. Here, if one is to accept Duke’s
claims that its application is for a new servitéhere is no commonality in the cases

cited by Duke. Moreover, in the Dayton Power aight Case cited’ by Duke, the

Commission scheduled a hearing to provide affeptagties an opportunity to express

® Seeln the Matter of the Application of Columbus Somheower Company and Ohio Power Company
for Authority to Recover Costs Associated withGoastruction and Ultimate Operations of an Integaht

Gasification Combined Cycle Electric Generating Hisc, Case No. 05-376-EL-UNC, Entry at 17 (May

10, 2005) (denying request to certify an interlocytappeal of an Entry establishing a proceduralyen

" Duke Application for Review at 5.
81d. (Emphasis added).

° In the Matter of the Application of Ohio Edison Gmamy, the Cleveland Electric llluminating Company,
and the Toledo Edison Company for Amendment ofi@ligheet 75, Miscellaneous Charg€sise No.
12-1312-EL-ATA, Finding and Order ((July 2, 201R)the Matter of the Application Not for an Increas
in Rates of The Dayton Power and Light Companyfiproval to Modify its Existing Alternate
Generation Suppliers (AGS) Tariff Sheet No. G&se No. 03-2341-EL-ATA, Entry (Feb. 26, 2004).

19 See Duke Application at 11 (Aug. 29, 2012). Dsikplication is for a rate increase or at theyver
least should be considered as an application tdfsnexisting rates. Both of these scenarios mamdat
hearing.

|n the Matter of the Application Not for an Incresis Rates of The Dayton Power and Light Company
for Approval to Modify its Existing Alternate Geaton Suppliers (AGS) Tariff Sheet No. GC8se No.
03-2341-EL-ATA, Entry (Feb. 26, 2004).



their views on the applicatiofi. That precedent is consistent, not inconsisteih, tive
approach the Attorney Examiner took in the Oct@&e2012 Entry.
B. Duke Has Failed To Demonstrate That An Immediate

Determination By The Commission Is Necessary To Pvent
Undue Prejudice Or Expense.

Duke claims that if a hearing is held, consisteithwhe Attorney Examiner’s
proposed procedural schedule, it will be “subjedtethe expense and delay that
result.”™® This outcome, according to Duke, would be “urijastd can only be avoided
by obtaining a PUCO Order on the question prightodelay and the holding of a
hearing™*

Although Duke bears the burden of proof on thisesst has only broadly alleged
that the procedural schedule creates expense $ad dehas not demonstrated how the
procedural schedule results in “undue” prejudicexgense. Unsubstantiated allegations
that expense and delay will result under the procddchedule imposed is not sufficient.
Duke’s claims must fail.

C. There Is No Merit To Duke’s Interlocutory Appeal.

Even if the October 3, 2012 Entry were certifiedite Commission on appeal,
Duke fails to present a legal or factual basis &orant the Commission reversing or
modifying the Attorney Examiner’s ruling. Insteaidthe Commission considers the
merits of the Interlocutory Appeal, it should affithe Attorney Examiner’s ruling, if it

has not already determined to dismiss the appbicatitogether.

21d. at 110.
13 Duke Application for Review at 6.
d.



The Attorney Examiner’s ruling was authorized un@et. 4909.18. And the
ruling is authorized per R.C. 4901.13 (giving thé@® authority to govern its
proceedings) and Ohio Admin. Code 4901-1-14 (aighmy Examiners to make
procedural rulings in PUCO proceedings). The Eramexercised the authority of law
and rule to set forth a procedural schedule whidukl afford parties the opportunity to
investigate and challenge the $776 million rategase proposed. In absence of a ruling
to dismiss Duke’s application, there is nothingushjand unreasonable about the
Attorney Examiner’s ruling®

1. The Company’s application seeks a rate increase
seeks to modify an existing rate, requiring an
evidentiary hearing under R.C. 4909.18, without a

finding that the application may be unjust and
unreasonable.

The fatal flaw to the Company’s argument is th& premised upon a faulty
assumption. Duke assumes that its applicationas for a rate increase” under R.C.
4909.18. And, where the application “is not foagerincrease” the statute makes it clear
that an evidentiary hearing is not necessitateticén be held.

But, where the application seeks to increase @tsseks to modify an existing
rate, an evidentiary hearing is required under R9D9.18, provided the application is
accepted and not dismissed by the PUCO. There meead to find that the application
“may be unjust and unreasonable.”

Here what Duke seeks is either to increase or madifsting rates. Under either

scenario, R.C. 4909.18 requires an evidentiaryihgaprovided the application is

15 Notwithstanding the arguments contained here, &g Parties stand by the primary arguments made
in the Joint Motion to Dismiss, filed on October2d12. There Signatory Parties argued that the@®@UC
has no authority to entertain the application ameshemerous bases, the PUCO should summarily dismiss
the Application.



accepted and not dismissed by the PUCO. ThadAttiorney Examiner in establishing
a procedural schedule, which includes evidentiaarimg, was following the law. The
Commission should affirm the Attorney Examiner’sirrg, and go forward with the
procedural schedule, if it does not grant the Jdiotion to Dismiss.

Duke’s application seeks the PUCO approval to éistalleferrals to account for
the difference between the amount currently beoigcted by it for capacity service and
Duke’s cost of providing capacity servite Duke also asks the PUCO to determine that
the rate for capacity services associated withixésl resource requirement (“FRR”)
obligations is $224.15/Mw-Day, calculated consisteith the formula used in the AEP
capacity case’ Duke requests that the PUCO allow it to deferdtiference in
revenues and collect carrying charges on thosenuege with Duke filing to collect those
deferred amounts through an application filed erlthan March 2013 Duke seeks to
collect $776 million in increased rates througlidardesignated as Rider Deferred
Recovery —Capacity Obligation (“Rider DRCQO”). g application, Duke seeks PUCO
approval of the rider, albeit at a zero initialéév

Thus, it is clear that Duke wants the Commissioagprove its application so that
it can recognize for financial accounting purposa&nues that are not yet but will likely
be collected from customers in the future. Undeoanting standards, Duke can only

report these revenues to the public if it has ratguy assurance that the amounts will be

16 Duke Application at 19 (Aug. 29, 2012).

7|d. at 1144n the Matter of the Commission Review of the Ciap&harges of Ohio Power Company
and Columbus Southern Power Compadgse No. 10-2929-EL-UNC, Opinion and Order (Julg@.2).

18 Duke Application at 17.



collected from customers. Regulatory assurance would likely be sufficiéithe PUCO
allows the deferrals, sets the rate for capacitgl,a@pproves the Rider.

If the Commission approves Duke’s requests, a egguy asset will be created
for Duke amounting to $776 million that Duke canagnize as revenues for financial
reporting purposes. But Duke’s approach, insistinag its application is not a rate
increase, is misleading and ignores the clearifadtl be seeking to increase customer
rates to recover the deferrals created, no latar March 2013.

The Ohio Supreme Court has recognized the redliBULCO ratemaking—that
customers end up paying in rates what the PUCQOuaticy orders allow to be booked
as revenues in regulatory accounting adjustnf@nior instance, i®hio Consumers'’
Counsel v. Pub. Util. Comtft the Ohio Supreme Court found customers were in fac
harmed, establishing a right to appeal, where anbpunting authority had been
approved. In that case, arguments were made tibssgxl for a continuation of earlier
rulings where the Court distinguished accountigifratemaking and declined to find
that rates are affected by accountthgrhe Court dismissed such arguments, instead
declaring it to be a distinction without much difénce: “To be sure, as Consumers’
Counsel contends, FirstEnergy and Dayton Powel agid, having secured the
accounting changes, will likely ask the PUCO formpission to raise customers’

rates***.” Moreover, the Court reinforced its hald in Ohio Consumers’ Counsel v.

19 See Statement of Financial Accounting Standard§inancial Accounting Standards Board of the
Financial Accounting Foundation (1982).

20 SeeOhio Consumers’ Counsel v. Pub. Util. ComirL1 Ohio St.3d 384, 2006-Ohio-5853 at JBSria
Foundry Co. v. Pub. Util. ComiiL14 Ohio St.3d 305, 2007-Ohio-4164.

21 111 Ohio St.3d at 135.

2 See e.gOhio Consumers’ Counsel v. Pub. Util. Con{®83), 4 Ohio St.3d 111, 116hio Consumers’
Counsel v. Pub. Util. Comn{1983), 6 Ohio St.3d 377.
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Pub. Util. Comm when it issued a decision a year lateElyria Foundry Co. v. Pub.
Util. Comm?®® There, the Court found that an order authorizrigel deferral, as part of
a rate certainty plan, was equivalent to seekirgj@increase: “Thus we hold that the
Commission’s accounting order authorizing the iasesl fuel cost deferral was
conclusive for ratemaking purposes and ripe forammsideration 2*

Here, Duke has in fact advised that it will requeggproval to begin collecting the
deferred amounts, including carrying costs in titere. Duke indicated that the Rider
DRCO would be adjusted from its zero level, throaghapplication filed no later than
March 1, 2013: “[T]hrough such a proceeding then@ussion would approve the
establishment of a rate that would allow for théemtion of $258,747,429 per year for
three years?®

The Commission should grant the Joint Motion teomilss which would render
Duke’s pleading moot. However, if it does not gridoe Joint Motion to dismiss, it
should conclude that Duke’s application is an aggion for an increase in rates which
will harm customers. Under R.C. 4909.18 it shcaddreated as an application for an
increase in rates, which if accepted and not dsmidy the PUCO, requires, inter alia,
evidentiary hearings. Accordingly, if the Comm@sdoes not grant the Joint Motion to
Dismiss?® the Commission must hold hearings, as contemplagatie Attorney

Examiner’s October 3, 2012 Entry.

% Elyria Foundry Co. v. Pub. Util. Comml14 Ohio St.3d 305, 2007-Ohio-4164.
*1d. at 317.

% Duke Application at 17.

268 Joint Motion to Dismiss (Oct. 4, 2012).



If the Commission does not dismiss the applicatismequested by the Signatory
Parties, the Commission should rule that the Appilim seeks to modify, amend, or
change an “existing rate.” The existing rate Dake seeks to modify or amend is the
capacity rate being collected through, inter dhe, Retail Capacity Rider. Duke requests
that the PUCO determine that the rate for capagtyices associated with its FRR
obligations is $224.15/Mw-Day, calculated consisteith the formula used in the AEP
capacity casé’ This would alter the current rate for capacitgttbuke is authorized to
charge customers under its Retail Capacity Riferke refers to its current rate as the
“interim mechanisms previously in place” that vii# “supplanted” by the “final
mechanism?

Because Duke seeks to modify existing rates, arlgesr mandatory so long as
the Commission accepts and does not dismiss tHeatppn. This reading of R.C.
4909.18 as it applies to rate changes is confiriyeithe provisions of another statute,
R.C. 4909.17. Under R.C. 4909.17, no change englaall become effective until the
PUCO by order determines it to be just and readenakhis is a determination that can
only be made after an evidentiary record is dewedop The Attorney Examiner’s order
should be affirmed, if the Joint Motion to Dismissiot granted.

2. The procedural schedule proposed by the Attoey
Examiner was lawful.

While Duke claims that the Attorney Examiner aabetside its authority in

establishing a procedural schedule that was naitipt,”® there is no sound legal basis

?"In the Matter of the Commission Review of the Gapaharges of Ohio Power Company and
Columbus Southern Power Compa@gpse No. 10-2929-EL-UNC, Opinion and Order (Julg2@12).

2 Duke Application at 7 (Aug. 29, 2012).

29 Duke Application for Review at 7.
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for such claims. While the laencourages prompt determination of an application that
offers a new service or reduces rates, it doesnaoidate such. Indeed the words read:
“After such hearing, the commission shalhere practicablgissue an appropriate order
within six months from the date the application iieesl.” “Where practicable” would
have no meaning if one were to accept the Compantgis that an application must be
fully adjudicated within six months. Additionallguch a view is inconsistent with the
rules of statutory construction which declare thatentire statute is intended to be
effective

Additionally, as argued above, the Company’s fildags not amount to a filing
for new service or a filing that will reduce ratdsis either a filing for a rate increase or
a filing to modify existing rates. Under eithereoof these scenarios there is no six
month time frame. Instead, promptness is definedrimther statute, R.C. 4909.42.
Under that statute, an order must be issued b&ftalays after the filing of an
application—otherwise a utility may file an undédtey to put the proposed rates into
effect, subject to refund. The procedural schedufemented by the Attorney
Examiner is consistent with the 275-day timelinat t rate modification or rate increase
is to be reviewed under the statute. It shoulddstaithe Commission does not dismiss

the application, as requested by the Joint Sigp&arties.

. CONCLUSION

The Joint Signatory Parties filed a Motion to DissrDuke’s application. The
Commission should grant that motion. If the Jddation to Dismiss is granted, Duke’s

pleading becomes moot.

%0 See R.C. 1.47((bRichards v. Market Exch. Bank 0d910), 18 Ohio St. 348.
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Otherwise, if the Commission accepts Duke’s apgibm, its Request for

Certification should be denied. Duke has failedneet the standards of Ohio Admin.

Code 4901-1-15. It has not proven that the proa@auntry presents a new or novel

practice for the Commission or that it represerdearture from past precedent. Duke

has also failed to demonstrate that an immedigerméation by the PUCO is necessary

to prevent undue prejudice or harm.

Even if the Attorney Examiner certifies the app#ad Commission should affirm

the Attorney Examiner’s ruling, provided it doed goant the Joint Motion to Dismiss.

Duke has failed to show that the procedural entrg unlawful or unreasonable. Rather,

the process established in the Attorney Examirentsy, absent dismissal of the

application, meets the requirements of R.C. 4908riBother authority, and should

provide parties an opportunity to investigate anallenge Duke’s application to increase

rates to customers by $776 million.
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