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BEFORE THE OHIO POWER SITING BOARD 
 

In the Matter of the Application ) 
of Champaign Wind LLC for a ) 
Certificate to Install Electricity )   Case No. 12-0160-EL-BGN 
Generating Wind Turbines in ) 
Champaign County ) 
 

MEMORANDUM OF INTERVENORS UNION NEIGHBORS UNITED, INC.,  
JULIE JOHNSON, AND ROBERT AND DIANE McCONNELL IN OPPOSITION  

TO THE MOTIONS OF EDP RENEWABLES NORTH AMERICA LLC,  
GAMESA WIND US, LLC, INVENERGY LLC, AND CHAMPAIGN WIND  

LLC TO QUASH THE BOARD’S SUBPOENAS DUCES TECUM 
 

I. The Subpoenas Are Essential For Obtaining The Information Necessary To Craft 
Certificate Conditions To Protect The Public From Wind Turbine Hazards That 
Have Already Emerged During The Short Time Wind Turbines Have Been 
Operating In Ohio.   

 
A. Dangerous Blade Failures Have Been Occurring Regularly In The United 

States And Worldwide. 
 
On April 24, 2012, two blades on a turbine in the Timber Road II wind project in Ohio 

shattered, scattering large chunks of metal debris in many directions.  See Exhibit A-7, A-9.  The 

incident report submitted by EDP Renewables North America, LLC (EDP) to the Ohio Power 

Siting Board (OPSB or Board) reveals that each of these blades was 49 meters long (160 feet, or 

more than half of the length of a football field).  Exh. A-7.  The first blade disintegrated after it 

broke due to a manufacturing defect and struck the turbine tower while rotating.  Exh. A-2, A-3, 

A-42.  After a safety device shut off the turbine in response to the blade throw, the technician 

who was operating the wind project remotely in Portland, Oregon1 restarted the turbine without 

arranging for a local employee to first check the turbine.  Exh. A-2.  The result was predictable -- 

the absence of the first blade resulted in the overloading of the second blade, which also broke, 

struck the tower, and shattered.  Exh. A-2, A-3, A-4, A-42, A-47.  The forceful impact of the 

                                                 
1 This appears to be inconsistent with the wind companies’ promises to create new Ohio jobs. 
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rapidly rotating blades against the tower launched broken blade parts into the countryside.  One 

landed on the property of a neighboring landowner.  Exh. A-2.   

EDP’s report on the incident to OPSB is incomplete at best.  The report discloses the 

distances that some of the blade pieces traveled from the tower, but not others.  A diagram in its 

report shows the landing spots for only the largest pieces of blade debris that were three 

kilograms (2.2 pounds) or heavier.  Exh. A-9.  As anyone struck by shrapnel or bullets can attest, 

small metal pieces flying at a high velocity can also cause substantial damage to a person.  Since 

a turbine’s blade tips can rotate as fast as 180 miles per hour (or faster when they are 

malfunctioning), even small severed blade pieces can be expected to travel at a high rate of 

speed.  Nevertheless, EDP has not revealed the travel distance for the smaller blade pieces either 

to the Board or to the public.   

Despite EDP’s apparent attempt to conceal this important information, its report does 

admit that the largest blade piece flew 233 meters (764 feet) from the tower base.  Exh. A-9.  

Even this limited information shows that the setbacks proposed for the Champaign Wind project 

are too small, with its closest setback being only 561 feet from the property lines of neighboring 

landowners.   

When the turbine manufacturer, Vestas, inspected the other turbines at Timber Road II, it 

found another blade that had been damaged by an independent cause, lightning.  Exh. A-3, A-8.  

Consequently, another blade failure may have been in progress at the same wind project.   

Intervenors Union Neighbors United, Inc., Julie Johnson, and Robert and Diane 

McConnell (“Intervenors”) have served a subpoena on EDP to fill in the gaps of missing 

information on this serious incident.  Intervenors also subpoenaed information from EDP and 

other wind companies about blade defects and blade throws at other wind projects to identify 

preventative measures that can be included in Champaign Wind’s certificate to prevent blade 
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throw and to assess the adequacy of the setbacks proposed by Champaign Wind for its project.  

As explained below, Champaign Wind and the entire wind industry have done their best to 

conceal this important information.  Their resistance to these subpoenas is a continuation of that 

subterfuge.  

While Champaign Wind and other wind developers claim that blade failure rarely occurs, 

past events at operating wind projects show otherwise.  Wind turbine accidents reported in the 

public media include at least 249 incidents of blade breakage from the 1990s to June 30, 2012.  

Exhibit B-3.2  Blade pieces have been known to travel as far as a mile.  Id.  Blade pieces have 

even gone through the roofs and walls of neighboring buildings.  Id.   

Approximately eighty of these blade failure incidents are chronicled in a partial list of 

worldwide turbine accidents and other problems compiled by the Caithness Windfarm 

Information Forum in Scotland.  See Exhibit C (attached).3  Here are just some of the examples 

of blade failure incidents from this compilation: 

Incident #  Incident Description 
 
27  A one-ton piece of blade hurled 1312 or 1640 feet4 
 
39  Blade parts landed in a garden 
 
42  Blade pieces landed on a road 
 
49  Blade parts flew over 984 feet across a road 
 
50  Blade parts traveled between 1312 and 1640 feet, 

some landing in a summer house 
 

71  Blade pieces flew 1640 feet 
 
78  Blade parts blown more than 984 feet 

                                                 
2 This document can be found at http://www.caithnesswindfarms.co.uk/page4.htm. 
3 Exhibit C can also be accessed at http://www.caithnesswindfarms.co.uk/fullaccidents.pdf.  
4 The metric distances documented in the compilation have been converted to feet in this summary.   
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Incident #  Incident Description 
 
99  60 residents living within 1640 feet of turbines  

evacuated from area while blades rotated  
four times faster than normal speed 
 

114  One blade piece traveled 1968 feet; another one went  
656 feet and landed in a swimming pool 
 

128  Blade piece traveled between 328-492 feet, landing on 
a factory and private home, and piercing a 9-inch 
thick stone wall, timber floor, and roof of the house 
 

169  Blade pieces covered an area within 1312 feet from the tower 
 
428  Blade parts found 4265 feet (1.3 km) from turbine 
 
472  Farmer on whose land a turbine had been erected three 

days earlier watched as blades flew over his  
house.  One blade landed in the yard where he  
had been standing shortly before the incident. 
 

477  Blade pieces “scattered well outside owner’s property” 
 
666  A wind industry publication reports that a turbine  

manufacturer had to replace the blades on 1200  
turbines in the United States due to blade 
weakness and cracking 
 

681  Four turbines on a wind farm threw their blades due to  
manufacturing defects.  One 16-foot long blade  
smashed through the roof of farmhouse as the  
family slept inside.  The farmer reported that it  
“was like a bomb hitting the roof of the house.” 
 

772  A blade on a small turbine at Perkins High School in  
Ohio “fell apart,” throwing a piece of the blade 
into the student parking lot 
 

773  An eight-foot long piece of blade crashed through the  
roof of a neighbor’s home 
 

853  Blade ripped off the tower and landed on a hiking path 
 
854  Article reports that Denmark experienced 27 incidents 

of blades coming loose between 2000 and 2009 
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Incident #  Incident Description 
 
989  Another blade throw incident at Perkins High School in  

Ohio 
 

1047  Three blades flew off a turbine on a New Jersey farm, 
flying 215 feet and narrowly missing a 17-year 
old child 

 
Id.  Many of the reported blade failures have occurred in European countries, which possess 

more experience with wind turbines than the United States.  Nevertheless, blade failures are 

already occurring in the United States during the relatively short time that wind projects have 

been operating here.  Besides the Timber Road II incident, turbine blades have broken or flown 

off their towers in Ohio (twice at Perkins High School), Vermont (incident 112), Idaho (incident 

427), Minnesota (incident 470), New York (incident 477), twice in Michigan (incident 990), New 

Jersey (incident 1047), twice in North Dakota (incidents 1052 and 1053), and Illinois (incident 

1054).  Notably, this compilation of wind accidents in Exhibit C is by no means a complete 

compilation, as shown by the fact that the Timber Road II blade throw is not included.  As 

discussed below, it is also likely that the wind companies are hiding information about other 

incidents.   

B. The Wind Industry Is Hiding Vital Evidence About Blade Defects And 
Failures Affecting All Turbine Manufacturers That Is Essential For 
Formulating Precautionary Conditions In Champaign Wind’s Certificate. 

 
While wind turbines manufactured by Vestas have experienced blade failure, Vestas is by 

no means the only turbine manufacturer whose blades have broken and become airborne.  The 

list of blade incidents in Exhibit C implicates a myriad of blade manufacturers, with the 

manufacturers of many more broken blades not being identified.   

Some of the manufacturers with documented blade failure issues are the very 

manufacturers whose turbine models are being considered for the Champaign Wind project.  
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Page 10 of Champaign Wind’s application lists models manufactured by General Electric, 

Gamesa, REpower, Nordex, and Vestas (which has now been withdrawn).  Every one of these 

manufacturers has produced turbines that have thrown their blades.  For example, parts of a 

Gamesa blade traveled 3280 feet after the blade struck a turbine tower.  See the compilation of 

turbine accidents in Exhibit D-3, incident 114.5  In addition, seven Gamesa blades at a new wind 

project in Pennsylvania had gluing deficiencies, some of which resulted in large sections of blade 

being thrown.  Exh. E-1, “Blade Failure and Load Monitoring,” WindPower Monthly, Sept. 

2008.6   

According to WindPower Monthly, a publication for the wind industry, General Electric 

has had “its share of blade problems as well.”  Id.  For example, blade parts from a General 

Electric turbine in Canada were cast to the ground after being struck by lightning.  Exh. C-38, 

incident 532.  General Electric turbines have lost blades in New York, Montana, Missouri, and 

Illinois.  See the compilation of blade throws at Exhibit F-2, F-3.7  Lightning ignited a REpower 

turbine in Germany, causing a burning piece of blade to fall off the tower.  Exh. D-5, incident 

192.  A Nordex blade fell off a turbine in Germany after a minor storm.  Exh. D-9, incident 276.  

A loose blade from another Nordex turbine in Germany struck the tower and shattered, scattering 

blade pieces over 328 feet of a highway.  Exh. D-10, incident 296.   

WindPower Monthly has written a detailed expose on the wind industry’s blade failures 

based on interviews with experts in the turbine repair field.  Exh. E.  The publication observed 

that the “modern wind industry has been living with series blade failure since its birth in the 

early 1980s and is clearly not over them yet.”  Exh. E-1.  These problems are especially acute in 

                                                 
5 This document can be most easily accessed by doing a search for “wind turbine accident compilation” on the 
Google search engine, which will bring up the document on the Industrial Wind Turbine Action web site at 
windaction.org.  
6 This document can be accessed at http://www.windpowermonthly.com/news/953663/Blade-failure-load-
monitoring/. 
7 This document can be accessed at http://beattys.us/mlehoa/WP/Wind/BladeFail.pdf. 



7 
 

the United States, where the rush to build wind projects before the federal tax credits expire has 

driven turbine manufacturers “to move new blades through design-testing and commercial 

manufacturing too quickly.”  Exh. E-2.  “Time pressure, in other words, is tending to take 

precedence over product control and blades are a particular victim.”  Id.  One turbine repair 

expert explained that his repair company was “seeing this across the whole industry.”  Id.   

A 2011 study by the Sandia National Labs (Sandia) for the U.S. Department of Energy, a 

prominent supporter of the wind industry, has confirmed the findings of WindPower Monthly.  

Exh. G.8  Sandia reported that “[t]he rapid deployment of turbines has forced existing 

technologies and manufacturing practices to be scaled rather than utilizing . . . costly and 

complex certification testing protocols.”  Exh G-6.  The report finds that, while the design and 

manufacturing of blades has improved, they have not kept abreast of the greater challenges posed 

by the industry-wide employment of larger blades, which have higher incidents of fiber 

waviness, large scale porosity, large resin rich areas, and resin cure variations.  Exh. G-5, G-8.  In 

fact, “[m]any of the blade suppliers are using technologies and techniques that were developed 

for structures with much lower design loads and criteria.”  Exh. G-6.  Based on a preliminary 

survey of wind farms, Sandia has estimated that as many as 20% of all turbine blades may 

experience blade flaw resulting in down time.  Exh. G-7, Exh. G-8.  Based on Sandia’s 

interviews of wind industry operators and manufacturers, Sandia believes this number is 

“probably higher.”  Exh. G-8.    

Turbine manufacturers are “reticent to share much detail on the exact defects seen in 

various blade failures.”  Exh. E-2.  Manufacturing defects such as defective gluing have been 

blamed for some blade failures.  Id.  Pitch imbalances and other blade imperfections have caused 

                                                 
8 This document can be accessed at http://prod.sandia.gov/techlib/access-control.cgi/2011/111094.pdf. 
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blade vibrations that weaken the blades.  Exh. E-3.  This problem becomes more common as the 

blades are designed to be longer.  Id.   

According to one expert interviewed by WindPower Monthly, just about every turbine 

manufacturer is experiencing blade defects.  Exh. E-2.  Sandia’s report also demonstrates that 

this problem is widespread.  The compilations of turbine accidents implicate every manufacturer 

on Champaign Wind’s list of preferred turbine models, and most, if not all, of the world’s turbine 

manufacturers.  Blade failure is not just a Vestas problem -- it is an industry-wide crisis.   

With this track record, it is no wonder that Champaign Wind, EDP, and other wind 

development interests are alarmed over the prospect of revealing these safety threats to the 

public.  EDP’s motion admits as much (at p. 3) when it postulates that the subpoenas are 

“designed to elicit information to serve as a generic indictment of the wind industry.”  

Notwithstanding EDP’s fear that the subpoenas will expose the wind industry’s dirty secrets, this 

information must be obtained and presented to the Board during the hearing so that Champaign 

Wind’s project can be more safely designed.  Based on the information currently available, 

Champaign Wind’s project, as designed, will impose unreasonable safety risks on nearby citizens 

while on their land, in their homes, and on the roads.  Moreover, as revealed by the WindPower 

Monthly expose, the wind industry is concealing most of the facts about blade failures.  

Consequently, the Intervenors’ subpoenas are essential for obtaining this necessary information.   

Champaign Wind’s application acknowledges the dangers of falling or thrown blades by 

stating “[w]hile rare, such incidents can be dangerous.”  Application, p. 82.  The application then 

represents that the applicant is not aware of any human injuries from blade failure.  Champaign 

Wind is correct about the danger of these incidents, but as shown by the statistics described 

above, these incidents are not rare.  And human injuries have been avoided only by the slimmest 

of margins on too many occasions.   
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Champaign Wind’s application attempts to whitewash this serious problem, representing 

that the wind industry now prevents blade throw by vigorously testing the turbines and instituting 

operational safety procedures.  Application, p. 83.  However, this problem has not been solved; it 

has become more serious.  The compilation of wind turbine accidents in Exhibit C, which 

records only the publicly reported incidents up to June 30, 2012, records six blade failures in 

2011.  Exh. C-86, C-92, incidents 1047, 1048, 1052, 1053, 1054, and 1149.  The Timber Road II 

blade throw in Ohio occurred in April 2012.  Six out of these seven blade failures happened in 

the United States.  And the public threat revealed by the publicly reported incidents appears only 

to be the tip of the iceberg.  Sandia’s report estimated that as many as 20%, or more, of all 

turbine blades may have serious flaws.  Exh. G-7, G-8.  As revealed in WindPower Monthly’s 

interviews of wind industry experts, these dangerous conditions have resulted in large part from 

shortcuts in manufacturing and product testing.   

Champaign Wind and the subpoenaed companies undoubtedly will argue that wind 

turbines are perfectly safe.  They may even contest the evidence about turbine threats that is 

publicly available and cited herein.  If they do, this is all the more reason to subpoena the 

information they have on these problems.  If Champaign Wind disputes the publicly available 

information in this proceeding, then perhaps the wind companies’ own records will reveal the 

actual scope of the problem.  These subpoenas are necessary to test Champaign Wind’s safety 

claims.  Without forcing the subpoenaed companies to divulge their information about this issue, 

OPSB and the Intervenors have no way to test Champaign Wind’s self-interested claims of 

safety.   

Similarly, even though the compilations of blade throws and other turbine safety issues is 

available on the internet, the wind industry companies should have considerable non-public 

information about the causes and effects of these incidents.  Presumably, these companies have 



10 
 

investigated any such accidents and have unpublicized information about the accidents that will 

enlighten the Board about their causes and the methods for minimizing their threats.  In fact, the 

evidence that the companies are unwilling to reveal, as betrayed by the subpoenaed companies’ 

resistance to these subpoenas, should be the most enlightening.    

Champaign Wind’s application admits that blade throws are caused by manufacturing 

defects, poor maintenance, control system malfunction, lightning strikes, and human error in 

operation.  Application, p. 83.  As described above, equipment malfunctions are not uniquely 

attributable to particular turbine models, but are an industry-wide problem.  The other three 

causes of turbine failure -- poor maintenance, lightning strikes, and human error in operation -- 

are not a function of turbine design but instead are problems that can afflict any turbine model.  

This further rebuts the subpoenaed companies’ argument that blade throws by only the turbine 

models listed in Champaign Wind’s application are relevant.  The lessons learned about other 

turbine models, regardless of the causes of blade failure, will provide valuable information to 

fashion the conditions of Champaign Wind’s certificate.   

C. The Board Must Learn More About The Causes And Effects Of Blade Throw 
So That Champaign Wind’s Certificate Is Not Relying Solely On The 
Certificate Conditions That Failed To Protect The Public At Timber Road II. 

 
The application to OPSB for Timber Road II (then called Paulding Wind II) contains 

representations about blade shear that are almost identical to the language on that topic in 

Champaign Wind’s application.  See Exhibit H-5, H-6.  One notable exception in language 

overlay is that Champaign Wind’s application, unlike the Timber Road/Paulding Wind 

application, no longer claims that blade throws are decreasing.  Nevertheless, although blade 

throws at Timber Road and other wind projects have dispelled this myth, Champaign Wind’s 

application promises to employ the same measures to prevent blade throws that were promised 

and unsuccessfully employed by Timber Road.  Compare Champaign Wind’s application at p. 83 



11 
 

with Paulding Wind’s application at p. 92 (Exh. H-6).  The Staff Report and Certificate for 

Paulding Wind II also, wrongly, predicted that these measures would adequately address blade 

throw at that wind farm.  See Exhibit I-2, p. 37, Exhibit J-2, p. 18.  

Consequently, Champaign Wind’s withdrawal of its consideration of the Vestas model as 

a ploy to avoid the disclosure of information about EDP’s blade throw does not moot EDP’s 

subpoena.  It is not coincidental that Champaign Wind’s law firm, which also represents EDP, 

took this action on Champaign Wind’s behalf only days after UNU filed a motion to subpoena 

EDP’s Timber Road II records on the blades thrown from Vestas’ model.  Notwithstanding 

Champaign Wind’s and EDP’s gamesmanship, the Timber Road blade throw still provides 

information that is germane to Champaign Wind’s certification.  Similarly, the subpoenas to 

other wind companies about their blade throws will also inform the Board’s decision on 

Champaign Wind’s application. 

Thus, the subpoenaed evidence is expected answer a number of questions.  For example, 

given the distance that blade parts have been flung at Timber Road and other wind projects, how 

large should the Board set the setbacks in Champaign Wind’s certificate?  EDP’s report to the 

Board does not answer this question, because it revealed the travel distance for only the largest 

pieces.  And even if the report had addressed flying metal of all sizes, a subpoena of additional 

information such as additional photographs, correspondence, and reports would be useful to 

reveal whether EDP’s report to OPSB was complete and truthful.  Moreover, there is no evidence 

that the blade throw distance for the Vestas model, or any other model used or manufactured by 

the other subpoenaed companies, will be any different than the other model candidates in 

Champaign Wind’s application.  The metal travel distances for the Timber Road incident, and all 

other worldwide blade throws, are quite germane to Champaign Wind’s application.   
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The information from Timber Road II and other wind projects is also pertinent to 

additional questions the Board should consider when considering Champaign Wind’s application.  

For example, should the Board require conditions to minimize the potential for blade throw that 

are additional or different than the conditions for past wind certificates that have already been 

proven ineffective?  Should the certificate, if issued, require Champaign Wind to produce 

information demonstrating that the blades have been adequately tested by the manufacturer, and 

if so, what information is needed?  Based on the subpoenaed information, what requirements 

should the Board adopt to prevent the reckless operator error that occurred at Timber Road?  The 

subpoenas to EDP and the other subpoenaed companies are necessary to obtain the information 

necessary to answer these questions.   

The same relevant questions compel the production of blade throw information from the 

other subpoenaed companies.  As shown above, every one of the manufacturers mentioned in 

Champaign Wind’s candidate turbine list has experienced problems with blade breakage.  Indeed, 

this is an industry-wide epidemic that has attracted the attention of even the pro-wind U.S. 

Department of Energy (see the Sandia report).  As demonstrated above, this problem is not 

limited to specific manufacturers or specific models.  Manufacturing defects are afflicting all 

manufacturers, especially those who are rushing their blades to the United States.  Lightning 

does not choose to strike the Vestas V100 while sparing all other models.  Poor maintenance can 

occur on any and every wind project.  Wind operators can make mistakes when operating any 

turbine model, not just the Vestas V100.  Consequently, the representations by Champaign Wind 

and the subpoenaed companies that their turbine models are unique and immune from the 

problems addressed by the subpoenas are inaccurate.  Blade throw information, from any turbine 

model, will be instructive for crafting conditions in Champaign Wind’s certificate designed to 
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reduce blade throw incidents and to identify the setbacks necessary to avoid collisions between 

flying blades and people, automobiles, and buildings.   

Furthermore, the subpoenaed companies’ arguments that only information about recently 

manufactured turbine models is relevant to this proceeding is contrary to the publicly available 

information about these problems.  If anything, today’s trend towards larger turbines, the 

deterioration of manufacturing safety testing, and the rush to sell hastily manufactured turbines 

has increased the risk of today’s turbine models, not decreased it.  All of these factors increase 

the threats from Champaign Wind’s proposed turbines.  

The foregoing points apply with equal force to the other wind turbine threats and hazards 

about which the subpoenas seek information, such as noise and shadow flicker.  These harmful 

impacts to the public are not unique to the Vestas V100 or any other turbine model.  If any of the 

subpoenaed companies have useful information about these threats and hazards, the Intervenors 

have a right to access it and the Board needs to consider it for Champaign Wind’s certificate.   

The subpoenaed companies vigorously argue about whether the subpoenaed information 

will be relevant to the hearing in this case.  This is to be expected, since these companies have 

every incentive to hide this information.  But this is not time, nor are discovery subpoenas the 

mechanism, for determining whether the subpoenaed information will be admissible at the 

hearing.  As stated in the Board’s rules, “[i]t is not grounds for objection that the information 

sought would be inadmissible at the hearing, if the information sought appears reasonably 

calculated to lead to the discovery of admissible evidence.”  OAC 4906-7-07(A)(2).  R.C. 

4903.082, which applies to Board proceedings under R.C. 4906.12, provides that the parties to 

Board proceedings are entitled to full discovery on topics such as those addressed by the 

subpoenas: 
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All parties and intervenors shall be granted ample rights of discovery. The present 
rules of the public utilities commission should be reviewed regularly by the 
commission to aid full and reasonable discovery by all parties.   

 
Consistent with this law, the Intervenors request that the Board allow them to conduct the 

necessary discovery on these topics.  Without the subpoenas, the Intervenors have no means to 

obtain the information being hidden by the subpoenaed companies.   

II. The Subpoenaed Companies’ Complaints About The Supposed Burden Of 
Complying With The Subpoenas Are Disguises For Their Actual Intent To Hide 
Their Turbines’ Threats To Public Safety.   

 
The subpoenas seek information on the safety threats and other harms that turbines 

impose on the public.  The representations in the motions to quash about the burdensome volume 

of records responsive to the subpoenas would lead one to believe that these companies have been 

concealing considerable information about their products’ hazards.  Gamesa even contends (at p. 

8) that the burden of responding to the subpoena might discourage vendors from bidding on 

these lucrative wind projects.  EDP complains (at p. 8) that Intervenors’ request to produce all 

documents related to every incidence of blade failure or damage at all of its operating wind 

projects is overly burdensome.  If these companies have had so many incidents of blade throw or 

damage as to generate large volumes of records, then the blade failure problem is alarming.9   

Conversely, if the incidents of blade throw, noise complaints, shadow flicker, and other 

problems were limited, the number of records pertinent to these issues would be few.  If so, the 

subpoenaed companies have no reason to complain that the subpoenas are burdensome.  If the 

volume of records is large, then the Board has a responsibility to obtain that information to 

protect the public.   

                                                 
9 Intervenors’ counsel has informed EDP’s counsel that EDP needs to produce information about blade damage only 
where it was of the type that can cause a broken blade.  This eliminates EDP’s complaint that Intervenors’ are 
seeking documents about insignificant blade damage.  
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None of the motions to quash indicate that the subpoenaed companies have made a 

genuine effort to determine the amount of effort necessary to comply with the subpoenas.  Nor 

has any subpoenaed company made any effort to determine how many responsive records exist.  

Instead, some of them surmise that they would have to review every file maintained by every 

company employee to find and produce the requested records.  But any large, responsible 

company with a true desire to protect the public from the hazards of its products and operations 

has safety employees or compliance officers to track and supervise these issues.  Certainly, the 

wind industry companies do the same.  If so, it should be relatively simple to collect the required 

information from these employees.  If not, the Board should be gravely concerned about the 

wind industry’s lack of concern about public safety.   

Similarly, unless the wind industry is cavalierly treating blade throws, shadow flicker, 

noise, and other turbine threats, one would expect a wind company to know where it keeps 

important information about these threats.  Surely, if a wind company’s turbine throws a blade or 

if neighbors complain about nearby turbines, that information will not be kept hidden in a file or 

email retained by some low-level employee.  If the wind industry is taking these problems 

seriously, the company’s headquarters or safety managers will know about them.   

To comply with the subpoenas, the subpoenaed companies need not search every file and 

every email account for all company employees to see if they have any incidental information on 

the topics in the subpoenas.  Intervenors’ counsel has made this clear to the attorney for each of 

the companies that has filed a motion to quash.  Upon receiving the motions to quash from EDP, 

Gamesa, and Invenergy, counsel for the Intervenors has telephoned the attorney for each of those 

companies in attempts to work out arrangements to reduce any burden, or perceived burden, for 

complying with the subpoenas.  Intervenors’ counsel has offered to narrow the scope of the 

requests where necessary to expedite the document productions, including narrowing their 
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subject matter and the types of records to be reviewed or produced.  These discussions are 

ongoing.   

The Board has promulgated the requirement in OAC 4906-7-07(H)(1) that the 

parties first attempt to resolve discovery disputes among themselves before invoking 

the Board’s intervention, because that usually is the most efficient and effective 

means to resolve these issues.  The same principle applies to these subpoenas.  The 

ALJs have every right to insist that these procedures be exhausted prior to coming to 

the Board.  If the subpoenaed companies are genuinely interested in working out 

reasonable procedures for producing the germane evidence in their possession, rather 

than hiding their information, these discussions should resolve the motions to quash.   

III. Champaign Wind Has No Standing To Complain That Intervenors’ Subpoenas To 
Other Companies Supposedly Are Burdensome. 

 
While Champaign Wind takes pains to point out that there are situations in which it may 

have the right to contest subpoenas to other companies, it also admits (at p. 3, fn. 1) that it has 

this option only where the subpoenas infringe on Champaign Wind’s rights and privileges.  

Indeed, the motions to quash in other cases cited by Champaign Wind are instances in which the 

moving parties sought to protect their own proprietary information from the subpoenas.  

Notwithstanding this limitation, Champaign Wind bases its motion to quash in large part on 

arguments that the subpoenas are burdensome.  But Champaign Wind is not subject to these 

subpoenas, and it has no standing to assert such an argument on another company’s behalf. 

IV. The Board’s Rule Does Not Require The Subpoenas To Specify Any Deposition 
Topics, Nor Do Any Of The Subpoenas Require The Subpoenaed Companies’ 
Representatives To Travel To Ohio For Depositions. 
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EDP argues that its subpoena should be quashed because the subpoena does not identify 

the topics about which its representative must testify.  In support of its position, EDP cites OAC 

4906-7-07(E)(5), which provides: 

A party may, in the notice and in a subpoena, name a corporation, 
partnership, association, government agency, or municipal corporation 
and designate with reasonable particularity the matters on which 
examination is requested. 
 

Emphasis added.  As specifically stated in the rule, a party may, be is not required to, specify the 

topics for the deposition.  Any other interpretation of this requirement is contrary to the express 

language of the rule.  EDP’s attempt to infuse an additional requirement into OAC 4906-7-

07(E)(5) is meritless. 

Moreover, the subpoena specifies no topics for the deposition because the deponent is not 

expected to testify on any specific topics.  If a deposition actually occurs, the deponent is only 

expected to produce the documents as exhibits to the deposition.  In fact, the subpoena states that 

the deponent need not even appear for the deposition if the subpoenaed company produces the 

records at least one day prior to the scheduled deposition:   

You need not appear at the office of Van Kley & Walker, LLC in 
person if you deliver the requested records by mail or other means to 
that office by October 17, 2012.   

 
In a conversation with EDP’s counsel, Intervenors’ counsel has reinforced that point by making 

sure he was aware of that option.  Thus, there is no need to prepare an EDP representative to 

testify at deposition, nor is it necessary for an EDP employee to travel from Texas to Ohio.   

All of the Intervenors’ subpoenas, including Gamesa’s, contain the same language that is 

quoted above.  Consequently, none of them have any grounds to complain about their 

representatives being required to travel to Ohio for a deposition, nor do they have any grounds to 

request cost reimbursement for traveling to Ohio. 
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V. Notwithstanding EDP’s Pretense That Its CEO Did Not Discuss Its Flying Blades 
With Kim Wissman, EDP’s Records Pertaining To That Discussion May Contain 
Candid Assessments About The Blade Throw That EDP Is Concealing. 

 
Request No. 3 of the subpoena to EDP seeks records related to a telephone conference 

between Gabriel Alonso and Kim Wissman on May 1, 2012 about the turbine blade failure at the 

Timber Road II Wind Farm.  EDP states (at p. 9) that it “believes [the conversation] did not take 

place.”  But Kim Wissman’s letter of May 4, 2012, filed on the docket for Timber Road II, 

represents that she had this conversation with Mr. Alonso on May 1, 2012.  Exhibit K.  The 

Intervenors believe Ms. Wissman.   

Since Gabriel Alonso is the Chief Executive Officer of EDP, it is likely that he received 

information about the Timber Road blade failure via a briefing memorandum or some other 

means.  This information could provide valuable insights into what happened at Timber Road, 

perhaps including information not revealed to Ms. Wissman or OPSB.  Gabriel Alonso also may 

have circulated a communication to other EDP personnel or prepared a memo to the file after this 

conversation.  Such a communication may also provide important insights into the causes and 

effects of the Timber Road blade throw.  Since these records are internal EDP communications, it 

is likely that they contain assessments of the blade throw problem that were more candid than 

Mr. Alonso’s representations to Ms. Wissman.   

EDP contends that the time necessary to review emails and other records makes this 

request overly broad and oppressive.  But the request is limited to records about just one 

telephone call.  How many records can there be?  Even including emails, the number of 

responsive records cannot be large.  So the burden of responding is not the actual reason for 

EDP’s reluctance to produce these records.  Clearly, EDP has something to hide.  
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VI. Records Relating To Communications With OPSB About Timber Road II’s Blade 
Failure May Provide Frank Assessments Of The Threat From Turbine Blade Throw.   
 
Request No. 4 to EDP also is limited in scope.  EDP complains that this request is 

burdensome, but there cannot be that many communications between OPSB and EDP on this 

important issue.  It is likely that most, if not all, such communications are about the Timber Road 

incident, unless EDP has hidden other blade failures from the public.   

EDP also tries to shift its responsibility for producing this information to OPSB, arguing 

that only the Board should have to produce records about these communications.  But the 

documents sought from EDP include more than just the sanitized discussions in letters, emails, 

and phone discussions between EDP and OPSB.  The more valuable, candid discussions about 

the true nature of the blade throw problem most likely exist in EDP’s internal correspondence 

preparing for or summarizing the communications EDP has had with OPSB.  Producing such a 

limited number of records is not burdensome.  Based on EDP’s alarm at producing these records, 

it again appears that the company is hiding important information from OPSB and the public.  

The Board should not allow EDP to hide this evidence based on such a flimsy excuse.10   

VII. EDP’s Records About Complaints, Noise, And Shadow Flicker At Timber Road II 
May Indicate Whether The Certificate Conditions Considered For Champaign 
Wind’s Project Would Protect The Public.   
 
EDP complains that Intervenors’ requests for information about these topics at Timber 

Road II are not limited in time.  But Timber Road II has been fully operational only since July 

19, 2011.  Exh. L-3.  Yet EDP claims that it has to go through so many records to find complaints 

about noise, shadow flicker, and other problems that Intervenors’ requests for records related to 

these problems are burdensome.  This only begs the question as to whether the Timber Road 

facility has been operated so poorly that it has already received a large number of complaints 
                                                 
10 In addition, the Board has not yet produced these records, and has not even communicated with Intervenors’ 
counsel in response to the public records request.  Consequently, there is no guarantee that OPSB will produce the 
records before Intervenors’ direct testimony is due.   
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during the mere year it has been operating, or whether the complaints have been so serious that 

they have fostered numerous records following up on the complaints.   

Moreover, EDP acknowledges that it is required to submit documentation on all 

complaints to OPSB.  To comply with that requirement, EDP has to know where to find the 

pertinent information about these complaints in its files.  Clearly, EDP’s complaint about the 

burden of finding these records is meritless.  

EDP again attempts to shift its duty to OPSB, arguing that the Intervenors should be 

content with obtaining copies of the complaints from the Board.  But only EDP has its internal 

records that candidly document the investigation and evaluation of these complaints.  Unless 

Timber Road II has received numerous complaints, the number of these records cannot be 

unusually high or burdensome to produce.   

EDP’s records relating to noise and shadow flicker from Timber Road also cannot be 

numerous, unless Timber Road’s operations have inflicted an unusual amount of noise and 

shadow flicker on its neighbors.  Even if noise or shadow flicker has been a serious problem 

during the wind project’s single year of existence, the number of measurements is not likely to be 

numerous and EDP is sure to know where to find them in its files.   

EDP also argues that the noise from Timber Road II is irrelevant, because the Vestas 

V100 is no longer being considered for Champaign Wind’s project.  But Champaign Wind uses 

Timber Road II as precedent for the noise standard it wants the Board to adopt for Buckeye Wind 

II, saying that the Board should use the same five decibel above background standard for 

Buckeye Wind II that it used for Timber Road II.  Application, p. 72.  The same principle applies 

to shadow flicker.  Champaign Wind urges the Board to implement the same 30 hour per year 

standard for shadow flicker at Buckeye Wind II that it utilizes for Timber Road II.  Application, 

p. 84; also see the Timber Road certificate, Exhibit J-3, p. 33, Condition 41. If the noise or 
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shadow flicker levels governed by the same standards at Timber Road II have proven to be 

disruptive to the community, then this is important information that the Board needs to hear 

during the upcoming hearing so it can avoid the same mistakes in the Champaign Wind 

certificate.11  The Intervenors’ requests for this information are reasonable and important.   

VIII. Invenergy’s Records About The Turbine Sites It Sold To Champaign Wind For Use 
In Buckeye Wind II Are Obviously Germane To The Champaign Wind Certificate.  
 
Champaign Wind obtained most, if not all, of its turbine sites from Invenergy, which 

previously had planned to construct its own wind turbines on those sites.  Obviously, Invenergy’s 

information about these turbine sites is germane to Champaign Wind’s project.  For example, 

Invenergy’s consultant performed a survey that discovered Indiana Bats in the area, but its 

consultant’s report on this survey inexplicably was not included in Champaign Wind’s 

application.  If Invenergy performed a background noise survey in the area, that would also be 

important information germane to, and not included in, Champaign Wind’s application.  All but 

one of the other categories of information requested by Intervenors’ subpoena similarly seek 

evidence pertinent to the very turbine sites that are included in Champaign Wind’s application.   

The exception is request 14, which seeks information about Invenergy’s experiences with 

flying blades.  The importance and relevance of that topic is addressed earlier in this 

memorandum.   

While Invenergy’s motion states that it has transferred its records to Champaign Wind, 

the motion does not specify whether Invenergy kept copies of the records.  Intervenors’ counsel 

has asked Invenergy’s counsel to check on that issue.  The subpoena asks only that Invenergy 

and its associated companies produce the records that are in their “possession, custody, or 

control.”  If Invenergy and its associated companies have no copies of the records, then they 
                                                 
11 However, the converse is not necessarily true.  If noise and shadow flicker have not been problematic at Timber 
Road II, that may simply be because its noise and shadow flicker outputs have been substantially below the 
standards or because the afflicted neighbors may believe complaining would be futile.   



22 
 

have no obligation to produce them and have no grounds to quash the subpoena.  If Invenergy 

retained copies of this information, its production of the information would be useful to fill in the 

gaps from any failure or refusal by Champaign Wind to produce that information.   

IX. The Subpoena Was Timely Served On Invenergy.  

Invenergy questions whether it has been served with the subpoena.  As shown by 

Intervenors’ return of service filed with the Board, Invenergy’s statutory agent was served timely 

on October 1, 2012. 

X. If Any Proprietary Information Is Responsive To The Subpoenas To Invenergy And 
Gamesa, Then That Information Can Be Kept Confidential Pursuant To A 
Protective Order. 
 
Champaign Wind claims that Document Request Nos. 1 and 4 in the subpoena to 

Invenergy seek proprietary information.  Champaign Wind argues that the proprietary 

information is irrelevant and should not be produced at all.   

Document Request No. 1 asks for the following records: 

All documents relating to the purchase, acquisition, sale, or transfer of 
leases or options for leases for wind turbines on any land in the Project 
Area. 

 
This request is germane to the Champaign Wind application in several respects.  First, obtaining 

copies of the leases or lease options signed by the landowners of the turbine sites will show 

whether they contain any provisions that are contrary to the public interest, such as provisions 

prohibiting the landowners from revealing safety hazards to OPSB or the public.  Second, in the 

event that any such landowners testify in favor of the wind project at the hearing, the leases and 

lease options will show whether they were contractually required to provide testimony favorable 

to Champaign Wind and, if so, expose their lack of credibility.  Third, documents related to the 

leases or options, such as correspondence to the landowners or correspondence between 

Invenergy and Champaign Wind, may reveal that there are problems with these turbine sites such 
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as the presence of Indiana Bats or admissions that they are too close to neighboring homes.  And 

fourth, the records would also show whether Champaign Wind obtained leases or options on land 

that is not being utilized in the application, and which thus may be available as alternate turbine 

sites if the Board found any of the turbine sites in the application to be unsuitable.   

Given the relevance of the information sought by Request No. 1, quashing the production 

of this information would be inappropriate.  If any of it is truly proprietary, then it should be 

produced to Intervenors’ counsel subject to a confidentiality order.    

Document Request 4 asks for the following records: 

All memoranda, correspondence, and other documents discussing the 
pros and/or cons of selling or transferring leases or options for leases 
for wind turbine sites in the Project Area to anyone else. 
 

This request also is pertinent to the Champaign Wind application.  Obviously, 

Invenergy had some motivation for selling all of these turbine site leases to 

Champaign Wind, a competitor.  That motivation, as discussed in memoranda and 

other records discussing the pros and cons of selling the leases or options, could be 

highly relevant to the suitability of these sites.  For example, did Invenergy unload the 

leases or options because it knew that the turbines would kill the Indiana Bats it had 

found in the project area and thus jeopardize its attempt to site or operate a wind 

project there?  Did Invenergy have information showing that the quantity of wind in 

the area was not sufficient?  Did Invenergy realize that turbines could not be sited 

here without imposing unacceptable noise and/or shadow flicker on neighboring 

residents?  Did Champaign Wind note the existence of any of these problems as 

grounds for reducing the price for purchasing the leases and options from Invenergy 

or the landowners?  The records sought by Request 4 may contain information on 
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these issues, or others, that are important to the Board’s consideration of Champaign 

Wind’s application.   

Champaign Wind does not describe any information responsive to Request 4 

that is proprietary to Champaign Wind.  If any proprietary records are requested, then 

the appropriate measure is to provide the records to Intervenors’ counsel subject to a 

confidentiality order.  Champaign Wind has the burden to prove that the requested 

records contain proprietary information to justify such an order.   

Similarly, if the subpoena to Gamesa calls for the production of proprietary 

information as Gamesa claims (at pp. 7-8), those records can be produced pursuant to 

a confidentiality order.  This will avoid the “chilling effect” on commerce about 

which Gamesa complains (at p. 8), since its competitors will not have access to its 

proprietary information.   

To determine whether any responsive records contain proprietary information, 

the Intervenors propose the following means to address this question.  First, the 

counsel for the parties should consult with each other to determine whether they can 

reduce the number of proprietary records to be produced while still producing the 

information sought by the subpoena.  For example, if only one page of a 

specifications booklet contained relevant information, it may not be necessary to 

produce the entire document.  Second, there is no reason why Intervenors and the 

subpoenaed companies cannot work out a suitable protective order applicable to the 

produced documents that are truly proprietary.  Third, if the Board’s intervention 

proves to be necessary despite the foregoing efforts, an ALJ can review the records in 

the presence of and with input from counsel for Intervenors and the producing 

company.  The input from Intervenors’ counsel during this process will be essential 
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for identifying the relevance of the information being considered, since the ALJs have 

not yet had the benefit of learning the details about the Intervenors’ positions in this 

case.  Intervenors’ counsel is willing to sign a confidentiality agreement that will 

apply to all information learned in this conference, except for information that the 

ALJ ultimately determines can be made public.  

XI. Environmental And Safety Information Collected By Invenergy About 
The Project Area Prior To Selling Its Turbine Sites To Champaign Wind 
Will Help The Board Identify And Address The Threats From 
Champaign Wind’s Turbines. 
 
Champaign Wind also contends (at p. 6) that the information collected by 

Invenergy about potential turbine sites in the vicinity of Champaign Wind’s project is 

not germane to Champaign Wind’s project.  Some examples of the records being 

sought will demonstrate why this information is relevant to Champaign Wind’s 

project.   

Request No. 6 seeks noise data for the area collected by Invenergy, such as 

measurements of the amount of background noise already existing in the area that 

would be available to mask the sound of the turbines.  Because Champaign Wind’s 

noise consultant has performed an inaccurate background noise survey, the existence 

of another background noise study performed by Invenergy would be a useful means 

to test the accuracy of Champaign Wind’s measurements.   

Request No. 8 asks for any records generated or collected by Invenergy that 

evaluate the effects that turbines in the area would have on humans, wildlife, aviation, 

property values, and/or the environment.  Requests 11, 12, and 13 seek wildlife 

studies that Invenergy performed to assess the effects of turbines in the area on 

Indiana Bats or birds.  During the hearing on Buckeye Wind I, the Board and the 
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Intervenors learned that an Invenergy consultant found Indiana Bats in the vicinity of 

the turbine sites that are now included in Champaign Wind’s application.  Champaign 

Wind’s application should have included Invenergy’s report on these bats, but 

inexplicably did not.  

Request Nos. 16 and 17 seek wind data for the area, which is critical to 

determining whether Champaign Wind’s project is sustainable.   

All of the requests for Invenergy records are designed to determine whether 

Invenergy has evidence of environmental or safety impacts that might be useful for 

assessing the threats from Champaign Wind’s turbines.  Since Champaign Wind is 

using the turbine sites that Invenergy studied, Invenergy and Champaign Wind cannot 

credibly argue that this information is not relevant.   

XII. The ALJ Has Already Rejected Champaign Wind’s Meritless Attempt To 
Restrict The Scope Of This Proceeding. 
 
Champaign Wind again attempts (at p. 7) to use collateral estoppel to restrict 

the Board’s assessment of the threats from Champaign Wind’s turbines to the public 

health and safety.  The ALJ has already rejected this meritless argument while ruling 

on the Intervenors’ motion to intervene, and rightly so.  Intervenors’ arguments on 

this point in their filings on the motion to intervene are hereby incorporated by 

reference.  The ALJ should not tolerate Champaign Wind’s attempt to use the same 

inapplicable doctrine to conceal important safety and environmental evidence.    

XIII. Due To Delayed Service By The Sheriff’s Office, Intervenors Have Provided Gamesa 
With More Time To Produce Its Records.   
 
The Marion County sheriff’s office received the subpoena from Intervenors on October 2, 

2012 but did not serve it until October 8, 2012 due to a shortage of personnel.  See the time 
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stamp on the copy of the subpoena filed with Intervenors’ return of service.  In light of that delay, 

Intervenors’ counsel has offered Gamesa more time to produce the records.   

XIV. The Board’s Rules Do Not Authorize The Board To Require Intervenors To Pay For 
Copies Of Subpoenaed Records. 
 
Gamesa asks (at p. 11) the ALJ to order Intervenors to pay Gamesa for copies of its 

records pursuant to OAC 4906-7-08(F).  This rule provides as follows: 

Any persons subpoenaed to appear at a board hearing, other than a 
party or an officer, agent, or employee of a party, shall receive the 
same witness fees and mileage expenses provided in civil actions in 
courts of record. 

 
Accordingly, this rule applies only to witness fees and mileage expenses for witnesses at hearing, 

not depositions.  Moreover, it does not authorize the Board to order a party to pay for document 

copying costs.  For these reasons, Gamesa’s request must be denied.   

XV. Conclusion:  The Board Has An Obligation To Obtain The Information Necessary 
To Protect The Public From The Hazards Of Wind Turbines, Especially Where The 
Wind Industry Has Hidden That Evidence.   

 
Undoubtedly, at least one of the subpoenaed companies that are resisting their subpoenas 

may protest in reply that the wind industry’s safety record is not as flawed as it appears to be.  

However, if the Board allows these companies to keep hiding this important information, the 

Board will have no way of knowing whether Champaign Wind’s certificate, if issued, provides 

adequate safeguards for the public.  The only way to answer this question is to insist on 

transparency by the wind industry.    

This Board is responsible for the safety of the persons living and working near these 

turbines.  This includes the landowners who lease their land for the turbines, non-participating 

neighbors living near the turbines, adults or children working or recreating on neighbors’ land 

near the turbines, and motorists driving on roads past the turbines.  Surely, the Board wants the 

best available information about the causes of blade throw, preventive measures available to 
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prevent blade throw, and the distances at which the blades can fly, in order to make these 

important decisions.  Indeed, the Board has a duty to its citizens to base its decisions on the best 

available information.  A sanitized incident report from a turbine company with every motive to 

conceal the actual danger to the public is a poor substitute for subpoenas that are available to 

obtain more accurate information.   

Both Champaign Wind and EDP contend that the ulterior purpose for UNU’s subpoenas 

is to make the wind industry look bad.  See Champaign Wind’s motion at p. 5 (“the subpoenas 

are intended to create controversy as to the wind turbine industry”) and EDP’s motion at p. 3 (the 

subpoenas are “designed to elicit information to serve as a generic indictment of the wind 

industry”).  These statements are glaring admissions that the wind industry is hiding evidence 

about its threats to the public.  If the wind industry has nothing to hide, it need not fear the public 

response to the information originating from its records.  Moreover, if the wind industry is not 

hiding substantial volumes of information, it will have few records to produce in response to 

these subpoenas.   

Ironically, while the wind industry may fear the exposure of its dirty secrets, its attempts 

to conceal these threats to public health and safety by quashing the subpoenas are more likely to 

attract public and media attention.  Whether or not the wind industry has alarming information 

about its threats to the public, it should come clean with whatever information it has.  The Board 

has a public obligation to make sure that it does.   

For the foregoing reasons, Intervenors Union Neighbors United, Inc., Julie Johnson, and 

Robert and Diane McConnell request that the Administrative Law Judge deny all motions to 

quash the Board’s subpoenas.   



29 
 

 

Respectfully submitted, 

 
s/ Jack A. Van Kley_______________ 
Jack A. Van Kley (0016961) 
Van Kley & Walker, LLC 
132 Northwoods Blvd., Suite C-1 
Columbus, Ohio 43235 
Telephone: (614) 431-8900 
Facsimile: (614) 431-8905 
Email: jvankley@vankleywalker.com 
 
Christopher A. Walker (0040696) 
Van Kley & Walker, LLC 
137 North Main Street, Suite 316 
Dayton, Ohio 45402 
Telephone: (937) 226-9000 
Facsimile: (937) 226-9002 
Email: cwalker@vankleywalker.com 
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(cendsley@ofbf.org), Jane Napier (jnapier@champaignprosecutor.com), Stephen Reilly 

(Stephen.Reilly@puc.state.oh.us), Devin Parram (Devin.Parram@puc.state.oh.us); Kurt P. Helfrich 

(Kurt.Helfrich@ThompsonHine.com); Philip B. Sineneng (Philip.Sineneng@ThompsonHine.com); 

Ann B. Zallocco Ann.Zallocco@ThompsonHine.com); G.S. Weithman (diroflaw@ctcn.net); 

Maureen Brennan (MBrennan@bakerlaw.com); Sally Bloomfield (sbloomfield@bricker.com); 

Stephen Howard (smhoward@vorys.com); and Gretchen Petrucci (glpetrucci@vorys.com). 

 
s/ Jack A. Van Kley___________________ 
Jack A. Van Kley 
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