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l. INTRODUCTION
The Office of the Ohio Consumers’ Counsel (“OC@M, behalf of the

approximately 1.2 million residential utility cust@rs of Ohio Power Company (the
“Company” or “AEP Ohio”), and the Appalachian Peaoel Justice Network (“APJN"),

a not for profit organization whose members incllaye-income customers in southeast
Ohio, submit this Memorandum Contra AEP Ohio’s Aggion for Rehearinigin order

to protect customers from paying higher rateswmatld result if the Company’s
application for rehearing is granted. At issu¢hiese proceedings are the rates customers
will pay for retail electric service over the neéltee years as AEP Ohio transitions to a

competitive auction of 100% of its load in 2015.

'Pursuant to Ohio Adm. Code 4901-1-35(B).



On August 8, 2012, the Public Utilities CommissairOhio (“PUCO” or
“Commission”) issued an Opinion and Order (“Aug8$Drder”) in these proceedings in
which the Commission approved an electric secyptap (“ESP”) for AEP Ohio.
Through its August 8, Order the Commission appraatels which will impose
significant rate increases on customers that miiede the Commission’s ability to
ensure that reasonably priced electric retail serida made available to consumers, a
policy of the State under R.C. 4928.02(A). Thenmathat residential customers will be
subjected to because of the August 8 Order weggleetin the Application for
Rehearing filed by OCC and APJN on September 72201

On September 7, 2012, several parties, including &Hio, also filed an
Application for Rehearing of the August 8 Ordethe Company seeks rehearing on
several issues. Regarding the energy auctionslssiad in the Order, the Company
asked the Commission to (1) freeze base genernaties during the entire ESP term, (2)
allow the energy auction costs to be collecteduphothe Fuel Adjustment Clause
("FAC™), (3) declare that the State CompensatiorcMaism adopted in the Capacity
Charge Casedoes not apply to auctions for non-shopping custsnincluding standard
service offer (“SSO”) customers, (4) allow the Ca@myp to collect prudently incurred
costs associated with the energy auctions, anstt that the auction rate impact docket

will address only revenue-neutral solutions.

2 Separate applications for rehearing of the Ortier were filed by The Kroger Co., Industrial Energy
Users-Ohio and Ohio Energy Group. Buckeye Assiiaif School Administrators, Ohio Association of
School Business Officials, Ohio School Boards Agsttan and Ohio Schools Council filed a joint
application for rehearing.

% In the Matter of the Commission Review of the Cip&harges of Ohio Power Company and Columbus
Southern Power Compan@ase No. 10-2929-EL-UNC.



Concerning the Retail Stability Rider (“RSR”), AEMio asked the Commission
to (1) recalculate the target revenue using thB%0eturn on equity (“ROE”) the
Company had recommended, (2) confirm that the ohétation of future collection of
deferrals refers only to the post-ESP deferralrizdaverification process, (3) state that
the August 8 Order complies with R.C. 4928.144 tpvjaling for non-bypassable
collection of deferrals over a three-year peridérahe ESP term, and (4) make
competitive retail electric service (“CRES”) progid automatically responsible for the
entire $189/MW-day capacity charge should eitherastablishment of the deferral or
the deferral collection mechanism be reversed cateal on appeal.

The Company also asserted that the Commission byredt explicitly providing
for a final reconciliation of the FAC, the gridSMARRIider and the Distribution
Investment Rider (“DIR”), and by adjusting the Diét accumulated deferred income
taxes (“ADIT”). In addition, the Company asked &barification of the storm damage
rider, and for clarification regarding the dispasitof Pollution Control Bonds given that
the Commission has not approved corporate separakiarther, the Company claimed it
was unreasonable and unlawful for the Commissiampmse the Significantly
Excessive Earnings Test (“SEET”) threshold andrtpdse the 12% rate cap without
further clarification, and asserted that the Consiois underestimated the relative
benefits of the ESP in comparing it to the reseigected under a market rate offer
(“MRQO”). As a final matter, AEP Ohio asked the Qoission to consolidate this

proceeding with the Capacity Charge Case for rémgg@urposes.



In this Memorandum Contra, OCC and APJN refute n@riiie arguments put
forth by AEP Ohid" The Commission should deny AEP Ohio’s applicafrrehearing
on the issues discussed herein and deny, at thiddde, consolidation of this case with

the Capacity Charge Case.

Il ARGUMENT

A. Base Generation Rates Should Be Reduced Consist&Vith
The PUCO'’s Findings In The Capacity Charge Case THaAEP
Ohio’s Capacity Cost Is Not $355/MW-Day But $188/MW
Day.

In its Application for rehearing, the Company urgjfes PUCO to order that base
generation rates will remain frozen throughoutehtre ESP period. The Company
also asks for clarification that the State compgosanechanism adopted in its Capacity
Case does not apply to SSO auctions or non-shoppistgmers in generalAlthough
the Company itself originally had proposed to rexdbase generation rates from the
current level to the level equal to $255/MW-day dapacity at the 100% auction in
January through May 2015, it now believes it wdugd‘unreasonable” to retain this
feature’ The Company maintains that the RSR was modifietitae auctions were

accelerated and expanded and alleges “there ceudd\erse financial impacts on AEP

Ohio associated with the early auction modificagith

*If OCC and APJN do not address an issue AEP Gtised in its application for rehearing, OCC and
APJN do not necessarily acquiesce to that issue.

® Application for Rehearing at 7.
®ld.

"l1d. at 11.

®1d. at 12.



The Company’s application for rehearing should éeield. As explained in
OCC/APJIN's Application for Rehearirighe Commission’s Order failing to reduce base
generation rates for SSO customers is unlawfuluammdasonable for numerous reasons.
It violates R.C. 4928.02(A), (B), and R.C. 4928.14dll which require the Company to
provide “comparable” and “non-discriminatory” rételectric rates. It violates R.C.
4905.33, 4905.35, and 4928.02(H). These provigiweslude discriminatory pricing and
subsidies.

While OCC/APJN agrees that the SCM cannot be coegtto force SSO
customers to pick up the cost of capacity provite@RES supplier¥ the
Commission’s underlying finding that the Comparngdst of capacity is $188.88 is a
finding that cannot be ignored in the context & BSP, given the requirements of the
law that prohibits discriminatory pricing. Cafigigs capacity. The capacity provided
to CRES providers is the very same capacity pra/tdeSSO customers.

While the SCM does not mandate what SSO customess pay for retail
capacity, it would be unreasonable and unlawfugtore the PUCO's finding regarding
the cost of providing capacity and not apply thadihg to SSO service. According to
AEP, “a rate that is based on cost is inherentigoaable Cost based generation
service is also appropriate for SSO service beciiséhe only way to fulfill the
mandates of the law, given the Commission’s holdmnipe Capacity Charge Case. The
law requires that the utility “shall provide consers on acomparable and non-

discriminatory basisvithin its certified territory a standard serviafer of all

° Assignment of Error 2, OCC/APJN Application fortearing at 21-36.
10 see Assignment of Error 7(C), OCC/APJIN ApplicationRehearing at 68-70.
1 See AEP Initial Brief Capacity Charge Case at @y, 2012).



competitive retail electric services necessary &ntain essential electric service to
consumers* Charging CRES providers RPM based capacity af@ @8tomers
AEP’s fully embedded cost of capacity ($355/MW-deyhot comparable and non-
discriminatory pricing of capacity. And capacisygart of the competitive retail electric
services necessary to maintain essential ele@riéce to consumers.

Moreover, the fact of the matter is, in the Compsuapplication it recognized the
importance of matching the discounted capacity iplex¥to CRES providers to the
capacity provided to SSO customers. This wasqfars proposal for the 100% energy
auction in January through May 2015, whereby it Maaduce base generation rates
from the current level to the level equal to $25%May. But now the Company
attempts to walk away from its proposal becausdrBR was modified, auctions were
accelerated and expanded, and “there could be selfiaancial impacts on AEP Ohio
associated with the early auction modificatiotis.None of these factors can overcome
the fact that under the law consumers are entitl€®ISO service that is based upon all
elements of service being comparable and non-digtatory. This means that the same
capacity provided by the Company — either to CREigers or SSO customers- must
be comparably priced. Without adjusting the bas®egation rates of SSO customers, the
Commission cannot assure that the law is being MEP’s rehearing application should

be rejected.

125ee R.C. 4928.141(A).
131d. at 12.



B. If An RSR Is To Be Adopted, Which Adoption WouldBe
Unlawful And Unreasonable, Use Of A 9% ROE Value Id\ot
Unreasonable.

The Company alleges that use of a 9% ROE valualoulating the revenue
target for the RSR is unreasonable. It reliesairt pn fact that parties to the Company’s
recent distribution cases stipulated to higherrretdior Ohio Power and CSP, with
returns on equity of 10.0% and 10.3%, respectivdlyese returns were approved by the
Commission when it adopted the Stipulation and Renendation in the distribution
case** Such returns “demonstrate that a 9 percent R®Edimbined companies is too
low.”*> And because the distribution operations of AEFR fiasks lower than those faced
by the generation service business, “it is beyamdradiction that the appropriate ROE
for the combined operations ***is higher than tlee@10.3 percent values approved for
the pre-merger companies in the distribution rates.” The Company also relies upon
the Commission’s decision in the Capacity ChargeeGehere it found the “appropriate
ROE to use in establishing those prices is 11.15%.”

AEP’s rehearing on this matter should be rejectéidst, the Company’s reliance
on the Commission decision in the Capacity Chagage ¢s inconsistent with its
assertions that the state compensation mechanispteatlin the Capacity Charge Case
does not apply to SSO service or the capacity austi It was only through determining

the state compensation mechanism that the ROE evaged. So if the SCM does not

1n the Matter of the Application of Columbus SeuthPower company and Ohio Power Company,
Individually and, if Their Proposed Merger is Appeal, as a Merged Company (collectively AEP Ohio)
for an Increase in Electric Distribution RatgSase No. 11-351-EL-AIR et al. , Opinion and Q@rdPec.
14, 2011).

151d at 21.
1614,



apply to SSO generation rates, the ROE derivedigireetting the SCM should also not
be applied in the context of setting RSR rates pgi&SO customers.

Second, AEP improperly relies on returns on eqiigy were stipulated in AEP’s
recent distribution case, Case No. 11-351-EL-ATRe Stipulation that AEP cites as
precedent for establishing a return higher thancB#éained the following provision:

Except for Enforcement purposes or to establishttieaterms of
the Stipulation are lawfuheither this Stipulation nor the
information and data contained herein or attachedeto shall be
cited as a precedent in any future proceeding fargainst any
Signatory Party, or the Commission itself, if then@nission
approves the StipulationNor shall the acceptance of any
provision within this settlement agreement be cligény party or
the Commission in any forums so as to imply oresthat any
signatory party agrees with any specific provissbthe
settlement. More specifically, no specific elemenitem
contained in or supporting this Stipulation shalldonstrued or
applied to attribute the results set forth in ®Bigulation as the
results that any Signatory Party might supporteaks but for this
Stipulation in these proceedings or in any otheceeding. This
Stipulation contains a combination of outcomes thfécts an
overall compromise involving a balance of compefiogitions,
and it does not necessarily reflect the positi@t tme or more of
the Signatory Parties would have taken on any iddal issue.’

The “information or data” that was contained in 8Btgulation included the 10.0
and 10.3 percent returns on equity. The Compamsetaer directly uses these returns as
precedent against the stipulating parties and trar@ission. Specifically, the Company
uses the stipulated returns and the PUCQO'’s appuodvhbse returns to attack the 9%
return adopted here. It declares that “the undestent of the ROE value is
demonstrated by the fact that just 8 months agdER Ohio’s distribution rate caste

parties stipulated, and the Commission approR&Es for the distribution service

7 Seeln the Matter of the Application of Columbus SeuthPower company and Ohio Power Company,
Individually and, if Their Proposed Merger is Appeal, as a Merged Company (collectively AEP Ohio)
for an Increase in Electric Distribution RatgSase No. 11-351-EL-AIR et al. , Joint Stipulateomd
Recommendation at 14 (Nov. 23, 2011) (Emphasis@dd



business of OPCO and Columbus Southern Power Con{@s8P) of 10.0 and 10.3
percent. Case Nos. 11-351 and 11-352-EL-AIR, @pirind Order at 5 (December 14,
2011). Those vergecently approved ROHser the two companies (which subsequently
merged) demonstrate that a 9 percent ROE for caediiompanies is too low*®

This was an improper use of the distribution cadipeistion. It directly violates
the plain language of the Stipulation Agreement Wes signed by OCC, APJN, the
Company, the PUCO Staff, and numerous other intemge The Company ignores one
very essential term of that stipulation, and indakdtipulations — the stipulation cannot
be used as precedent.

Use of a singular provision of the Stipulation lsoacontrary to the inherent
nature of a Stipulation. A stipulation, such as AEP Distribution Stipulation,
represents a resolution of a number of issuepioeeeding or multiple proceedings. A
Stipulation is a package composed of many diffepeavisions—yprovisions which may
not be acceptable on a stand-alone basis, but pdteiogether with other terms
constitute an acceptable compromise. Indeed adifitiebution Stipulation stated “[t]his
Stipulation contains a combination of outcomes th#iécts an overall compromise
involving a balance of competing positions, andioés not necessarily reflect the
position that one or more of the Signatory Pamiesld have taken on any individual
issue.”® It simply does not represent the position thatigawould have taken outside
the context of a package agreement. To extridatendt provisions of a Stipulation and
attempt to apply those under a different set dfsfdo a different case, perverts the whole

stipulation process.

18 Application for Rehearing at 21. (Emphasis added)

19 Joint Stipulation and Recommendation at 14.



Sound regulation should not discourage disputeluéen through settlements.
Litigation can be expensive and without settlemeioltars may have to be diverted to
pay for the time of lawyers, consultants, and stafhese expenditures often eventually
flow through to the electric bills and tax bills ©hio citizens. Settlement may also bring
about regulatory certainty that may otherwise Hdayasl until the termination of all
litigation. Thus, because there is the potentiatfist savings and regulatory certainty,
the PUCO should not discourage settlem&hts.

If parties to a settlement are not assured thatiettmes of the settlement agreed to
and eventually approved by the PUCO, will be helddlate parties will not be inclined
to sign onto settlements. The Company has onde agarstepped the dictates of
another stipulation, just as it did in its filednements in its corporate stipulation
proceeding® — and on that basis the Commission struck portadrise Company’s
reply commentd! The Commission should do the same here. The Coytsparguments
relying upon the Stipulation are inappropriate ahduld be stricken and not relied upon
by the Commission to determine whether rehearioglshbe granted on this matter.

C. Under R.C. 4928.144, More Than A Post-ESP Defal Balance
Verification Is Needed Of The Deferred Capacity Cas.

In the Company’s Capacity Charge case the Comnmisitermined that
$188.88/MW-day is the appropriate charge to entiddeCompany to collect its capacity
costs under its FRR obligations from CRES providérshe Commission also

determined that the Company should charge CRESde®/RPM based capacity rates

%0 Seeln the Matter of the Application of Ohio Power Caanp for Approval of an Amendment to its
Corporate Separation PlarGase No. 11-5333-EL-UNC.

211d. Finding and Order at 132 (Jan. 23, 2012).
22 Capacity Charge Order at 33-36.

10



in order to promote retail competitiéh.The Commission then unreasonably and
unlawfully authorized the Company to defer theat#ihce between Ohio Power’s cost
and the RPM capacity rates charged to CRES prasAder

Ultimately in this case, the Commission unreasonaht unlawfully found that
the deferrals could be collected from retail custsyshoppers and non-shoppers. It
authorized the collection of the deferrals begignm2015, for three years, with carrying
costs. It concluded that “[a]ll determinations foture recovery of the deferral shall be
made following AEP-Ohio’s filing of its actual shpipg statistics® The Company in
its application for rehearing seeks clarificatiooni the PUCO that its statement refers
only to a post-ESP deferral balance verificatiomcpss. Its rehearing should be denied
because otherwise the PUCO will not be complyintpwie mandates of R.C. 4928.144.

While the Commission has certain authority unde€2.R928.144 to approve any
“‘just and reasonable phase in” of any EDU ratermepestablished under R.C. 4928.141
to 4928.143 of the Revised Code, it must makedirfgnthat the phase in is “necessary”
to ensure rate or price stability for customerbisBtatutory language is consistent with
the Commission’s Order which provides, at the casion of the modified ESP term, it
will determine the deferral amount “and make appete adjustments based on AEP-
Ohio’s actual shopping statistic and the amourithiaa been collected towards the
deferral through the RSRs necessary?® Thus recovery of the deferrals is to occur “as

necessary” indicating that the Commission will coctcadditional analysis (beyond

#|d. at 22.

2 d.

5 Opinion and Order at 36.
%6 1d. (Emphasis Added).

11



deferral balance verification) to determine therappate recovery of capacity deferrals
and carrying costs. Such an approach is consigiéimthe Commission’s approach to
the phase in recovery rider approved for the CompaAnd it is consistent with the
words of R.C. 4928.144. Rehearing should be denied
D. The Commission’s Rulings Deferring Corporate Segration
Issues, And Ordering That Customers Be Held HarmlesFor

The Cost Of Bonds Or Generation Related Debt Retaad By
The Company Were Appropriate, Reasonable, And Lawfl

In the Opinion and Order the Commission appropgatetermined that because
AEP did not request consolidation of the pendingamte separation plan in its
modified ESP application, the Commission would dd&scorporate separation in a
separate dockéf. The PUCO also determined that AEP could retarpitilution control
bonds contingent upon a finding that the Compaoysomers are held harmless for the
cost of the bonds and any other generation reldgbtiretained by AEP Ohio. AEP was
also ordered to file information with the PUCO &ntbnstrate that customers have not
and will not incur “any costs” associated with tiost of servicing the associated debt.

The Company however, seeks rehearing and argu&dx8© should approve
structural legal separation and rule on AEP Ohio'porate separation plan and related
asset transfers in the corporate separation progg&orthwith.” Additionally, the

Company seeks rehearing on the PUCO’s decisioh@padillution control revenue bonds

27 Seeln the Matter of the Application of Columbus SoumtHeower Company and Ohio Power Company
for Authority to Establish a Standard Service Offeirsuant to 4928.143, Ohio Rev. Code, in the Fofm
an Electric Security PlarCase No. 110346-EL-SSO et al., Entry on Reheaird@ (April 11,
2012)(finding that the Order in the ESP | procegdipermitted AEP to seek recovery of deferrals dialit
not establish a rider or other tariff provision f9EP —Ohio to recover deferred fuel costs or dwtra
deadline for when recovery shall begin. “To thatcary, as FES points out, in the ESP | Order the
Commission explicitly provided that any recoverakloccur as necessary, indicating the Commission
would conduct an additional analysis***.).

28 Opinion and Order at 58-59.

12



(PCRBs). The Company claims that the Commissiocoiglusion was “not in the
record and, thus, never addressed by parties.thé&uthe Company alleges that the
Commission should have ruled that the Company eherstonstrate that customers have
not and will not incur any “additional” costs caddgy corporate separation and that the
hold harmless obligation also pertains to “add#@idcosts caused by corporate
separation.

The Company’s application for rehearing on thisterathould be rejected. As
the Commission correctly noted, there were verytdéichissues pertaining to corporate
separation that were properly part of the ESP maiog. Those issues included whether
the termination of the pool agreement and corpaeparation facilitates the Company’s
transition to a competitive market, and the ratpaot of the generation asset divestiture
on the Company’s SSO customers for the term ofrtbdified ESP*

The litany of other corporate separation issuesppeopriately considered in the
corporate separation proceeding. There partie$, moder R.C. 4928.17(B), be afforded
a full and fair opportunity to object to the plamd must be afforded a hearing on those
aspects of the plan that the PUCO determines mequnearing. It is also that docket
where the Commission must, before approving cotp@@paration, determine that the
Company’s corporate separation plan complies wighlaw, R.C. 4928.17. Under that
provision of the Code, the Company’s plans for oaape separation must 1) include
measures as are necessary to effectuate the gpkcyfied in R.C. 4928.02 of the
Revised Code 2) satisfy the public interest in préing unfair competitive advantage; 3)
ensure that the utility will not extend any unduefprence or advantage to any affiliate;

4) contain provisions to ensure ongoing compliamite the policies of R.C. 4928.02.

% Opinion and Order at 59.

13



Any suggestion that the Commission bypass thesatsty findings and approve the
corporate separation plan “forthwith” is a circumtien of the statute, and the
Commission has no jurisdiction to do so.

The Commission’s determination that customers shbelheld harmless as it
relates to the Company retaining the PCRBs wasgpydipough it certainly would have
been an issue worthy of consideration in the catgoseparation proceeding. Customers
should be held harmless. It is not in the puidlierest to push any costs of the PCRBs
onto customers, let alone “additional” costs. Rugleosts of the PCRBS onto customer
is inconsistent with the provisions of R.C. 4928 d&cause it 1) is inconsistent with the
policies of R.C. 4928.02(A), (H), and (L); it creatan unfair competitive advantage to
AEP’s affiliate; and it extends an undue preferetocAEP’s affiliate. The Commission
correctly acted to protect consumers and it shetadd by its holding in this respect and
accordingly reject the Company’s application fdrearing.

E. The Company’s Proposal To Tweak The CommissionSlore

Favorable In The Aggregate Analysis Is Not Lawful,

Reasonable, Or Of Consequence To The Ultimate Finays Of
The Commission.

The Company in its rehearing application arguesttteCommission’s finding
that the MRO yielded a $386 million quantifiablevadtage over the ESP is
“substantially overstate® The Company alleges the overstatement is ataiiieto
two errors. First, the Company notes that the Cwsion only evaluated a 24 month
period from June 2013 through May 2015 in its MREPEComparison and yet included
the cost of the RSR over the entire three year tdrthe modified ESP. Second, the

Company alleges that the $508 million value forR&R is based on 36 months of

30 Company Application for Rehearing at 45.

14



collection while the RSR will only be recovered pee33 month period. In the end, the
Company concludes that there is at least a $30omitlverstatement of the net
quantifiable benefits of the alternative MRO.

As explained in OCC/APJN Application for Rehearitigg Commission erred in
unreasonably and unlawfully comparing prices tixatueled the first ten months of the
Company’s ESP terff. That is in evaluating only 24 months of the E®Fqd in the
price comparison, the PUCO failed to comply witlcR4928.143(C)(1). Any suggestion
that the RSR effect should only be considered dutiat 24 month period, would only
add to the error in the Commission’s analysis. daeing should be denied.

Assuming arguendo the Company is correct abou$388 million value for the
RSR being based on 36 months of collection, theeisd a $30 million discrepancy does
not alter the fundamental conclusion that the gtiabte benefits of the MRO far
outweigh the quantifiable and non-quantifiable bgsef the ESP® The Commission
should reject this assignment of error.

F. The Commission Properly Reduced The Distribution
Investment Rider For Accumulated Deferred Income Taes.

In the Order, the Commission correctly concludeat thwas “not appropriate to
establish a DIR mechanism in a manner which previde Company with the benefit of
ratepayer supplied funds® The Commission then ordered the Company to rethece
DIR to reflect an offset for accumulated defernecbime taxes (“ADIT”). Inits

rehearing AEP-Ohio argues that DIR should not bleced for ADIT because the

31 Company Application for Rehearing at 47.
32 See OCC/APJN Application for Rehearing, AssignnuériError 1 A, B, and C.

33 See OCC/APJN Application for Rehearing, AssignnudriError 1E (where it was argued that the non-
guantifiable benefits of the ESP do not outweighhthindreds of millions of dollars of costs of tHeFE

34 Opinion and Order and 47.

15



revenue credit to customers in the distributiored@ase No. 11-351-EL-AIR) was
based on the Company collectifud) DIR revenues (with no ADIT offset) in the amount
of $86 million in 2012. Had the revenue credittstomers in the distribution case
reflected a ADIT offset, customers would have reedia smaller revenue credit of
approximately $21 million.

AEP-Ohio’s argument is flawed because the distitloutate case was resolved
by a Stipulation that AEP-Ohio agreed to. Thap@ation does not include any
provision that allows the Company to adjust theereie credit to customers based on any
future action by the PUCO pertaining to the appro¥ahe DIR.

AEP-Ohio notes that Kroger witness Higgins admitledng cross-examination
that the DIR was an issue for consideration indis&ibution rate cas&. To the extent
that AEP-Ohio is arguing that the DIR was an idsu¢he distribution rate case, then the
language from the Distribution Rate Case Stiputatiod PUCO Order approving the
Stipulation should govern. To that end, the Disttion Rate Case Stipulation states:

Therefore, to the extent the Commission materialbdifies the
DIR in the ESP Il to the detriment of AEP Ohio th&EP Ohio
has the right to withdraw from this agreement atigalte the issue
as if the settlement in these cases had not beehed. AEP Ohio
must exercise this right no later than thirty (8@ys of the final
non-appealable order in the ESP Il proceeding.

The Joint Stipulation and Recommendation in tis¢ridution rate case explicitly

and in detail addresses DIR revenues and the mammdrich the revenue credit would

35 AEP Ohio Application for Rehearing at 29.
3¢ AEP-Oho Application for Rehearing at 29, citing Vil at 2239.

37 In the Matter of the Application of Columbus Southieower Company and Ohio Power Company,
Individually and, if Their Proposed Merger is Appeal, as a Merged Company (collectively, AEP Ohio)
for an Increase in Electric Distribution RatgSase No. 11-351-EL-AIR, Joint Stipulation and
Recommendation (Nov. 23, 2011) at 5-6. (“DistributRate Case”).
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be distributed® Furthermore in this Opinion and Order, the Consinis repeated much
of the same DIR discussion and noted that the @tipa was “ *** intended to resolve
all of the issues raised in these proceedings ** Finally, as noted in the Distribution
rate case Stipulation, the Stipulation reflectedegrall compromise and did not reflect
the position that any Signatory Party would necglysake on a position if litigatedf

In addition, to the extent that AEP-Ohio was theypeesponsible for drafting the
distribution rate case Stipulation, Ohio case l&ardy holds that any ambiguities in the
document, must be construed against the drafting,g@ViJoreover, to the extent we
encounter an ambiguity in the contract, that ambyguaust be construed against the
drafting party.** Thus to the extent that the distribution rateec@spulation did not
provide for the clarification that AEP-Ohio is segeknow, that ambiguity or failure falls
on the Company and the PUCO should deny rehearing.

G. Any Commission Clarification Should Limit The Carrying
Costs That Customers Will Be Required To Pay.

OCC and APJN oppose the AEP-Ohio requested clatific because it could
result in customers having to pay additional cagy¢osts and thus further burden
customers with higher costs as a result of the MetlESP. The Clarification requested
by AEP-Ohio concerning the storm cost recovery raaidm would establish a cutoff
date of September 30 of the year in which AEP-QGindars costs due to one or more
unexpected large scale storms. As a result opte8®er 30 cut off, any costs that are

incurred between Octobet' and December 3of that same year would not be

% Distribution Rate Case, Joint Stipulation and Recendation (Nov. 23, 2011) at 12.
% Distribution Rate CaseCase No. 11-351-EL-AIR, Opinion and Order (Det,.2011) at 4

“0 Distribution Rate CaseCase No. 11-351-EL-AIR, Joint Stipulation and &amendation (Nov. 23,
2011) at 15.

“1 McKay Machine Company v. Rodm@r®67), 11 Ohio St. 2d 77, 80.
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recovered until the following year, thus adding éix@ense of additional carrying cost
that customers would have to pay.

Under the Commission’s Order, deferrals are redetidén the same year that they
occur, thus reducing the need for and the amoucaw§ing costs. AEP-Ohio’s
proposed clarification to the Order results in oostrs paying at least an additional
quarter of carry charges. For example, the Companyd not seek storm cost recovery
for a major event that occurred on Octob2uitil December 31 of the following year.
As an alternative, OCC and APJN suggest that iddfication to the Order is needed,
the Commission could enable the Company to amen®étember 31st filing within 30
days of the filing to include any storm costs frima month of December that were not
included in the original filing.

H. The Commission’s Threshold For The SignificantlyExcessive
Earnings Test Is Reasonable And Lawful.

Because of the revenue target established thrav@RER, the Commission
determined that it should also establish a SEEdstiold “to ensure that the Company
does not reap disproportionate benefits from the.E$ The Commission found that,
based on the evidence in the record, a 12% ROEI|tmeiat the high end of a
reasonable range for return on equity” for SEETppees"

AEP Ohio asserts that the SEET threshold estallishthe August 8 Order is
unlawful. The Company claims that the Commissimhribt follow the statute, R.C.
4928.143(F), in deriving the threshold. In thigasd, the Company argues that the

threshold is neither a calculation nor an estino&tée return on common equity actually

2 August 8 Order at 37.

*31d. (citations omitted).
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earned by companies that face business and fiaisti@omparable to AEP Ohio®%,
and that the Commission did not consider the chmtjirements of AEP Ohio’s future
committed investments in Ohfd. In addition, AEP Ohio contends that the threstisld
not significantly in excess of the ROE earned byé having a comparable risk, and is
thus too low*® The Company is wrong, however.

First, the Commission followed the statute in elsshing the SEET. The
statutory basis for the SEET is found in R.C. 49228(F), which states in pertinent part:

With regard to the provisions that are includedrrelectric
security plan under this section, the commissiail slonsider,
following the end of each annual period of the plaany such
adjustments resulted in excessive earnings as meehly whether
the earned return on common equity of the eledistribution
utility is significantly in excess of the return common equity
that was earned during the same period by puldtialyed
companies, including utilities, that face compaeatlsiness and
financial risk, with such adjustments for capitatisture as may be
appropriate. Consideration also shall be givethéocapital
requirements of future committed investments is Htate. The
burden of proof for demonstrating that significgrekcessive
earnings did not occur shall be on the electritrithistion utility.

The SEET threshold, however, is nothing more theebattable presumption that an
EDU’s earnings above the ROE would be significaaitgessive.

The Commission established the SEET threshold & ®hio’s second ESP at
12%. Using the Commission’s SEET analysis gui@sljthe Commission apparently

determined the mean of the comparable group woeilal b0% ROE, given that the SEET

4 Application for Rehearing at 32.
*51d. at 34.
*%1d. at 32.
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threshold is the mean of the comparable group 20@sbasis points. Based on the
testimony the Commission cited for support in egthing the threshold, the
Commission might actually give AEP Ohio a highelEESEhreshold than the record
indicates.

The Commission cited to five specific exhibits tpport the SEET threshold for
AEP Ohio: OEG Ex. 101 (Kollen); Kroger 101 (Higgin®rmet Ex. 107 (Wilson); Wal-
Mart Ex. 101 (Chriss); and FES Ex. 102 (Lesserth@dugh none actually makes the
statutory analysis required under R.C. 4928.143(iey do offer a reasonable basis for
the Commission’s conclusion. In fact, they shoat the Commission may have given
the Company too much leeway under SEET.

In his testimony Mr. Kollen described a reason&@E range for his proposed
equity stabilization plan. The range he used Wadd@ 11%, with the Company allowed
to collect any deficiency up to a 7% ROE and reftmmdustomers any ROE above
11%2® Mr. Kollen apparently does not represent his eamsgjthe mean of the
comparable grouf’, but instead is a “zone of reasonablen&8sThis zone consists of an
“earnings benchmark at 9.0%, with a bandwidth 8208 basis points above and below
the benchmark® Thus, the Commission’s 12% benchmark is one pettgher than

what Mr. Kollen would consider reasonable.

" Seeln the Matter of the Investigation into the Devetwmt of the Significantly Excessive Earnings Test
Pursuant to Amended Substitute Senate Bill 22Ef#ectric Utilities, Case No. 09-786-EL-UNC, Finding
and Order (June 30, 2010) (“09-786 Order”) at 29.

48 OEG Ex. 101 at 5.

49 See Tr. X at 2821, where Mr. Kollen stated thatdtuity stabilization plan “is patterned to follow
precisely after the SEET computation with the exicepof the off-system sales and the thresholds.”

%0 See id. at 2844. See also OEG Ex. 101 at 9.
51 OEG Ex. 101 at 8.
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Similar to Mr. Kollen, Ormet witness Wilson suggasthat a maximum 9% ROE
would be reasonabfé,and thus the threshold established by the Comomissould be
higher than would be allowed under the SEET gumsli Wal-Mart withness Chriss
recommended no higher than a 10.2% R®#&hd FES witness Lesser did not
recommend an ROE, but merely recognized that AEiB @dtepted an ROE of 10.2%
for its distribution companie¥. A 10.2% ROE, although not derived strictly from a
SEET analysis, would support the Commission’s thoks

Kroger witness Higgins provided what may be thee#t proxy for a SEET
analysis. He noted that Regulatory Research Astasclisted the average ROE awarded
to electric utilities in the United States as 10422 Thus, if this average can be
considered as “the mean of the comparable grobpri the Commission’s 12% SEET
threshold would be reasonable.

Second, the results of other cases involving thETSIEave no bearing in this
case. The Company argues that because the Commissd a 60% adder in the
Company’s first SEET proceeding, it should do saimdpere’® The Commission,
however, has twice rejected AEP Ohio’s recommendahat a bright line test should be

used to determine significantly excessive earniigshe Commission has chosen to

%2 Ormet Ex. 107 at 9.

3 Wal-Mart Ex. 101 at 9.

> FES Ex. 102 at 79.

% Kroger Ex. 101 at 10.

°¢ Application for Rehearing at 32.

*"In the Matter of the Application of Columbus SouthRower Company and Ohio Power Company for
Administration of the Significantly Excessive Eags Test under Section 4928.143(F), Revised Codk, a
Rule 4901:1-35-10, Ohio Administrative Co@pinion and Order (January 11, 2011) at 23; 0®-@8&ler

at 29.
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analyze EDUS’ earnings on a case-by-case basigeasdnably followed its precedent
here.

The Company also tries to compare the SEET thrdsdsihblished in this
proceeding with threshold approved in the Duke Bn&@hio (“Duke”) ESP proceedings,
in which a 15% ROE was approved for DikeThe SEET threshold in the Duke case,
however, was developed through a stipulation anpamties to the proceedirig. Thus,
those cases had an entirely different dynamic thisrproceeding. And, as the
stipulations in those cases stated, the stipula@md the orders approving them are not
to be used as precedent in any other proceé&ditiigis thus inappropriate for the
Company to use the terms of those stipulationsesepgent in this proceeding, and the
Commission should strike the portion of AEP Ohiapplication for rehearing discussing
the Duke stipulations.

AEP Onhio’s arguments against the SEET thresholbéshed in the August 8
Order are not persuasive. The Commission shoulg thee Company’s rehearing
application on this issue.

l. The Commission Should Not Allow The Company To Gllect

The Cost Of The Competitive Bidding Process From
Customers. If The Commission Does Not Require The

Company To Absorb The Cost Of The Bidding Proces§he
Cost Should Be Collected From CRES Providers.

AEP Onhio’s modified application in this proceedicagled for an energy-only,

slice of system auction based on 5% of the SSOlefare January 2015, with a

%8 Application for Rehearing at 33.
*1d.

%9 In the Matter of the Application of Duke Energy ®for Approval of an Electric Security PlaBase
Nos. 11-3549-EL-SSO, et al., Stipulation and Recemation (October 27, 2008) atl@;the Matter of
the Application of Duke Energy Ohio for Approvabkof Electric Security PlarCase Nos. 08-920-EL-
SSO, et al., Stipulation and Recommendation (OctdBe2008) at 2.
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transition to an auction for 100% of the SSO laaddnuary 2018" In the August 8
Order, the Commission determined that the 5% loasl two low and directed AEP Ohio
to increase the auction amount to 10% of the S®@%o The Commission also found
that the Company is capable of conducting an enaugyion for delivery on January 1,
2014, and directed the Company to auction 60%sddriergy load for delivery on
January 1, 2014, with the remainder to be auctidoedelivery on January 1, 20%%.
Further, in order “tonaximize the number of participants in AEP-Ohialg@ons
through an open and transparent auction proc&ss¢ Commission directed the
Company to establish a competitive bidding prot¢ieasincludes “guidelines to ensure
an independent third party is selected to ens@etis an open and transparent
solicitation process, a standard bid evaluatiod,@ear product definitions’®

In its application for rehearing, the Company adytiet it was unreasonable for
the Commission to modify the competitive biddinggess without specifically allowing
for collection of the Company’s costs associatetth wstablishing the competitive
bidding proces&® The Company asked the Commission to explicittyvjate for
collection of the costs. The Commission shouldydee Company’s request.

The competitive bidding process was part of AEPoGhinodified application in
this proceeding. Any costs associated with condgdahe auction should have been

accounted for in the modified application. The @amy has not shown that the

L AEP Ex. 100 at 11.

52 August 8 Order at 39.

%3 1d. at 40.

®1d.

%5 d.

6 Application for Rehearing at 18-19.
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modified auction process would increase its cogés those incurred through its original
auction proposal. Thus, the Commission need néeraay special dispensation for
collection of costs associated with the modifiedtiun.

If, however, the Commission grants the Companygsiest, it should specify that
the costs associated with the auction are to beeboy CRES providers, and by not the
Company’s customers. The costs associated withubgon process are caused by the
need to accommodate CRES providers who participdtee auction. Thus, cost
causation principles demand that the costs be Hoyri@@RES providers.

J. The Commission Should Reject AEP Ohio’s AttempTo Make

SSO Customers Pay For All Costs Associated With The
Auction Process.

In the August 8 Order, the Commission approvedbmpany’s proposal to
freeze base generation rates until all rates dadleshed through a competitive bidding
proces$’ The Commission also addressed the possibilitlisgroportionate rate
impacts on customers when all rates are set byoact

[A]s AEP-Ohio raised the possibility of disproportate rate
impacts on customers when class rates are setdipauwe direct
the attorney examiners to establish a new dockiim®0 days
from the date of this opinion and order and issuerary
establishing a procedural schedule to allow Stadf any interested
party to consider means to mitigate any potentiakese rate
impacts for customers upon rates being set by@uctrurther, the
Commission reserves the right to implement a nese loggneration
rate design on a revenue neutral basis for alboust classes at

any time during the term of the modified EZP.

In its rehearing application, AEP Ohio asked then@ussion to specify that “any

remedy or solution to be considered in the ratégatiopn docket will be implemented on

67 August 8 Order at 15.
% d. at 15-16.
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a revenue neutral basi®”The Company bases this request on speculatiothia
docket will not only address broad tariff issuas, &lso narrow rate mitigation (e.g., for
electric heating customers) that may arise fromatietions’° AEP Ohio claims that “[i]t
is important for the Company to understand thatGbemission is fully committed to
flowing the full cost of energy auctions through380 customers’* The Commission
should reject the Company’s request.

The Commission cannot at this time anticipatehalissues that may arise
regarding disparate rate impact on customers beazutbe auctions. The Commission
should not box itself into implementing solutiohstt make the Company whole without
knowing whether such solutions are appropriatdlicases. The Commission should
deny AEP Ohio’s application for rehearing on tisisue.

K. The Commission Should Provide More Detail Regariahg the

12% Cap on Customer Rate Increases, But Should Avii
Creating More Deferrals.

In order to ease the burden of unexpected rateatsme customers, the
Commission directed AEP Ohio to “cap customer matecases at 12% over their current
ESP | rate plan bichedules for the entire term of the ESP’2. The Commission cited
its authority under R.C. 4928.143which allows the Commission to “authorize any just
and reasonable phase-in of any electric distrilbutitility rate or price established under
sections 4928.141 to 4928.143 of the Revised Carttéjnclusive of carrying charges, as

the commission considers necessary to ensureratéce stability for consumers.”

%9 Application for Rehearing at 20.
1d.

d.

2 August 8 Order at 70.

d.
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Under the Order, the 12% limit will be determinadam individual customer-by-
customer basis, and applies to items approvedmittd modified ESP* Rate changes
that “arise as a result of past proceedings, inctudny distribution proceedings, or in
subsequent proceedings are not factored into theckd.” The cap “shall be
normalized for equivalent usage to ensure thab gtaint any individual customer’s bill
impacts shall exceed 12%""

AEP Ohio seeks rehearing of two aspects of the &&st, the Company asks for
90 days after the rehearing decision to make tiadpchanges necessary to track rate
impacts on customers’ bills in order to properlyplament the cap’ AEP Ohio states
that calculations would still date back to Septen#d2 and the Company would
provide any applicable credits related to the €afphe Company also asks the
Commission to clarify that costs associated withtilling system upgrade be deferred
as a regulatory asset for future collect{®n.

OCC and APJN have no objection to the Company lgaaireasonable time to
upgrade its billing system (if that is what is negd As we pointed out in our
Application for Rehearing, the August 8 Order wague as to how the cap would be
enforced® Giving the Company some time to ensure compliavitethe cap would be

fair.

“1d.

®d.

®1d.

" Application for Rehearing at 35-36.

®1d. at 36.

1d. at 35.

80 OCC/APJN Application for Rehearing at 98-99.
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OCC and APJN, however, object to collecting cosimmfcustomers for a new or
updated AEP billing system. And OCC and APJN dij@the creation of a deferral for
the costs associated with the billing system upgrathe cap that gives rise to the need
for a billing system upgrade is only needed bec#us@ew authorized rates are too high.
The result is that customers will pay for the petiten of a cap with even more of their
money, because the deferrals are a “pay me nowyome later” situation and the billing
system changes will add more costs in additiom¢odeferral costs. The real remedy for
consumers is to limit rate increases.

The creation of yet another deferral would merelg g0 the costs consumers will
pay for service. In addition, the Company hasshaiwn that the upgrade associated with
the cap cannot be done as part of the Companygarebilling system maintenance or
upgrading. The Commission stated that is “gengrgposed to the creation of
deferrals....?! This is one deferral the Commission should rejédta minimum, the
PUCO should allow investigation into the billings$gm upgrades that AEP Ohio claims
will cost customers money.

Second, the Company asserts that it was unreasoaatilunlawful for the
Commission to impose the rate cap without authegiz non-bypassable collection of
any deferrals created by the cap, plus carryinggesa and without setting a period for
collection. The Company contends that R.C. 492Brhdkes clear that deferrals “are not
subject to jeopardy of non-recovery when the lithes due under the phase-in plan” and

that the deferrals are “money in the baftk.”

81 August 8 Order at 36.
82 Application for Rehearing at 38.
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R.C. 4928.144 states, in pertinent part:
If the commission’s order includes such a phasé¢hmporder also
shall provide for the creation of regulatory asgetsuant to
generally accepted accounting principles, by authay the
deferral of incurred costs equal to the amountcobécted, plus
carrying charges on that amount. Further, therastall authorize
the collection of those deferrals through a nonkgphle surcharge

on any such rate or price so established for thetrét distribution
utility by the commission.

The statute does not contain the phrase “mondyeiank.” Thus, the need for
the separate proceeding the Commission orderecbfisider, among other things, the
deferral costs created” by the Hp.

As OCC and APJN pointed out in our Application Rehearing, the August 8
Order was vague in many respects regarding thewaghe deferraf&. If the
Commission allows these deferrals, it must clattiy process for adjusting the deferrals at
the end of the ESPOCC and APJN urge the Commission to use the @agip cost of

long-term debt in calculating the deferrals.

.  CONCLUSION

As discussed herein, AEP Ohio’s arguments agdesftigust 8 Order are
baseless. The Commission should deny the Compaesest for rehearing on the
issues addressed above. But to protect consuther§ommission should grant the

Application for Rehearing filed by OCC and APJN.

8 August 8 Order at 70.
8 OCC/APJN Application for Rehearing at 88.
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