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I. INTRODUCTION

The Commission should reject certain arguments raised in the Applications for Rehearing 

filed by Ohio Power Company (“AEP Ohio”), the Office of Ohio Consumers’ Counsel and the 

Appalachian Peace and Justice Network (“OCC/APJN”), and the Ohio Energy Group (“OEG”).  

The arguments discussed herein represent improper misreadings of the Commission’s August 8, 

2012 Opinion and Order (the “Order”), misunderstandings of the bases for the Commission’s 

authority, or wholly new proposals that are unsupported by record evidence.

II. ARGUMENT

A. The Commission’s Quantitative Calculation Of AEP Ohio’s ESP As Compared 
To An MRO Is Not Overstated; It Remains Understated.

AEP Ohio argues that the Commission’s Order “overstated” the cost of the RSR because 

the Commission included in its RSR calculation an estimate of costs that will be imposed on 

customers prior to June 2013.1  AEP Ohio argues that the Commission should have ignored those 

costs because the Commission limited the time period of its ESP v. MRO price test to June 1, 

2013 through May 31, 2015.2  However, as explained in FES’ Application for Rehearing, Ohio 

law requires that all of the costs of an ESP must be considered by the Commission in 

determining whether an ESP satisfies the statutory test.3 The Commission’s decision to ignore 

over 25% of the ESP’s costs in conducting its price test was misleading, unlawful and 

unreasonable.4  If the Commission similarly ignored over 25% of the RSR’s costs, it, too, would 

                                                

1 See AEP Ohio Application for Rehearing (“AEP Ohio App.”), pp. 45-47.

2 AEP Ohio App., p. 46; Order, p. 74 (stating that the Commission must “begin evaluating the statutory price test 
analysis approximately ten months from the present” and limiting the price test analysis to a comparison of the ESP 
versus an MRO between June 1, 2013 and May 31, 2015).

3 See R.C. § 4928.143(C)(1).

4 See FES Application for Rehearing (“FES App.”), pp. 6-7 (noting that if, under an MRO, time was warranted to 
implement the auctions, the Commission should have taken into account the extension of AEP Ohio’s current ESP, 
which would have continued until the MRO prices were established); see also R.C. § 4928.143(C)(2)(b).
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be misleading, unlawful and unreasonable.  AEP Ohio has already instituted the RSR and 

customers have already started paying for the RSR.5  Thus, there is no basis on which to 

disregard the tens of millions of dollars6 that AEP Ohio’s customers will pay AEP Ohio under 

the RSR prior to June 2013.  

AEP Ohio also argues that the Commission improperly incorporated the costs of the RSR 

for June 2012 through August 2012, before the RSR was implemented in September 2012.7  AEP 

Ohio argues that as a result of this miscalculation, the RSR’s cost was overstated by $30 million

and the overall cost of the ESP should be reduced accordingly.8  Of course, a reduction of $30 

million from the ESP’s $386 million price tag is immaterial to the results of the test.  It does not 

serve to make the ESP more favorable in the aggregate than the expected results of an MRO.  

Regardless, any such correction would not change the fact that AEP Ohio’s ESP, as modified by 

the Commission, would cost AEP Ohio’s customers more than the $386 million that the 

Commission calculated because the Commission’s analysis included at least one other error that 

understated the cost impact of the ESP by more than this $30 million.  

The Commission incorporated $188.8/MW-day as the capacity price charged to winning 

bidders in an MRO competitive bid process (“CBP”).9  As discussed in FES’ Application for 

Rehearing, this was improper because Ohio law requires a market-based price – the PJM 

                                                

5 AEP Ohio filed compliance tariffs, including the RSR, to be effective with the first billing cycle of September 
2012.    
6 AEP Ohio App., p. 46 (calculating the “$120 million reduction to the cost of the RSR that results from determining 
the RSR’s cost for the 24 month period, June 2013 through May 2015”).

7 AEP Ohio App., pp. 46-47.

8 AEP Ohio App., p. 47.

9 Order, p. 74.
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Reliability Pricing Model (“RPM”) price – for capacity provided in an MRO CBP.10  Correcting 

the Commission’s analysis to properly include market prices for capacity under an MRO reflects

that the incremental costs of the ESP over an MRO increase by $47 million.11  Therefore, even 

with AEP Ohio’s correction to the Commission’s calculation of the cost of the RSR, the ESP as 

modified by the Commission would remain $403 million12 more expensive than the expected 

results of an MRO.  Because AEP Ohio’s plan fails the ESP v. MRO price test by hundreds of 

millions of dollars, it cannot be approved.

B. AEP Ohio Is Not Guaranteed Any Specific Level Of Generation-Related 
Revenue And, Therefore, Its Request To Increase The Target ROE Is Improper.

AEP Ohio argues that the Commission should further increase the revenue AEP Ohio 

would receive through the RSR by using a higher, 10.5% target return on equity (“ROE”), as this

is in line with the results of other recent AEP Ohio proceedings and would provide AEP Ohio 

with an additional $309 million in revenues.13  However, any arguments about whether a 9.5%, 

10.2% or 10.5% ROE is appropriate are irrelevant.  As discussed in FES’ Application for 

Rehearing, Ohio law does not authorize the Commission to provide AEP Ohio with a revenue 

                                                

10 See FES App., pp. 7-10; R.C. § 4928.142(C)(3) (providing that “all costs incurred by the electric distribution 
utility as a result of . . . procuring generation service to provide the [SSO], including the costs of energy and capacity 
. . . procured as a result of the competitive bidding process” shall be recovered by the electric distribution utility 
under the MRO) (emphasis added); see also Direct Testimony of Robert Stoddard on behalf of FES (“Stoddard 
Direct”), pp. 5-6.

11 See FES App., p. 10, fn. 30.

12 The Commission calculated that the modified ESP would cost $386 million more than the expected results of an 
MRO.  Order, p. 75.  Subtracting AEP Ohio’s correction of $30 million for the cost of the RSR between June 2012 
and August 2012, but adding the $47 million in additional cost over an MRO when incorporating RPM prices for 
capacity, would result in a net increase of $17 million to the Commission’s calculation based on these two 
modifications alone.

13 See AEP Ohio App., pp. 21-22.  AEP Ohio’s Application requested a target ROE of 10.5%, which would result in 
a revenue target of $929 million -- or $103 million more than the Commission’s $826 million revenue target, for 
each year of the ESP.
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guarantee or revenue stream targeted to a certain ROE.14  To the contrary, Ohio law requires that 

AEP Ohio’s generation service stand on its own in the competitive market.15  Thus, AEP Ohio’s 

argument that a 10.5% ROE should be used for “the combined operations of AEP Ohio, 

including generation, transmission, and distribution” because it is in line with the 10%/10.3% 

ROEs used in AEP Ohio’s distribution rate case is meaningless and simply illustrative of AEP 

Ohio’s improper goals.16  Only AEP Ohio’s distribution service is entitled to cost-based rate 

regulation that takes such measures into account.17  The RSR cannot be approved and must be 

eliminated from the ESP because: the RSR reflects improper guaranteed generation-related 

revenues; the RSR is not authorized by R.C. § 4928.143(B)(2); and the RSR provides unlawful 

transition-related revenues.18

C. The Challenges To The State Compensation Mechanism’s Deferral Provision 
Fail.

1. Neither Ohio law nor the RAA preclude the state compensation 
mechanism’s deferral, which reflects a subsidy to AEP Ohio properly 
payable by all of AEP Ohio’s customers, rather than a wholesale charge.

Certain intervenors argue that the deferred portion of the state compensation mechanism 

is unlawful and/or can only be charged to CRES providers or shopping customers.19  For 

example, several parties challenge the Commission’s authority to approve the nonbypassable 

recovery of the deferral by arguing that it is an improper wholesale rate included in a retail 

                                                

14 See FES App., pp. 10-12.

15 See, e.g., R.C. § 4928.17 (requiring separate accounting functions for competitive and noncompetitive services).

16 See AEP Ohio App., p. 21 (emphasis added).

17 R.C. §§ 4928.05, 4928.03; see generally R.C. Chpt. 4909.

18 See FES App., pp. 10-15; R.C. §§ 4928.38 (prohibiting the Commission from authorizing an EDU to recover 
“transition revenues or equivalent revenues” after the close of the market development period), 4928.143(B)(2).

19 See, e.g., OCC/APJN App., p. 68; OEG App., p. 8.)
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charge, the RSR.20  OCC/APJN and OEG argue that CRES providers should be charged the state 

compensation mechanism’s full $188.88/MW-day for capacity because CRES providers are the 

“cost causers”21 and because the Commission purportedly does not have the authority to defer a 

portion of the $188.88/MW-day in an ESP.22  AEP Ohio argues that the Commission should 

confirm that CRES providers would be liable for the full $188.88/MW-day capacity price if the 

deferral is later removed or overruled.23  None of these arguments have merit.  

The state compensation mechanism’s deferral of the difference between $188.88/MW-

day and the RPM price charged for capacity to CRES providers is a subsidy to AEP Ohio, not a 

“wholesale rate” or a CRES provider “cost.”  In the Capacity Case Order, the Commission 

recognized that RPM prices are the appropriate price for Ohio’s competitive market.  As 

thoroughly discussed in connection with that proceeding, Ohio law does not allow for an above-

market capacity charge to be imposed on CRES providers.  Ohio’s competitive market requires 

that the same RPM prices used across all of the unconstrained zones of PJM should be used for 

shopping customers in AEP Ohio’s territory.24  AEP Ohio’s generation service, including 

capacity, is part of the competitive market, and AEP Ohio is not entitled to any guarantee –

through the state compensation mechanism or otherwise – to recover above-market prices or 

fully embedded costs.  Accordingly, CRES providers are not liable for a $188.88/MW-day 

                                                

20 See, e.g., The OMA Energy Group’s and Ohio Hospital Association’s Joint Application for Rehearing 
(“OMA/OHA App.”), pp. 15-18; Ohio Association of School Business Officials, Ohio Schools Council, Ohio 
School Board Association and Buckeye Association of School Administrators’ Joint Application for Rehearing 
(“Schools App.”), p. 11.  

21 OCC/APJN App., pp. 66-68.

22 The Ohio Energy Group Application for Rehearing (“OEG App.”), pp. 9-11.

23 AEP Ohio App., p. 26.

24 See Order, p. 51 (“AEP-Ohio’s capacity charge to CRES providers shall be the auction-based rate, as determined 
by PJM via its reliability pricing model (RPM), including final zonal adjustments . . . .”) citing Capacity Case Order, 
p. 23.
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capacity price.  Instead, the deferred above-market amount reflects an additional above-market 

revenue stream for the benefit of AEP Ohio.  

The Commission’s Capacity Case Order specifically states that the additional above-

market revenue included in the deferral was authorized because RPM prices would provide AEP 

Ohio with “an unusually low return on equity” and would be “insufficient to yield reasonable 

compensation” to AEP Ohio.25  Accordingly, it is not a “wholesale rate” or a double-charge for 

capacity, as suggested by OCC/APJN.26  The deferral provides additional revenue to AEP Ohio 

in support of all of AEP Ohio’s services – distribution, transmission and (competitive) generation 

services.   Because the deferral revenue is made available to AEP Ohio for all of AEP Ohio’s 

services, the deferral is properly allocated to all of AEP Ohio’s customers – not just shopping 

customers.  For these same reasons, OCC/APJN’s argument that the state compensation 

mechanism provides a subsidy to CRES providers fails.  See OCC/APJN App., p. 71.

Moreover, CRES providers are not the “cost causers,” as argued by OCC/APJN – AEP 

Ohio, the vertically integrated utility that voluntarily chose to become a Fixed Resource 

Requirement (“FRR”) entity, is.  AEP Ohio has a monopoly on the capacity required for all of its 

distribution customers by virtue of its FRR election.  Through this election, AEP Ohio chose, on 

behalf of all of its customers, to bear the (competitive) obligation to provide the capacity 

allocable to its entire load.  Its capacity “costs” would be generated with or without CRES 

providers.  CRES providers are not “causing” AEP Ohio to incur any additional costs that would 

not otherwise be required for AEP Ohio’s customers – and, indeed, CRES providers would have 

preferred to have the option to procure their own capacity, but AEP Ohio took that option away.  

                                                

25 Capacity Case Order, p. 23.  

26 See OCC/APJN App., p. 71.
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The only “cost” properly allocable to CRES providers is what the market sets.  The recovery of 

above-market costs as a subsidy to protect AEP Ohio’s financial integrity is not a CRES provider 

cost and, thus, it is reasonable to spread those costs across all customers.     

Indeed, PJM’s RAA and OATT, as approved by the FERC – and not Ohio law – establish

the parameters for AEP Ohio’s compensation for its FRR obligations.  The only limitation in the 

RAA regarding the state compensation mechanism is that capacity should be priced based on 

avoidable – and not fully embedded – costs.27  Thus, the RAA further confirms that the deferred 

amount, which represents AEP Ohio’s above-market, purportedly incremental “embedded costs,” 

is not a charge allocable to CRES providers.   CRES providers cannot be charged more than the 

RPM price that results from the RAA and that is based on avoidable costs.  Under the state 

compensation mechanism, CRES providers properly are paying the same price to AEP Ohio as 

they are paying to all other FRR entities in the state.  At the same time, nothing in Ohio law 

prohibits the Commission from tailoring the mechanism to carry out Ohio’s law and policy 

requiring the Commission to ensure an effective competitive market for generation service.  

Nothing in R.C. Chapters 4905 or 4909 limits the Commission’s authority to create a deferral, by 

modifying accounting procedures, under R.C. § 4905.13.  Thus, while FES shares OCC/APJN’s 

and others’ concerns about the substance of the deferral – i.e., the right or the need to subsidize 

AEP Ohio by providing AEP Ohio with guaranteed, above-market generation-related revenue –

the RAA allows the Commission to structure a state compensation mechanism in any manner it 

sees fit, including through a partial deferral recovered on a nonbypassable basis.

                                                

27 See, e.g., FES Post-Hearing Brief, pp. 49-51; Direct Testimony of Robert B. Stoddard on behalf of FES, p. 21.
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2. AEP Ohio is not entitled to recover any deferral that accrued after its 
corporate separation.  

AEP Ohio requests confirmation that it is entitled to collect “the full deferral balance 

(subject to verification) that is not collected through the . . . RSR during the ESP term . . . over 

the three years following the ESP term.”28  To the extent the Commission provides such 

confirmation, the Commission must also make clear that AEP Ohio’s right to recover the deferral 

balance of the state compensation mechanism is limited to the deferred amounts accrued prior to 

AEP Ohio’s corporate separation, which is anticipated for January 1, 2014.  As is true for the 

non-deferral RSR revenues and any above-market capacity and energy prices, once AEP Ohio 

completes corporate separation, its generation affiliate, AEP Generation Resources, Inc. (“AEP 

GenCo”) will be an independent participant in the competitive market.  The Commission has no 

authority to provide AEP GenCo with guaranteed, above-market revenues and no authority to 

allow AEP Ohio to abuse its status as an EDU to provide preferential treatment to its competitive 

affiliate.29  Indeed, the deferral and all such additional revenues would represent unlawful cross-

subsidies30 if transferred to AEP GenCo.  The cross-subsidies would improperly provide AEP 

GenCo with competitive advantages and the additional revenue security to undercut the 

competitive market.31  Thus, AEP Ohio can be entitled only to confirmation that it may recover, 

in full, the deferral balance that accrues prior to its corporate separation.     

                                                

28 AEP Ohio App., p. 23.

29 R.C. §§ 4928.05, 4928.17(A)(3) (requiring corporate separation plans that preclude an EDU from “extend[ing] 
any undue preference or advantage to any affiliate . . . engaged in the business of supplying the competitive retail 
electric service”).

30 R.C. §§ 4928.06(A) (“Beginning on the starting date of competitive retail electric service, the public utilities 
commission shall ensure that the policy specified in section 4928.02 of the Revised Code is effectuated.”), 
4928.02(H) (it is state policy to “[e]nsure effective competition in the provision of retail electric service by avoiding 
anticompetitive subsidies flowing from a noncompetitive retail electric service to a competitive retail electric 
service”).

31 See FES App., pp. 24-29.
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D. The Commission Should Disregard AEP Ohio’s and OEG’s New Proposals 
Regarding The Auctions Included In The ESP.

1. The Order does not allow AEP Ohio to maintain the base G rate for all 
SSO customers and recover the additional auction costs through the FAC 
when the partial auctions are in place.  

AEP Ohio requests “a clarification or modification” of the Order to allow it to charge all 

of its customers the same base generation rate throughout the term of the ESP, even when part or 

all of the energy provided to its load is supplied by others.32  Thus, AEP Ohio believes it is 

entitled to the same revenues, even when it does not have to provide the energy.  Such a 

construct is unsupported and unreasonable, and cannot have been intended by the Order.  As the 

Commission and AEP Ohio have recognized, competition benefits customers – most notably by 

promoting lower prices for customers.33  Under AEP Ohio’s proposal, its customers would have 

little to no opportunity to enjoy a price decrease because SSO customers’ generation prices 

would only decrease if the auction results were lower than AEP Ohio’s fuel costs.34  Auction 

results that were lower than SSO customers’ current generation charges (base G + FAC) would 

be meaningless because AEP Ohio’s customers also would have to pay the base generation 

charge on top of the auction price.  

At the same time, AEP Ohio would enjoy revenue for service it did not provide.  AEP 

Ohio has stated, under oath, that its base generation rate reflects charges for SSO customers’ 

energy, capacity and ancillary services.35 AEP Ohio witness Allen also admitted that the base 

generation price was set to allow AEP Ohio to recover capacity and other costs, such as nonfuel 

                                                

32 See AEP Ohio App., pp. 8-16

33 See, e.g., AEP Ohio Post-Hearing Brief, pp. 54-56; Order, pp. 39-40; Direct Testimony of Tony C. Banks on 
behalf of FES, pp. 21-23.

34 See AEP Ohio App., pp. 12-16.

35 Hearing Transcript (“Tr.”) Vol. IV, p. 1297 (AEP Ohio witness Thomas). 
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O&M costs.36 Its suggestion now that the base generation price is really only a capacity rate is 

disingenuous and should be disregarded.37  Because the base generation rate includes non-

capacity charges for generation service, AEP Ohio should not be entitled to recover 100% of 

those costs from customers, who are not taking 100% of their service from AEP Ohio.  SSO 

customers would be paying twice for certain generation charges and AEP Ohio would receive a 

subsidy.  The base generation rate “freeze” touted by the Commission and AEP Ohio cannot be 

said to be any sort of benefit under this proposal.  AEP Ohio’s new proposal – for which there is 

no record evidence in support – should be rejected.   

2. OEG’s auction proposals are unreasonable and unsupported.

OEG argues that the Commission should modify the Order to require separate auctions

for each AEP Ohio rate zone38 and to maintain Commission authority to reject any auction 

results that result in rate increases.39  Both proposals are unsupported, unreasonable, and harmful

to the competitive process. There is, indeed, no evidence in the record that either of OEG’s new 

proposals would benefit AEP Ohio’s customers.  OEG presented no evidence regarding any such 

concepts.  To the contrary, the evidence suggests that lower prices are better promoted when 

more suppliers participate in the CBPs.40  OEG’s proposals likely would limit supplier 

participation and, thus, be less likely to promote strong competition and lower prices.  Separate 

auctions for each rate zone would decrease the available load in each auction.  With less load 

                                                

36 Vol. V, pp. 1440-1441.

37 AEP Ohio App., p. 11.

38 See OEG App., pp. 5-6.

39 See OEG App., pp. 6-7.

40 See, e.g., Direct Testimony of Tony C. Banks on behalf of FES, pp. 21-23 (discussing the positive results of the 
recent Duke Energy Ohio and FirstEnergy Ohio Utilities auctions, many of which were over-subscribed).
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available, the potential benefits to a supplier and chances of winning the auction would similarly 

lessen, along with supplier interest.  

Further, if the Commission could retroactively nullify the auction results if the 

competitive results reflected an increase above AEP Ohio’s current, arbitrary generation rate, this 

too would disincentivize supplier participation.  Suppliers must invest time and resources into 

participating in an auction.  If a winning bidder could stand to lose the opportunity to serve load 

because the auction was rendered null and void, suppliers likely would feel less inclined to 

participate and competition – and the benefits it provides to customers – would suffer.  OEG’s 

proposals should be rejected.

E. The Commission Did Not Err In Denying OCC/APJN’s Request To Take 
Administrative Notice of Materials From The Capacity Case.  

OCC/APJN argue that the Commission abused its discretion in denying their request to 

add factual evidence to the evidentiary record in this proceeding after the hearing and post-

hearing briefing had closed.41  However, the Commission properly denied OCC/APJN’s request 

because adding evidence at such a late time would improperly prevent other parties from 

contesting the new evidence.42  While there is overlap between the Capacity Case and this 

proceeding, the narrow issue on which OCC/APJN sought to add evidence was relevant in this 

proceeding and OCC/APJN had every opportunity to present such evidence at hearing.43  There 

                                                

41 See OCC/APJN App., pp. 32-36.

42 Order, pp. 12-13.

43 OCC/APJN sought to introduce misleading testimony from the Capacity Case regarding the amount that SSO 
customers pay for capacity.  However, that amount is not generally known and is not “capable of accurate and ready 
determination” – and, thus, is not subject to administrative notice.  See Ohio R. Evid. 201(B) (“A judicially notice 
fact must be one not subject to reasonable dispute in that it is either: (1) generally known within the territorial 
jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy 
cannot reasonably be questioned.”); see also Tr. Vol. V, pp. 1438-1439 ( “the company has not done a cost-of-
service study to establish rates for retail customers in excess of 20 years or nearly 20 years depending on the 
company”).  
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is no reasonable basis on which to allow a party to present partial evidence after-the-fact to the 

prejudice of other parties, who have no ability to contest the evidence or to put the evidence in 

context.  The Commission properly denied OCC/APJN’s Motion to Take Administrative Notice.

III. CONCLUSION

For the reasons and to the extent set forth herein, AEP Ohio’s, OCC/APJN’s, OEG’s and 

OMA’s Applications for Rehearing should be rejected.

      

     Respectfully submitted,

      s/  Mark A. Hayden__________________
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