BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of )
Duke Energy Ohio, Inc., for an ) Case No. 12-1682-EL-AIR
Increase in Electric Distribution Rates. )
In the Matter of the Application of )
Duke Energy Ohio, Inc., for Tariff ) Case No. 12-1683-EL-ATA
Approval. )
In the Matter of the Application of )
Duke Energy Ohio, Inc., for Approval ) Case No. 12-1684-EL-AAM
to Change Accounting Methods. )
DUKE ENERGY OHIO, INC.’S
MEMORANDUM CONTRA

MOTION TO INTERVENE BY TW TELECOM OF OHIO, LL.C

I. Introduction

On June 7, 2012, Duke Energy Ohio, Inc. (Duke Energy Ohio), filed an application to
increase its electric distribution rates, in the above-referenced cases. On June 20, 2011, tw
telecom of ohio, llc (TWTC), moved to intervene in these proceedings, pursuant to the
provisions of R.C. 4903.221 and O.A.C. 4901-1-11. Duke Energy Ohio opposes the intervention
of TWTC. For the reasons described in detail below, Duke Energy Ohio submits that the Public

Utilities Commission of Ohio (Commission) should deny the TWTC motion to intervene.



IL Argument

Ohio law allows for intervention only where the potential intervenor “may be adversely
affected by” a proceedimg.l In order to determine whether the person may be adversely atfected,
the Commission is required to consider four, specified criteria:

) The nature and extent of the prospective intervenor’s interest;

(2) The legal position advanced by the prospective intervenor and its probable
relation to the merits of the case;

(3) Whether the intervention by the prospective intervenor will unduly
prolong or delay the proceedings;

4) Whether the prospective intervenor will significantly contribute to full
development and equitable resolution of the factual issues.”

The Commission’s corresponding administrative rule, promulgated under the authority of
that statute, provides some additional detail. The applicable rule states that intervention is
permissible where the person “has a real and substantial interest in the proceeding, and the
person is so situated that the disposition of the proceeding may, as a practical matter, impair or
impede his or her ability to protect that interest, unless the person’s interest is adequately

? In determining whether that criterion is met, the rule also

represented by existing parties.”
identifies various factors to be considered. Those factors duplicate the statutory factors, with one
addition related to prior representation by other parties.”

TWTC has met none of the required tests. TWTC will not be adversely affected by this

proceeding, the legal position advance by TWTC is unrelated to the merits of this case, its

intervention would unduly prolong or delay the proceedings, and its intervention would not

'R.C. 4903.221

*R.C. 4903.221(B)

3 0.A.C. 4901-1-11(A)2)
*0.A.C. 4901-1-11(B)



contribute to the full development or equitable resolution of the factual issues raised in the

proceedings.

TWTC’s entire description of its interest in these proceedings comprises three sentences.’

TWTC argues as follows:

(1
2)

3

4
&)

TWTC has a pole attachment agreement with Duke Energy Ohio.

The pole attachment agreement charges a rate based on a Federal
Communications Commission (FCC) formula.

TWTC has “a significant number of attachments” to poles owned by Duke Energy
Ohio.

The application in these proceedings includes “pole attachment rate applications.”
If granted, those “pole attachment rate applications” could significantly impact

the “price paid and terms of use by TWTC” for both pole attachments and conduit
occupancies, once the pole attachment agreement expires.

The only one of these arguments that is actually true is the first one; TWTC does indeed

have a pole attachment agreement with Duke Energy Ohio. However, that pole attachment

agreement charges for attachments on the basis of a negotiated rate, with no mention of or

reference to FCC formulae. Further, even if the agreement did reference an FCC formula, it is

critical to recognize that the current FCC formula bases rates on costs that are disclosed in filings

at the Federal Energy Regulatory Commission, not on anything related to or affected by state rate

cases.® Further, and importantly, to the best of Duke Energy Ohio’s knowledge, TWTC does not

have a “significant number” of attachments to Duke Energy Ohio’s poles. Indeed, to the best of

Duke Energy Ohio’s knowledge, TWTC does not have any direct attachments to its poles and

Duke Energy Ohio is not currently billing TWTC under the pole attachment agreement.’

S TWTC Motion to Intervene at 2.
® WC Docket No. 07-245, GN Docket No. 09-51, Report and Order and Order on Reconsideration, FCC 11-50,

April 7, 2011.

"TWTC does apparently have a small number of “overlashings,” whereby its equipment is overlashed on top of
attachments of Time Warner Cable LLC, a former affiliate of TWTC. However, such overlashing does not result in
charges by Duke Energy Ohio to TWTC.
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Duke Energy Ohio also notes that the application in these proceedings does not propose
any changes to the rates or terms of the pole attachment tariff. Thus, it is unclear how these
proceedings can be described as including “pole attachment rate applications.” And, even if the
pole attachment tariff® were proposed to be amended, such changes would have no impact on
TWTC. TWTC is a utility and Duke Energy Ohio’s pole attachment tariff, by its terms, only
applies to entities that are not utilities.

It is highly probable that, if TWTC’s intervention in these proceedings were to be
granted, its presence would inject issues unrelated to the application filed by Duke Energy Ohio.
As a result, it can only be concluded that such intervention would unduly prolong or delay the
proceedings. Further, as an entity uninterested in the actual issues at hand, it is indisputable that
its participation would not contribute to the development of those issues or their equitable
resolution.

III.  Conclusion

For the reasons set forth herein, Duke Energy Ohio respectfully requests that the
Commission deny the motion by TWTC to intervene in the above-captioned proceedings.
TWTC has no cognizable interest in the issues in the proceedings and its participation would

only delay the ultimate resolution.

$P.U.C.O.No. 1
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