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INTRODUCTION

This Post-Hearing Brief summarizes Staff’s position regarding the five issues set
forth in the Paragraph 9 of the Commission’s May 9, 2012 Entry. In addition, because
this was issue raised by the Hearing Examiners throughout the June 7, 2012 hearing, Staff

addresses whether or not a cap should be adopted by the Commission.

ISSUES FROM PARAGRAPH 9 OF THE MAY 9, 2012 ENTRY

1. Issues 9(a): Explain, in detail, why or why not Duke should be
granted a waiver of the requirements established in Chapter
4901:1-39, 0. A C, including, but not limited to, Rules 4901:1-39-
03(B), 4901:1-39-04, and 4901:1-39-05,0.A.C.'

Staff recommends that a waiver be granted in this particular case.” Although Staff
does not typically support adding new programs in between Energy Efficiency Portfolio
filings, Staff believes extenuating circumstances exist in this case.” Through data
request, Staff determined that Duke Energy Ohio, Inc. (“Duke”) may need additional
energy efficiency programs in order to meet its annual energy efficiency statutory
benchmarks for 2012 and 2013.* Duke also felt it was appropriate to present an

application to replace its existing energy efficiency cost recovery mechanism while

! Although this issue may have been largely directed at Duke, Staff felt it was necessary to explain
its position regarding why a waiver may be warranted in Duke’s particular case. Staff’s position on this
“waiver” issue, however, may differ in the future based upon the particular circumstances of each case.

2 Staff Ex. 3 (Prefiled Testimony of Gregory C. Scheck (“Scheck Direct™)) at 3.

3 I

¢ Id




secking to introduce the additional energy efliciency programs.’ Staff sees benefits in the
proposed cost recovery mechanism. For these reasons, Staff believes a waiver would be

appropriate in this case.

11 Issues 9(b): What is the range of revenue that could be earned
via Duke's proposed incentive mechanism in this case?

Staff Witness Scheck testified that Duke could earn an average $8.5 million
incentive per year on an after-tax basis and a maximum of $15 million.’ The proposed
shared savings incentive mechanism would be tied to the net avoided cost benefit of the
program. Scheck Direct at 7. Net avoided cost is determined by subtracting the total
avoided costs in a given year by total program costs.” The ultimate incentive amount
would depend on the levels of customer participation in the program and the actual
program costs. Although Duke could potentially earn up to $15 million dollars, Mr.

Scheck believes the likelihood of Duke reaching this level of performance is small. 8

III.  Issue 9(c): Should Duke's incentives be limited to performance
that exceeds statutory benchmarks?

_ Staff believes that Duke should earn an incentive on total energy benefits after
Duke meets the statutory benchmark.” The signatory parties agree that Duke should only

be allowed to share in the benefits of its energy efficiency programs after it reaches 100%

’ Id

¢ Id. at 7; Tr. 133,

7 Scheck Direct at 7.
& Tr. 133.

¢ Scheck Direct at 8.




compliance with the statutory benchmark.'® This would ensure that Duke is not rewarded
for performing requirements that it is already statutorily mandated to perform. At the
same time, the signatory parties believe it is important to incentivize Duke to go beyond
the bare statutory minimum. In order to strike this balance, the signatory parties agree
that Duke should be allowed to earn an incentive based on its total energy efficiency

costs, but only after Duke has surpassed the statutory benchmark.

Staff Witness Scheck explained why this structure is consistent with the policy and
purpose of SB 221, Mr. Scheck testified that the purpose of energy efficiency incentives
is to motivate electric distribution utilities (“EDUs”) to go beyond the bare minimum
requirements of the statute.’ He also explained what EDUs consider when deciding
whether to invest in energy efficiency programs vs. investing in traditional, non-energy
efficiency investment opportunities. When investing in non-energy efficiency investment
opportunities, EDUs can earn a rate of return if the investment is determined to be used
and useful.'””> The rate of return on this non-energy efficiency investment is calculated
based upon total investment costs, not some subset of the total investment cost.”® If the
Commission were to allow Duke to earn an incentive on only a subset of its energy

efficiency investment costs as opposed to its total costs, Duke would not be economically

Joint Exhibit 1, Stipulation and Recommendation.

u Id at §.
12 Id
B d




incentivized to invest in energy efficiency beyond the statutory recmirenwn‘rs.14 Rather,
once it reached the statutory benchmark, Duke would be incentivized to invest in other
non-energy efficiency investment opportunities that provide greater potential for

economic return. >

Duke Witness Duff also explained why an incentive structure that only recognizes
the net benefits of impacts that exceed the statutory minimum would not incentivize
Duke to invest in energy efficiency beyond the statutory minimum.'® For a $25 million
dollar investment in energy efficiency programs, Duke would receive an incentive of
only approximately $3 50,000."7 This would be a 1.4% return on investment. Such a
small return on investment may not incentivize Duke to go beyond the minimum
requirements of the energy efficiency statute. Especially when Duke could invest the
same amount of money in non-energy efficiency investments and potentially earn higher
economic returns. NRDC Witness Sullivan echoed this point in his tes.timony.18 Mr.
Sullivan stated that limiting the incentive mechanism in such a fashion “would not create

enough of an earnings opportunity to change Company behavior.”' His also testified

o NRDC Exhibit 1, (Direct Testimony of Dillon Sullivan on Behalf of Natural Resources Defense
Council (“Sullivan Direct”)} at 6.

i5 .ld

16 Duke Energy Exhibit 10, (Second Supplemental Direct Testimony of Timothy J Duff's on the
Behalf of Duke Energy Ohio (“Second Supp. Duff Direct”)) at 9.

17 Id
Sullivan Direct at 6.

19 Id




that this would “put energy efficiency at a disadvantage compared to other opportunities

for Company investment and ingenuity.

220

IV. Issue 9(d): Should an incentive be equal to or greater than the
return on investment that Duke could earn by investing the same
sums in utility infrastructure?

Staff believes the incentive mechanism would need to be greater than the return on

investment that Duke could earn by investing the same amount in utility infrastructure. 2

Mr. Scheck explained that this is necessary to encourage Duke to invest in energy

efficiency beyond the statutory mandates.”? Duke Witness Duff also testified that return

on investment for energy efficiency programs should be greater than investments in

traditional utility infrastructure.” He clarifies, however, that the incentive mechanism

proposed in this case is not linked to return on investment, but tied to the Company’s

ability to meet and exceed the performance thresholds in an economically efficient

manner.”* This proposed shared savings mechanism helps to align the interest of Duke

and its customers.?

il
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V. Issue 9(e) How should the Commission view Duke's proposed
incentive mechanism in light of Duke's significantly excessive
earning threshold? '

Staff determined that Duke’s proposed energy efficiency incentive mechanism
would not cause Duke to trigger the SEET threshold.?® Staff Witness Scheck made this
determination based upon Duke’s “SEET case” filings in Case No. 12-1280-EL-UNC.
Duke reported that it had a return on common equity including non-SSO sales and ESP
deferrals of 5.84% for calendar year 2011.%7 This percentage number is quite below the

15% SEET threshold.?®

VI. Proposed cap on energy efficiency incentive earnings

a. Staff belicves that the SEET test serves as a cap and
that any other cap may not properly incentivize
Duke to invest in energy efficiency programs

It is Stafl’s position that the only cap on the energy efficiency incentive earnings
should be the SEET test. The SEET test, in theory, already works to prevent Duke from
earning significantly excessive earnings. Staff Witness Scheck testified that putting
_an_otl__}_qr__ cap on th¢ i.n_c.t?r.lti.ve mechanism could cause Duke to stop investing in energy
efficiency programs once it meets the cap. However, if the Commission chose to impose
a cap in this case, Staff believes a number of factors should be considered in determining
the appropriate cap level. Staff Witness Scheck testified that the Commission, if it

chooses to impose a cap, should consider the total amount of sales of Duke, the make up

% Scheck Direct at 9.
27 Id
28 Id




of Duke’s customer base (commercial, industrial, or residential) and the weather in
Duke’s particular service area (the warmer weather of Southern Ohio as opposed to other
EDU’s service areas). The Commission may also want to consider these particular
factors if they choose to compare Duke to AEP, which currently has $20 million cap on

its current incentive mechanism.

b. The cap proposed by OEG’s Witness Kollen should
not be adopted by the Commission
OEG Witness Kollen is opposed to the idea of any incentive mechanism.” He
acknowledges, however, that they are allowed by Ohio law.>® Mr. Kollen testified that if
the Commission approves an incentive mechanism in this case, then the Commission
should impose a cap.®! Mr. Kollen suggests that the cap should be 3% of the total
program cost.” He also suggests an absolute dollar cap of $1,000,000 annually. His

proposed method would be calculated based upon project cost alone.”
The Commission should not adopt Mr. Kollen’s proposed cap for a number of
" reasons. First, setting the cap based solely upon program cost would not ensure that

Duke is implementing the most cost effective energy efficient programs. As explained by

» OEG Exhibit 7, (Direct Testimony of Lane Kollen on behalf of Ohio Energy Group (“Kollen
Direct”™)) Kollen Direct at 4.

0 Duke Energy Exhibit 11, (June 5, 2012 Deposition of Lane Kollen (“Kollen Depo.”)} at 26.
3 Kollen Direct at 5.

» Kollen Depo at 37.




Duke Witness Duff, this proposed cap would incent Duke to stop investing in energy
efficiency efficiently or, even worse, stop investing in energy efficiency completely once
it hits the 3% cap.>* Second, Mr. Kollen’s “3%” or “$1,000,000” cap is not based upon
any meaningful analysis.” He did not study any potential rate impacts or analyze any
other incentive mechanisms in making his determination.’® His only consideration was
the potential cost to OEG’s clients, not promoting energy efficiency or ensuring that the
policy behind SB 221 is met. Third, he fails account for the fact that the statutory
minimums increase over time, and whether this would affect Duke’s need to increase its

spending to meet the increasing mandates.

CONCLUSION

The incentive mechanism proposed by the signatory parties will help further the
energy efficiency goals of SB 221 and align the interest of Duke and its customers. The
signatory parties thoughtfully constructed the shared savings mechanism in order to
accomplish a wide array of interest, With the additional evidence presented at the June 7,
2012 hearing, Staff believes that the record supports the Commission’s adoption of the

Stipulation and Recommendation.

M Second Supp. Duff Direct at 10.
» Kollen Depo. at 33-35.

38 Id
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