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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer
Pursuant to §4928.143, Ohio Rev. Code,
in the Form of an Electric Security Plan.

Case No. 11-346-EL-SSO
Case No. 11-348-EL-SSO

R i

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

Case No. 11-349-EL-AAM
Case No. 11-350-EL-AAM

MOTION TO STRIKE
INTERVENOR TESTIMONY OF INDUSTRIAL ENERGY USERS-OHIO
AND OFFICE OF THE OHIO CONSUMERS’ COUNSEL

Pursuant to Rule 4901-1—27(8)(7), Ohio Administrative Code (“OAC"), Industrial
Energy Users-Ohio (“IEU-Ohio”) and the Office of the Ohio Consumers’ Counsel
(“OCC") moves the Public Utilities Commission of Chio (“Commission™) for an order
striking the following portions of the prefiled testimony of Lane Kollen and David Fein:

Testimony of Lane Kollen

1) Page 5, line 1 to line 11;
2) Page 8, line 1 to page 11, line 22; and
3) Page 16, line 8 to page17, line 13.

Prefiled testimony of David Fein

1) Page 9, lines 8B to line 18;

2) Page 13, Lines 12 through 15.

{C37629: }



The reasons supporting the Motion to Strike are set out in the accompanying

memorandum.
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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

in the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer
Pursuant to §4928.143, Ohio Rev. Code,
in the Form of an Electric Security Plan.

Case No. 11-346-EL-SSO
Case No. 11-348-EL-SSO

T e M N N N

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

Case No. 11-349-El.-AAM
Case No. 11-350-EL-AAM

MEMORANDUM IN SUPPORT

l. INTRODUCTION

Rule 4901-1-27(B)(7), Ohio Administrative Code (“OAC"), authorizes the attorney
examiner presiding over a hearing to “[t]ake such actions as are necessary to: (a) Avoid
unnecessary delay [and] (b) Prevent the presentation of irrelevant or cumulative
evidence.” Because the prefiled testimony of Lane Kollen and David Fein contain
matters that should not be included in the record of this proceeding, the Attorney

Examiners should grant this Motion to Strike portions of their prefiled testimony.

. ARGUMENT

A. The Testimony of Lane Kollen Contains Portions that Are
Irrelevant and Which Should Be Stricken.

Relevant evidence is that “evidence having any tendency to make the existence

of any fact that is of consequence to the determination of the action more probable or

{C37629: ) 3



less probable than it would be without the evidence.”' Applying the standard of
relevance to prefiled testimony, the Commission has stricken testimony that it has
determined as irrelevant. For example, Attorney Examiners recently struck the prefiled
testimony of an intervenor solely on the basis that it was not relevant in the
Commission’s review of the capacity charges of Ohio Power Company (“OP").?

Lane Kollen, on behalf of the Ohio Energy Group ("OEG"), provides prefiled
testimony that OP should be authorized to implement an Equity Stability Mechanism
(“ESM"). The proposed ESM would provide a “minimum return on equity to safeguard
the Company and a maximum return on equity to safeguard customers so that the state
compensation mechanism is not confiscatory on the one hand or overly compensatory
on the other™® The “goal” would be accomplished by Commission approval of a non-

bypassable charge that would allow the electric distribution utility (‘EDU”) to raise rates

'R. Evid. 401,

2 In the Matter of the Commission Review of the Capacity Charges of OChio Power Company and
Columbus Southern Power Company, Case No. 10-2929-EL-UNC, Hearing Transcript, Vol. | at 17
{testimony af Vincent Parisi (Apr. 17, 2012). See also /n the Matfer of the Application of Verizon Wireless
for Arbitration of an Interconnection Agreement with SBC Ohio, Case No. 03-515-TP-ARB, Arbitration
Award at 4 (Nov. 13, 2003), (holding that “evidence is irrelevant in any case, as the Commission
determines in this opinion and order that the activities of SBC’s affiliate in Michigan are not relevant to
any finding of discrimination in Ohio"); see alsc In the Matfer of the Petition of TDS MetroCom, Inc., for
Arbitration of interconnection Rates, Terms, and Conditions and Related Arrangements with Amerifech
Ohio, Case No. 02-1254-TP-ARB, Entry at 2 (Sept. 27, 2002}, {(holding that comments should be stricken
as they were outside the scope of the proceeding and did not assist the Commission in determining the
issues presented in the proceeding); see alsc In the Matter of the Joint Application of SBC
Communications inc. and AT&T Corporation for Consent and Approval of a Change of Confrol, Case No.
06-268-TP-ACO, Entry at 5-6 (Aug. 3, 2005}, (holding that testimony addressing issues outside the
proceeding should be stricken); see also In the Matter of the Application of Ohio Edison Company, the
Cleveland Electric fifuminating Company, and the Toledo Edison Company for Authority to Establish a
Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security
Plan, Case No. 10-388-EL-SSO, Opinion and Order at 19 {Aug. 25, 2010}, (granting IEU-Ohio's Motion to
Strike portions of witness testimony not probative to an application filed pursuant to Section 4928.141,
Revised Code); In the Matter of the Appfication of Ohio Power Company for Approval of an Amendment
to its Corporate Separation Plan, Case No. 11-5333-EL-UNC, Finding and Order at ] 32 (Jan. 23, 2012)
(OCC filed a motion to strike portions of comments and reply comments based on commenters' reliance
on the Duke ESP stipulation. The Commission granted that motion, in part.}

® Prefiled Testimony of Lane Kollen at 8.
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if its earnings fell below seven percent and a customer credit if the EDU's earnings
exceeded eleven percent.* The rider would continue only so long as the EDU retained
ownership of generation.> The EDU would be guaranteed a return until such time as
the generation assets are removed from the balance sheet of the EDU. The testimony

concerning the ESM is at the following pages and lines:
1) Page 5, line 1 to line 11;
2)  Page 8, line 1to page 11, line 22; and
3} Page 16, line 8 to page17, line 13.

Like the Rate Stabilization Rider proposed by OP, it is an example of a recovery
of transition revenues that is not permitted by Ohio law. As noted by many of the
Intervenors and OP itself in its application to transfer assets,® Section 4928.141(A),
Revised Code, specifically precludes the continuation of any transition cost recovery,
and Section 4928.38, Revised Code, makes it illegal for the Commission to authorize
continued generation transition cost recovery outside the market development period.

Because the ESM seeks to establish a transition cost recovery mechanism that is
outside the authority of the Commission, it is not relevant to this proceeding. As noted

above, the Commission has regularly and correctly stricken testimony that is not

‘1d.
*(d. at 10.
® In the Matter of the Application of Ohic Power Company for Approval of Full Legal Corporate Separation

and Amendment to its Carporate Separation Plan, Case No. 12-1126-EL-UNC, Application at 7 (Mar. 30,
2012).
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relevant. Based on that precedent, the Commission should strike the portions of Mr.

Kollen's testimony regarding the ESM.

B. References to the Duke ESP Stipulation

The Attorney Examiner should strike testimony which relies on the stipulation and
recommendation submitted in Duke Energy Ohio's electric security plan (‘ESP”) case.’
The Duke ESP Stipulation provides in relevant part that it shail not be used in any other
proceeding for any purpose other than enforcement of its terms.® The Stipulation
reflects agreement to a package—it does not reflect agreement to a single isolated
provision.® Accordingly, the Duke ESP Stipulation cannot be relied upon in this
proceeding.

At two places in his prefiled testimony, Mr. Fein, testifying on behalf of
Constellation New Energy, Inc., Constellation Energy Commodities Group (collectively
“‘Constellation”), Exelon Energy Company, and Exelon Generation Company
(collectively “Exelon™), offers or relies upon the Duke ESP Stipulation:

1) Page 9, lines 8 to line 18;
2) Page 13, Lines 12 through 15.
In the first reference, Mr. Fein uses the Duke ESP Stipuiation to contrast OP’s Rate

Stability Rider with a “transitory mechanism” contained in the Sfipulation. |n the second

7 In the Matter of the Application of Duke Energy Ohio for Authority to Establish a Standard Service Offer
Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Accounting
Modifications and Tariffs for Generation Service, Case Nos. 11-35439-EL-SSO, et al, Stipulation and
Recommendation at 2 (Oct. 24, 2011) (hereinafter "Duke ESF Stinulation’).

® The Duke ESP Stipulation states, "This Stipulation is submitted for purposes of these proceedings only,
and neither this Stipulation nor any Commission Crder considering this Stipulation shall be deemed
binding in any other proceeding nor shall this Stipulation or any such Order be offered or relied upon in
any other proceedings, except as necessary to enforce the terms of this Stipulation.” /d.

® 1.
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reference, Mr. Fein offers that OP is entitled to a *fair transitional payment ... consistent

with PUCQ treatment of other EDUs such as Duke Energy Chio,” a clear reference to

the "transitory mechanism” identified in the first reference. The second reference is

offered or relied upon to support a rate mechanism. Both references violate the terms

of the Stipulation which Constellation and Exelon signed and should be stricken as a

violation of the terms of the Stipulation.

. CONCLUSION

For the reasons outlined above, the Commission should grant this Motion to

Strike portions of the testimony of Lane Kollen and David Fein.
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ERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Motion fo Strike Intervenor Testimony
and Memorandum in Support of Industrial Energy Users-Ohio and the Office of the Ohio
Consumers’ Counsel was served upon the following parties of record this 11th day of

May 2012, via electronic transmission, hand-delivery or first class U.S. mail, postage

prepaid.

Matthew J. Satterwhite
Steven T. Nourse

Anne M. Vogel

Yazen Alami

American Electric Power Service Corporation
1 Riverside Plaza, 29" Floor
Columbus, OH 43215
mjsatterwhite@aep.com
sthourse@aep.com
amvogel@aep.com
yalami@aep.com

Daniel R. Conway

Christen M. Moore

Porter Wright Morris & Arthur
41 8. High Street

Columbus, OH 43215
deonway@porterwright.com
cmoore@porterwright.com

ON BEHALF OF CoLUMBUS SOUTHERN POWER
COMPANY AND OHIO POWER COMPANY

Dorothy K. Corbett

Amy B. Spiller

Jeanne W. Kingery

139 East Fourth Street

1303-Main

Cincinnati, OH 45202
Dorothy.Corbett@duke-energy.com
Amy.spiller@duke-energy.com
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