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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
In the Matter of the Commission Review of ) 
The Capacity Charges of Ohio Power  ) Case No. 10-2929-EL-UNC 
Company and Columbus Southern Power ) 
Company      ) 
 

 
REPLY OF INDUSTRIAL ENERGY USERS-OHIO 

 
 
 Despite the fact that OP has repeatedly stated it is not within the Commission’s 

jurisdiction to set a rate for wholesale capacity purchased by competitive retail electric 

service (“CRES”) providers, the Ohio Power Company (“OP”) has offered testimony to 

the Public Utilities Commission of Ohio (“Commission”) in this proceeding seeking to 

establish a wholesale capacity rate.  On April 10, 2012, Industrial Energy Users-Ohio 

(“IEU-Ohio”) filed a Motion to Dismiss that argued that the Commission lacked the 

statutory authority under state law to set the wholesale rate for generation capacity 

service provided to CRES providers.1  Rather than joining the Motion to Dismiss filed by 

IEU-Ohio, OP filed a Memorandum in Partial Opposition presenting several “arguments” 

which do not address the merits of IEU-Ohio’s motion.2  Because none of OP’s claims 

justifies continued Commission involvement in setting the capacity prices charged to 

CRES providers, the Commission should grant the Motion to Dismiss. 

 Initially, OP argues that IEU-Ohio has taken an inconsistent position with regard 

to the Commission’s authority to issue additional orders if the Commission dismisses 

this action.  As OP explains, “IEU concludes its motion to dismiss by requesting that the 

Commission … issue an order directing AEP Ohio to return to RPM pricing for capacity 

                                            
1 Motion to Dismiss of Industrial Energy Users-Ohio (Apr. 10, 2012) (“Motion to Dismiss”). 
 
2 Ohio Power Company’s Memorandum in Partial Opposition to Motion to Dismiss of Industrial Energy 
Users-Ohio (Apr. 13, 2012) (“OP Memo Contra”). 
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upon determining that it has no jurisdiction.”3  This statement of IEU-Ohio’s position is 

not accurate.  If the Commission grants the motion, it will revoke the orders it has 

previously issued that improperly granted OP the authority to bill CRES providers at 

prices other than that set by the Reliability Assurance Agreement (“RAA”).  As explained 

in the Motion to Dismiss, “As a result, the Commission must direct OP to immediately 

cease billing and collecting any price for capacity sold to a CRES supplier for resale to 

shopping customers in OP’s service area except the capacity price established in 

accordance with PJM’s capacity rates and should return to the levels set by the RPM 

pricing mechanism.”4  The only thing “bizarre”5 about this statement is OP’s suggestion 

that IEU-Ohio is arguing anything different than what is the legal effect of a motion to 

dismiss. 

 OP next urges that IEU-Ohio is not presenting a threshold issue of jurisdiction by 

pointing out that the Commission’s jurisdiction is limited to retail matters because the 

capacity service addressed in this case is a wholesale service.6  This argument again 

fails to address the relevant point.  The scope of the Commission’s jurisdiction over 

rates is central to the determination of what can and cannot be decided in this matter.  

As explained in the Motion to Dismiss, the Commission is a creature of statute and may 

set rates for retail services for only those services as provided by statute.  Section 

4928.03, Revised Code, provides that retail electric generation is competitive.7  Section 

4928.05(A)(1), Revised Code, precludes Commission regulation of competitive services 

                                            
3 OP Memo Contra at 3. 
 
4 Motion to Dismiss at 10-11. 
 
5 OP Memo Contra at 3. 
 
6 Id. at 4. 
 
7 Section 4928.03, Revised Code. 
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except as provided by other provisions of Chapter 4928.  The only provisions allowing 

the Commission to address rates are those related to the standard service offer, 

Sections 4928.141, 4928.142, and 4928.143, Revised Code.  Wholesale capacity 

service, standing alone, fits within none of the areas covered by Ohio’s ratemaking 

statutes.8  If there is no service on which the Commission can act, then the Commission 

lacks the statutory authority to consider OP’s request for authority to change the pricing 

method that has been in place since 2007 so that OP can implement one of several 

alternative proposed pricing schemes selectively and for OP’s strategic advantage.  OP 

does not suggest otherwise. 

 Additionally, OP suggests that IEU-Ohio has taken an inconsistent position 

regarding the jurisdiction of the Commission, pointing to several pleadings OP 

incorrectly insists suggest IEU-Ohio is engaging in “gamesmanship.”9  First, OP points 

to a January 14, 2011 Memorandum Contra filed in response to OP’s Application for 

Rehearing in this case and cites a portion of IEU-Ohio’s argument out of context.10  

OP’s argument plainly ignores the position IEU-Ohio took in its Initial Comments that the 

Commission had acted to set a state compensation mechanism when it adopted several 

retail provisions in OP’s first electric security plan (“ESP”) that addressed capacity 

concerns.11  It further failed to address the discussion contained in IEU-Ohio’s 

Memorandum Contra, the very document OP relies upon to claim that IEU-Ohio is not 

                                            
8 Motion to Dismiss at 6-10. 
 
9 OP Memo Contra at 5. 
 
10 Id. at 5. 
 
11 Comments of Industrial Energy Users-Ohio at 5-9 (Jan. 7, 2011). 
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taking consistent positions, indicating that the Commission in the December 8, 2010 

Entry acted within the Commission’s jurisdiction: 

 Based on the facts and applicable law, the 
Commission’s determination (in the December 8 Entry) that 
it “…approved retail rates for the Companies, including 
recovery of capacity costs through provider of last resort 
charges to certain retail shopping customers…” has 
controlling significance based on the FERC-approved 
language in PJM’s RAA.  The Commission’s December 8 
Entry is not exercising jurisdiction over any subject that is 
within the exclusive jurisdiction of FERC.  It has only made a 
determination that has significance and is controlling under 
the FERC-approved RAA on the question of how and when 
AEP-Ohio is free to propose a change in the basis for 
compensation.12   

 

Second, OP identifies IEU-Ohio’s opposition to the two-tiered capacity pricing 

scheme as some sort of concession that the Commission has authority under state law 

to authorize the formula-based price OP is seeking.13  Once again, however, OP 

chooses to ignore that IEU-Ohio raised the same question of jurisdiction presented in 

this Motion to Dismiss in its argument in support of its Application for Rehearing to the 

Commission’s December 14, 2011 Opinion and Order.  As IEU-Ohio stated: 

The Commission is a creature of statute; it has only 
that authority provided to it by the General Assembly.  There 
is nothing in the Chapter 4928, Revised Code, that would 
support the Commission’s Opinion and Order to set or 
increase generation capacity service charges.   Generation 
service, moreover, is a competitive retail electric service by 
operation of law and, except as otherwise specified by Ohio 
law, the Commission has no jurisdiction over competitive 
retail electric service.   The Opinion and Order does not 
identify the source of the Commission’s authority to increase 
the capacity charge that applies to CRES suppliers for the 
purpose of erecting economic barriers to shopping or to 
increase such charge by an arbitrary amount.  Irrespective of 

                                            
12 Industrial Energy Users-Ohio’s Memorandum Contra Application for Rehearing at 7 (Jan. 14, 2011). 
 
13 OP Memo Contra at 7. 
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what is contained within the Opinion and Order, there is no 
such authority.  Accordingly, the arbitrary capacity charge 
increase is unlawful and unreasonable.14 

 
 OP further complains that IEU-Ohio has submitted hundreds of pages of 

testimony and briefs concerning the merits of OP’s attempts to block shopping.15  The 

fact that IEU-Ohio has been forced to respond to OP’s various proposals to block 

shopping, however, is a function of OP’s pursuit of a patently illegal and discriminatory 

capacity pricing schemes.   

 Finally, OP argues that IEU-Ohio should be estopped from challenging the 

Commission’s jurisdiction because of prior conflicting positions.  The premise of OP’s 

argument, however, is incorrect:  Since its initial filing in this matter, IEU-Ohio has 

consistently argued that the scope of the Commission’s authority to OP’s newly 

proposed method of establishing capacity prices is controlled by Ohio law.  Thus, there 

is no merit to OP’s argument that IEU-Ohio should be estopped from challenging the 

statutory authority of the Commission to proceed under state law.16 

                                            
14 Application for Rehearing and Memorandum in Support of Industrial Energy Users-Ohio at 26 (Jan. 13, 
2012) (citation omitted). 
 
15 OP Memo Contra at 7. 

16 Apart from the lack of a factual basis for applying an estoppel, the purpose of estoppel also does not 
justify its use in this case: 

The purpose of equitable estoppel is to prevent actual or constructive 
fraud and to promote the ends of justice. It is available only in defense of 
a legal or equitable right or claim made in good faith and should not be 
used to uphold crime, fraud, or injustice. Heckler v. Community Health 
Services (1984), 467 U.S. 51, 59; Lex Mayers Chevrolet Co. v. Buckeye 
Finance Co. (1958), 107 Ohio App. 235, 237, 8 O.O. 2d 171, 173, 153 
N.E.2d 454, 456, affirmed (1959), 169 Ohio St. 181, 8 O.O. 2d 154, 158 
N.E.2d 360. The party claiming the estoppel must have relied on conduct 
of an adversary in such a manner as to change his position for the worse 
and that reliance must have been reasonable in that the party claiming 
estoppel did not know and could not have known that its adversary's 
conduct was misleading. Heckler, supra, at 59. 
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 OP finds itself in the position of challenging the Commission’s jurisdiction to set a 

capacity price while at the same time pursuing that very outcome from the Commission.  

In fact, this proceeding has become the cornerstone of OP’s attempt to block customer 

choice when retail electric choice is finally developing in OP’s service territory.  The 

Commission, however, lacks the statutory authority to enable OP’s unlawful proposal.  

As a result, the Commission should dismiss this action and thereby eliminate any further 

suggestion that OP can continue to bill and collect for capacity other than at prices 

resulting from the RPM pricing mechanism. 

 Beyond offending the rule of law, OP’s double-barreled attack on customer 

choice uniquely in its retail service territory cannot be considered by the Commission 

because the attack is unjust and unreasonable and contrary to the public interest.   

Since 2007, OP has used a market-based pricing method to set the price that 

CRES providers pay for use of a portion of OP’s electric generating stations.  This 

market-based pricing method is the same method approved for all utilities in Ohio.   OP 

and its affiliates pay a market-based price when they use generators owned by other 

utilities to compete for the customers of these other utilities.  For example, OP’s 

affiliates are taking advantage of the market-based pricing method to successfully 

compete for customers in the service areas of Ohio Edison Company, The Toledo 

Edison Company, The Cleveland Electric Illuminating Company, Dayton Power & Light, 

and Duke Energy Ohio.  Many electric consumers in these other utility areas have 

received offers from OP’s affiliates which are promising to lower electric bills if they 

switch to the lower market prices for electricity.   
                                                                                                                                             
Ohio State Board of Pharmacy v. Frantz, 51 Ohio St. 3d. 143, 145 (1990).  OP has not demonstrated in 
any way that it would be prejudiced by a decision that would dismiss this action, a result OP itself 
apparently endorses by its argument that the Commission is preempted by federal law. 
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Since 2007, the market-based price for the use of electric generating plants has 

dropped significantly.  The downturn in the economy has reduced demand for electricity 

and natural gas prices have declined sharply as a result of the large amount of natural 

gas that is now being produced in Ohio and other parts of the Nation with energy-rich 

shale formations.   As with the home market that has challenged many homeowners, 

things in the electricity market have changed since 2007. 

Instead of adjusting to the consequences of markets and the market-based 

pricing that OP began using to its advantage in 2007 when OP pushed for market-

based pricing, OP is now demanding that the Commission and the FERC change the 

method by which prices are set for the use of OP’s generating plants.  OP’s demand to 

change the pricing method does not call for a uniform or symmetrical change that would 

apply to all utilities and all transactions.  Instead, it is only calling for a change in the 

pricing method when a competitive supplier wants to use OP’s generating plants to 

serve customers located in OP’s service area.  OP is asking the PUCO to allow OP to 

adopt a new pricing method which OP claims will permit it to charge a price many times 

higher than the otherwise applicable market price.  OP complains that sticking with OP’s 

market-based pricing approach will allow competitive suppliers to offer lower retail 

electric bills than OP is willing to accept.   

If OP is successful, OP will build a wall around its retail customers to keep them 

captive to higher electric bills.  Resolving a debate over such a wall, even if the debate 

is framed to focus on the height of this wall or who and how many should be allowed 

through the gate, is not within the Commission’s authority in this proceeding.  The 

request for any wall, regardless of height and who and how many OP will let pass 

through the gate, is, per se, an unjust and unreasonable request when measured by the 
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letter and spirit of Ohio law.  Further, as IEU-Ohio has asserted and continues to 

maintain, any wall-building undertaken to “transition” OP to a competitive market 

violates: (1) Ohio law regarding the opportunity to submit a claim for transition revenue; 

and (2) OP’s Commission-approved commitment to not impose lost revenue charges on 

shopping customers.17 

IEU-Ohio urges the Commission to direct OP to immediately cease billing and 

collecting any price for capacity sold to a CRES supplier for resale to shopping 

customers in OP’s service area except the capacity price established in accordance 

with PJM’s RPM pricing mechanism.18 

Respectfully submitted, 

/s/ Frank P. Darr _________ 
Samuel C. Randazzo, Esq. 
Frank P. Darr 
Joseph E. Oliker 
MCNEES WALLACE & NURICK LLC 
21 East State Street, Suite 1700 
Columbus, OH 43215-4228 
Telephone:  614-469-8000 
Telecopier:  614-469-4653 
sam@mwncmh.com  
fdarr@mwncmh.com 
joliker@mwncmh.com  
 
Attorneys for Industrial Energy Users-Ohio 

                                            
17 In the Matter of the Application of Columbus Southern Power Company for Approval of an Electric 
Transition Plan and Application for Receipt of Transition Revenues, Case Nos. 99-1729-EL-ETP, et al., 
Stipulation and Recommendation, Section IV (May 8, 2000); Id., Entry on Rehearing at 4 (November 21, 
2000). 
 
18 Motion to Dismiss at 10-11 (Apr. 9, 2012). 
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