
BEFORE THE OHIO POWER SITING BOARD 

Z J O 

In the Matter of the Application ) *^ ^ 
of Black Fork Wind Energy, LLC for ) ' ^ "̂ J 
a Certificate to Install Numerous ) Case No. 10-2865-EL-BGN ' ^ <?P 
Electricity Generating Wind Turbines in ) ^ V^ -^ 
Crawford and Richland Counties, Ohio ) / ^ ^ -^ 

^ \ 1̂  
MOTION TO STRIKE PORTIONS OF THE APPLICATION FOR REHEARING ^ 

FILED BY MR. BRETT HEFFNER AND MEMORANDUM CONTRA TO HIS 
REOUEST TO ENTER RECORDING OF 9-9-11 PREHEARING TELEPHONE 

CONFERENCE AS PART OF THE RECORD 

Pursuant to Rule 4906-7-12 of the Ohio Administrative Code, Blaclc Fork Wind Energy, 

LLC (the "Applicant") respectfully moves to strike all citations and references to an audio 

recording Mr. Heffner alleges is of the September 9, 2011 prehearing conference in this matter. 

Mr. Heffner quoted from the audio recording in his memorandum in support. He also filed a 

compact disc of the audio recording with the Board as discovered by the Applicant's counsel on 

March K 2012 (See Affidavit of Michael J. Settineri, attached as Exhibit B and hereinafter 

referred to as "Aff Settineri.") The basis for the motion to strike is that a copy of the compact 

disc containing the audio recording was not served on all parties of record and was never part of 

the record in this proceeding. The portions of the Febmary 21, 2012 application for rehearing of 

Mr. Brett A. Heffner that should be struck from his memorandum in support are identified on 

Exhibit A to this motion and memorandum in support. 

In addition, to the extent Mr. Heffner is requesting leave to enter the compact disc into 

evidence, the Applicant objects. First, any audio recording of the September 9, 2011 prehearing 

conference has no relevancy to the Board's decision to issue the Certificate. Second, no notice 

was given by any party during the September 9, 2011 prehearing conference that an audio 

recording was being made. Mr. Heffner now attempts to submit an audio recording well after the 
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close of the evidentiary hearing. Mr. Heffner had ample opportunity to introduce the recording 

at the evidentiary hearing, and would have been required to establish his personal knowledge of 

the recording, establish a chain of custody and verify the authenticity of the recording. Mr. 

Heffner also failed to serve a copy of the compact disc on all parties of record as is required by 

Rule 4906-7-06 of the Ohio Administrative Code, another reason why the Board should not 

consider his request to admit the recording into the record. 

The reasons supporting this motion to strike and objection to any introduction into 

evidence of the compact disc are set forth in the accompanying memorandum in support, 

WHEREFORE, the applicant respectfully moves that the Administrative Law Judge 

refuse to allow the admission of the compact disc into the record and strike those portions of the 

application for rehearing of Mr. Brett Heffner as marked on Exhibit A, attached hereto. 

Respectfully Submitted, 

^^^M l 
M. Howard Petricoff 
Stephen M. Howard 
Michael J. Settineri 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
Columbus, OH 43215 
614-464-5414 
614-464-5462 

Attorneys for Black Fork Wind Energy, LLC 



MEMORANDUM IN SUPPORT AND MEMORANDUM OPPOSING THE 
INTRODUCTION OF THE AUDIO RECORDING INTO EVIDENCE 

At no point in this proceeding did any party notify the other parties that a tape recording 

was made of the September 9, 2011 prehearing teleconference. Yet, in his February 21, 2012 

application for rehearing and on an unnumbered page between page 4 of his application for 

rehearing and page 1 of his memorandum in support, Mr. Brett Heffner stated the foUowing: 

Pursuant to ORC 4906.02(B) I Brett A. Heffner in the matter of 
case #10-2865-EL-BGN would like to enter a recording of 9-9-11 
prehearing telephone conference as part of memorandum in 
support, or separately, if necessary, such recording hereinafter 
referred to as "audio". 

Mr. Heffner's request that the Board accept the recording into evidence and/or consider it 

as part of his memorandum in support should be denied in full. First, Mr. Heffner failed to serve 

copy of the compact disc on all parties of record. (Settineri Aff. at ^3.) This is in violation of 

Rule 4906-7-06(A) of the Ohio Administrative Code. Second, the audio recording and any 

references or citations to the audio recording were never a part of the record in this proceeding. 

Mr. Heffner had the opportunity at the hearing to submit any audio recordings, but only 

introduced Heffner Exhibits 1 and 2. (Tr. 742). He never asked for leave to introduce the audio 

recording at the hearing, never established the authenticity of the recording and never established 

a proper chain of custody of the recording. Indeed, any audio recording of the September 9, 

2011 prehearing conference is irrelevant to the Board's decision to issue the Certificate. 

Mr. Heffner also never availed himself of Rule 4906-7-17(C) to file an application for 

reopening a proceeding after the final submission but before a final order had been issued. 

Instead, he has waited until after the record was closed and now attempts to introduce a compact 

disc with an audio recording into evidence and/or as part of his application for rehearing. (See 



Settineri Aff at 112, noting the Applicant's March 1, 2012 discovery that Mr. Heffner filed the 

audio disc with the Board.) 

The Board must issue a final decision based only on the record. See Rule 4906-7-17(A) 

of the Ohio Administrative Code. The audio tape was not part of the record and therefore Mr. 

Heffner's reliance on the audio tape and the references and citations made to it should be stricken 

from his memorandum in support. As well, the Board should deny his request to enter the 

recording into the record. 

Resj^tfully Submitted, 

M. Howard Petricoff 
Stephen M. Howard 
Michael J. Settineri 
Vorys, Sater, Seymour and Pease LLP 
52 E. Gay Street 
Columbus, OH 43215 
614-464-5414 
614-464-5462 

Attorneys for Black Fork Wind Energy, LLC 



CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing document was served via U.S. Mail, postage 
prepaid, upon the following persons this 2nd day of March, 2012 with the exception that Brett A. 
Heffner was served via overnight carrier: 

Debra Bauer and Bradley Bauer 
7298 Remlinger Road 
Crestline, Ohio 44827-9775 

Margaret and Nick Rietschlin 
4240 Baker Road 
Crestline, Ohio 44827-9775 

Gary Biglin 
5331 State Route 61 South 
Shelby, Ohio 44875 

Orla Collier III 
Benesch, Friedlander, Coplan & Amoff LLP 
41 South High Street, 26'*̂  Floor 
Columbus, Ohio 43215 

Karel A. Davis 
6675 Champion Road 
Shelby, Ohio 44875 

Mary Studer 
6716 Remlinger Road 
Crestline, Ohio 44827-9775 

Carol and Loren Gledhill 
7256 Remlinger Road 
Crestline, Ohio 44827-9775 

John Warrington 
7040 SR 96 
Tiro, Ohio 44887 

Brett A. Heffner 
3429 Stein Road 
Shelby, Ohio 44875 

Grover Reynolds 
7179 Remlinger Road 
Crestline, Ohio 44827-9775 

Ohio Farm Bureau Federation 
Chad A. Endsley 
280 North High Street 
POBox 182383 
Columbus, Ohio 43218 

Alan and Catherine Price 
7956 Remlinger Road 
Crestline, Ohio 44827-9775 

John Jones and Stephen Reilly 
Assistant Attorneys General 
Public Utilities Section 
180 E. Broad Street, e''̂  Floor 
Columbus, OH 43215 

Thomas Karbula 
3026 Solinger Road 

; Crestline, Ohio 44827 

richael J. Settineri 
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STATE OF OHIO ) 
) ss: 

COUNTY OF FRANKLIN) 

NOW COMES Michael J. Settineri, after being first duly swom under oath, states as 

follows: 

1. I am an attorney at the law firm of Vorys, Sater, Seymour and Pease LLP 

and along with M. Howard Petricoff and Stephen M. Howard represent Black Fork Wind Energy, 

LLC in the above-captioned matter, in re Black Fork Wind Energy. LLC. Case No. 10-2865-EL-

BGN. 

2. On March 1, 2012,1 contacted the docketing office of the Public Utilities 

Commission of Ohio and asked whether Mr. Heffner had included a compact disc with his 

February 21, 2012 application for rehearing. I was informed that Mr. Heffner had included a 

compact disc. 

3. As of this date, I have not received a service copy from Mr. Heffner of the 

compact disc referenced in Mr. Heffner's February 21, 2012 application for rehearing. I have 



also confirmed that neither Mr. Petricoff nor Mr. Howard has received a service copy of the 

compact disc from Mr. Heffner as of this date. 

Further Affiant sayeth naught 

Michael J. Settineri 

Swom to before me and subscribed in my presence this _̂ 2 ^^y of March 2012. 

Notary Public 
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