McNees

Wallace & Nurick LLC

21 £ast State Street « 17th Floor # Columbus, OH 43215-4288 Frank P. Darr

Teb §14.460.5000 » Fax: 614.459.4653 {814) 719-2855-Direct Dial
fdarr@mwnecmh,com

February 21, 2012

4 4
Betty McCauley i —
Docketing Division Chief B O I L I
Public Utilities Commission of Ohio - O !
180 East Broad Street ™ -
Columbus, Ohic 43215-3793 = L

¢
Re: Case Nos. 11-346-EL-SSO, 11-348-EL-SSO, 11-349-EL-AAM, 11-350-EL-ABM, 10-
343-EL-ATA, 10-344-EL-ATA, 10-2376-EL-UNC, 10-2929-EL-UNC, 11-4920-FL- -

RDR, and 11-4921-EL-RDR

Dear Madame Secretary:

Attached find a revised version of Industrial Energy Users-Ohio’s Memorandum Contra Ohio Power
Company's Application for Rehearing.

Please contact me if there are any questions regarding this filing.

Sincerely,

McNEES WAL\LACE & NURICK LLC

Frank P. Darr
Of Counsel

FPD/kb
Enclosure

cc: Parties of Record

Tb{ia“isi'rto Cextlfy that thwe imesyean BRpreaz aded afe A
accurate aald completg reproductior of a case file

. P R - 2 2 l il
document Jdeli vergd 1o the regulsy courpe of

~ ; i o
t‘ﬂ.,.hﬂic.larl VA— . . Date PrDCeBEed ‘_-n““gef qzﬂﬂ
{C36787: }

WWW.mwn.com
HarrisBURG, PA ® Lancasrer, PA o Stare Cotiege, PA » Hazieron, PA ¢ Cowumsus, OH ¢ WashingTon, DC


mailto:fdarr@mwncmh.com
http://www.mwn.com

BEFORE

THE PusLIc UTILITIES COMMISSION OF OHIO

fn the Matter of the Application of

Ohio Power Company and Columbus
Southern Power Company for Authority
to Merge and Related Approvals.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer
Pursuant to §4928.143, Ohio Rev. Code,
in the Form of an Electric Security Plan.

in the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

In the Matter of the Application of
Columbus Southern Power Company to
Amend its Emergency Curtailment
Service Riders.

In the Matter of the Application of
Ohio Power Company to Amend its
Emergency Curtailment Service Riders.

In the Matter of the Commission Review
Of the Capacity Charges of Ohioc Power
Company and Columbus Southern
Power Company.

In the Matter of the Application of
Columbus Southern Power Company
for Approval of a Mechanism to Recover
Deferred Fuel Costs Ordered Under
Ohio Revised Code 4928.144.

In the Matter of the Application of

Ohio Power Company for Approval of a
Mechanism to Recover Deferred Fuel
Costs Ordered Under Ohio Revised
Code 4928.144.

{C36726:6 }

LTI S e — e S e e e ot o e e S

L L

St Nt e St e

e Tt Nt ot ot

Case No.

Case No.
Case No.

Case No.

Case No.

Case No.

Case No.

Case No.

Case No.

Case No.

10-2376-EL-UNC

11-346-EL-S8S0O
11-348-EL-SSO

11-349-EL-AAM

11-350-EL-AAM

10-343-EL-ATA

10-344-EL-ATA

10-2928-EL-UNC

11-4920-EL-RDR

11-4921-EL-RDR



INDUSTRIAL ENERGY USERS-OHIO'S MEMORANDUM CONTRA
OHIO POWER COMPANY’S APPLICATION FOR REHEARING
REVISED

Samuel C. Randazzo (Counsel of Record)
Frank P. Darr

Joseph Oliker

MCNEES WALLACE & NURICK LLC
21 East State Street, 177" Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 4694653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com

February 21, 2012 Attorneys for Industrial Energy Users-Ohio

{C36726:6 )


mailto:sam@mwncmh.com
mailto:fdarr@mwncmh.com
mailto:joliker@mwncmh.com

TABLE OF CONTENTS

. INTRODUCTION. oottt cctmrcsrerieccem e sessmrersmsensssnssressenransamssesamseassnssessanses sansnnsns 2
I, ARGUNMENT ..oooirerrcetrrcsersismenisestasint e sms e e ss e s smnseesssbasessvnssessarnassantanssnsas sanen 5
A. OP Seeks to Restrict Customer Choice Through the Revised DIP ............ 5

1. OP’'s December 29, 2011 Filing Improperly Treated Customers
Served by Govermnmental Aggregation Programs as Part of the
Shopping Cap AHOCALION .............cococoiuiiiiiiiiie e 5

2. All Governmental Aggregation Communities Have Access to
RPM-Priced Capacity Under the Commission’s Opinion and
3. The Commission Properly Permitted the Participation of

Mercantile Customers in Govermmental Aggregation Programs. ............... 9

4. OP’s Claim that the Commission May Not Assert Continuing
Jurisdiction over the Shopping Caps Is Legally Incorrect......................... 14

5. The Commission Revised the Allocation of Capacity to Protect
Residential Shopping in its December 14, 2011 Opinion and

6. The Commission Legally and Reasonably Ordered OP to Bring
the Revised DIP into Compliance with the December 14, 2011
OpIinion and OFder ...t 22

B. The Commission Lawfully Directed OP to Comply with Modifications
Supported by the Record ... e 24

C. OP's Fourth Assignment of Error Rests on Faulty Factual Claims and
Provides No Legal Basis for Additional Customer Charges ..................... 26

D. The Commission Correctly Directed OP to File a Revised DIP as Required
bY Ohio LawW ..o 29

. CONCLUSION ...occirtericsienierinrimrims i seseas e ms e se s sesnsssssssassnss snasnsans snssmsnns nssmsnsson 31

{C36726:6 } i



BEFORE

THE PuBLIC UTILITIES COMMISSION OF CHIO

In the Matter of the Application of

Ohio Power Company and Columbus
Southern Power Company for Authority
to Merge and Related Approvals.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer
Pursuant to §4928.143, Ohio Rev. Code,
in the Form of an Electric Security Plan.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

in the Matter of the Application of
Columbus Southern Power Company to
Amend its Emergency Curtailment
Service Riders.

In the Matter of the Application of
Ohio Power Company to Amend its
Emergency Curtailment Service Riders.

In the Matter of the Commission Review
Of the Capacity Charges of Ohio Power
Company and Columbus Southern
Power Company.

In the Matter of the Application of
Columbus Southern Power Company
for Approval of a Mechanism to Recover
Deferred Fuel Costs Ordered Under
Ohio Revised Code 4928.144.

In the Matter of the Application of

Ohio Power Company for Approval of a
Mechanism to Recover Deferred Fuel
Costs Ordered Under Ohio Revised
Code 4928.144.

C36726: }

et it N Vg™ g™ N Mg Nt e e e et e e i i T Nt oyt e it " T e

St Nt Vgt Vmont? “ama

Case No

Case No
Case No

Case No

Case No

Case No

Case No

Case No

Case No

Case No

. 10-2376-EL-UNC

. 11-346-EL-SSO
. 11-348-EL-SSO

. 11-349-EL-AAM

. 11-350-EL-AAM

. 10-343-EL-ATA

. 10-344-EL-ATA

. 10-2929-EL-UNC

. 11-4920-EL-RDR

. 11-4521-EL-RDR



INDUSTRIAL ENERGY USERS-OHIO’S MEMORANDUM CONTRA
OHIO POWER COMPANY’S APPLICATION FOR REHEARING

L INTRODUCTION

On December 14, 2011, the Public Utilities Commission of Ohio (“Commission”)
issued an Opinion and Order modifying and approving a Stipulation and
Recommendation ("Stipulation”) filed on September 7, 2011. As part of its approval for
a broader agreement, the Commission approved provisions that created a two-tiered
generation capacity service pricing scheme (‘shopping caps”).  Although the
Commission approved the creation of shopping caps, it also made two modifications.
First, it did not permit Ohio Power Company (*OPF”} to include governmental aggregation
programs in the calculation of the load that determined which customers would receive
capacity priced through PJM Interconnection LLC’s (“PJM"} Reliability Pricing Model
(“RPM-priced capacity’).” Second, the Commission rejected the reallocation of
unallocated capacity that was eligible for RPM-priced capacity.?

On December 29, 2011, OP filed a Revised Detailed Implementation Plan
(“revised DIP"} that set out the manner in which it planned to implement the

modifications to the shopping caps the Commission ordered in the Opinion and Order.?

' Opinion and Order at 54 (Dec. 14, 2011).

2 1d. at 55. Under the terms of the Stipulation and Appendix C, 21% of OP’s fotal retail load was eligible
to secure RPM-priced capacify. Stipulation at 21. After a four month period, any capacity that was not
“consumed” by a customer ciass would be available to other customer classes. /d. at 22. If the allotment
to any customer class exceeded 21% on September 7, 2011, the allocation of the remaining classes
would be reduced on a pro rata basis $0 that the total allotment did not exceed 21%. Id., Appendix C at 3
(referred to herein as the “January 2012 reallocation”™).

® RPM Set-Aside Allotment Rules; Detailed Implementation Plan (Dec. 29, 2011) ("Dec. 29, 2011 Filing"
or “revised DIP").
{C26726:6 } 2



Because OP used the December 29, 2011 filing to rewrite the modifications the
Commission had ordered, Industrial Energy Users-Ohio (“IEU-Ohio™) and FirstEnergy
Solutions Corp. (*FES"} on December 30, 2011 filed a motion* and objections,5
respectively, requesting that the Commission order OP to bring the revised DIP into
compliance with the Opinion and Order.

On January 23, 2012, the Commission issued an Entry (“January 23, 2012
Entry”) addressing the objections raised by IEU-Ohio and FES.® In the January 23,
2012 Entry, the Commission determined that the restrictions on customers access to
RPM-priced capacity that OP attempted to introduce through its December 29, 2011
filing were not consistent with the Commission’s Opinion and Order, finding that:

(1) the capacity allotments for each customer class were to remain at

21% and any unused allotment could not be reallocated to other

customer classes;

(2) load related to capacity used by governmental aggregation
programs was outside the Stipulation’s shopping caps;

(3) all governmental aggregation programs were eligible for access to
RPM-priced capacity outside of the Companies’ shopping caps if
they took the necessary steps to take service prior to December 31,
2012;

(4) mercantile customers were eligible to participate in the
governmental aggregation programs; and

* Motion of Industrial Energy Users-Ohio for Orders Modifying the Ohio Power Company’s and Columbus
Southern Power Company's Revised Implementation Plan and Request for Expedited Ruling and
Suppoerting Memorandum (Dec, 30, 2011).

® FirstEnergy Solutions Corp.'s Objections to AEP Ohio’s Proposed Compliance Filing and Request for
Expedited Commission Action (Dec. 30, 2011).

® January 23, 2012 Entry.

{C3a726:6 } 3



(5) the Commission was retaining jurisdiction over the Companies’
shopping caps to determine if adjustments to the shopping caps in
2013 and 2014 would be necessary.”

Based on these findings, the Commission ordered OP to revise and refile the revised
DIP.°

Rather than comply with the Commission’s January 23, 2012 Entry, OP
responded by filing a motion to stay the Commission’s order to refile the DIP® (which the
Commission granted on February 3, 2012'% and an Application for Rehearing.!" In the
Application for Rehearing, OF alleges that the January 23, 2012 Entry illegally and
unreasonably expanded the scope of the modifications to the shopping caps in the
Opinion and Order. Although couched in various legal theories, the central and
repeated theme of OP’s memorandum in support is that OP seeks to frustrate customer
choice by limiting the availability of RPM-priced capacity. The supporting arguments,
however, ignore the express legal and factual findings the Commission made on
December 14, 2011 and other applicable legal requirements governing OP’'s utility
operations and the rehearing process. Because the Commission correctly ordered OP
to revise and refile the revised DIP, the Commission should deny OP’s Application for

Rehearing.

" Id., passim.

®Id. at 8-9.

® Ohio Power Company’s Motion and Request for Expedited Ruling (Jan. 25, 2012).
'° Entry (Feb. 3, 2012).

" Ohio Power Company's Application for Rehearing (Feb. 10, 2012) (“OP App. for Rehearing").

{C36726:6} 4



. ARGUMENT

A. OP Seeks to Restrict Customer Choice Through the Revised
DIP

In the first assignment of error, OP argues that it should be granted rehearing
because the Commission’s January 23, 2012 Entry expanded OP’s obligation to provide
RPM-priced capacity and that OP will suffer financial consequences if it does s0.'? In
support of its first assignment of error, OP states that the Commission’s resolution of
five issues in the January 23, 2012 Entry illegally altered the terms of the Opinion and
Order while those issues were the subject of OP’s Application for Rehearing filed on
January 13, 2012."® Thus, OP’s argument is rooted in two claims: (1) that the
Commission revised its Opinion and Order when it ordered OP to file a revised DIP in
the January 23, 2011 Entry;14 and (2) that the rehearing process precluded the
Commission from ordering OP to bring the revised DIP into compliance with the Opinion
and Order.”® Because neither argument is correct, the Commission should deny the
first assignment of error.

1. OP’s December 29, 2011 Filing Improperly Treated Customers

Served by Governmental Aggregation Programs as Part of the
Shopping Cap Allocation

As noted above, OP's first assignment of error is based on several examples OP

asserts expanded the obligation to provide RPM-priced capacity beyond the

maodifications to the Stipulation ordered in the Opinion and Order. In its first example,

"2 This memorandum contra does not address OP's claims of financial hardship. The claims are based
on workpapers which are incomplete and unexplained. As such, they cannot be relied upon by the
Commission in its review of the Application for Rehearing.

'* OP App. for Rehearing at 21.

" Jd. at 5-21.

% 19 at 21-23.

{C36726:6 } 5



OP argues that the Opinion and Order permits OP to treat customers that have access
to RPM-priced governmental programs as part of the shopping cap allocations rather
than as outside the shopping caps.'® Based on this misreading of the Opinion and
Order, OP concludes that the Commission expanded its obligation to provide RPM-
priced capacity when the Commission ordered OP to revise the DIP so as to include
governmental aggregation customers as an additionai and separate allotment.’”” OP
alternatively claims that the Commission should limit the maodification to allow only non-
mercantile customers access to RPM-priced capacity through governmental
aggregation programs.'®

OP’s argument that the Commission exposed OP to some new requirement in
the January 23, 2012 Entry is not supported by the Commission’s Opinion and Order.
The Opinion and Order states that the shopping caps must be modified “to adjust the
RPM set aside levels” as necessary to accommodate governmental aggregation load.™
The same requirement applies in 2013 and 2014.%° According to the Commission, the
modification was required “to ensure that any customer located in a governmental
aggregation community will qualify for the RPM set aside.”*!

Despite the direction of the Commission that the shopping caps do not apply to

governmental aggregation customers, OP sought to constrain the modification the

¥ 1d. ats.
Ty

® 14 at 6-7. OP's attempt to further restrict access to RPM-priced capacity through the exclusion of
mercantile customer participation in governmental aggregation programs is discussed separately below.

'® Opinion and Order at 54 (Dec. 14, 2011).
¥ id at 54.

Mg
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Commission ordered. In its December 29, 2011 filing, OP treated the governmental
aggregation load (limited to only governmental aggregation programs approved in the
November 2011 elections) as part of the first 21% of load in the queue. Under OP’s
revision, “[a]ll allotments awarded to customers under these governmental aggregation
programs shall be included in the calculation of awarded allotments for purposes of
determining whether additional allotments are available under the Cap.”?* By reordering
the queue, customers in the identified governmental aggregation communities
effectively moved to the front, thereby pushing others further to the back and excluding
some customers not in governmental aggregation programs that otherwise would be
eligible for RPM-priced capacity.”® Thus, OP'’s interpretation effectively limited the
availability of RPM-priced capacity, in violation of the December 14, 2011 Opinion and
Order, for customers not in governmental aggregation programs.

Because the December 29, 2011 filing did not segregate governmental
aggregation programs from the shopping caps load, the Commission correctly directed
OP to revise its December 29, 2011 filing in the January 23, 2012 Entry. As the
Commission explained, “[ijn madifying [the shopping caps in the Opinion and Order], the
Commission established an additional separate allotment of RPM-priced capacity set
asides, over and above the pro rata allocation provided to customers in the Stipulation
for 2012 to ensure that any customer located in a governmental aggregation community
receives a set- aside.” The Commission provided no indication that this approach was

intended to displace the existing set asides. Rather, the Commission’s Opinion and

22 Revised DIP at 8 (Dec. 29, 2012).
* 1d. at 5 (Section 4a) & 7-8 (Section 4g).
 January 23, 2012 Entry at 5.
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Order and the January 23, 2012 Entry make clear that governmental aggregation
programs operate outside the shopping caps. Thus, the first example offered by OP to

support its claim that the Commission expanded the scope of the modification is

baseless.
2. All Governmental Aggregation Communities Have Access to
RPM-Priced Capacity Under the Commission’s Opinion and
Order

In its second example of alleged problems with the January 23, 2012 Entry, OP
argues that the Commission should have limited the communities eligible under the
Commission's modification for RPM-priced capacity to only those that approved
programs in the November 2011 elections.® In support of its position that would narrow
the scope of the modification, OP argues that communities that had previously
approved aggregation “had years to implement aggregation programs and switch

"26 and then misstates the testimony of an FES witness® (for the second

customers,
time in this proceeding®® to suggest that these communities could have taken
advantage of their existing status in sufficient time to avoid being excluded from access
to RPM-priced capacity.?®

Once again, OP has attempted to recast the Commission’s Opinion and Order

into sorething more to its liking. In the Opinion and Order, the Commission held that it

% OP App. for Rehearing at 7-11
*1d. at9.

* FES Ex. 1 at 33. The testimony states that it takes “three to four months at best” to complete the
process of providing service.

%% Ohio Power Company's Application for Rehearing at 35 (Jan. 13, 2012).

# op App. for Rehearing at 10 ("The pre-November communities had ample time to complete
aggregation after September and prior to January—if they had desired to do s0.”).

{C367266 ) 8



was modifying the shopping caps to ensure that “any customer located in a
governmental aggregation community will qualify for the RPM set aside.”®
Furthermore, the Commission ordered the modification to “ensure the availability of

w31 “Any

unbundled and comparable retail electric service to all customer classes.
customer” and “all customer classes” do not refer to o-nly those in communities that had
a November 2011 election.

Despite the Commission’s direction to modify the shopping caps fo
accommodate all customers in governmental aggregation programs, OP’s December
29, 2011 filing limited the access to RPM-priced capacity to those customers “in a
community that approved a governmental aggregation program in the November 8,
2011 election.”? In the January 23, 2012 Entry, therefore, the Commission properly
rejected OP’s attempt to limit the Commission's modification, concluding “the
modification to the Stipulation is meant to include all communities’ that have established

governmental aggregation programs.”*

3. The Commission Properly Permitted the Participation of
Mercantile Customers in Governmental Aggregation
Programs.

In the third example OP uses to support its first assignment of error, OP argues
that the Opinion and Order permitted it to limit access to RPM-priced capacity through

governmental aggregation programs by denying access to an RPM-priced allotment of

* Opinion and Order at 54 (Dec. 14, 2011).
¥ ia.
%2 Revised DIP at 8 (Section 4(i)(3)) (Dec. 29, 2011).

% January 23, 2012 Entry at 4.

1C36726:6 } 9



capacity to mercantile customers.> In support of this exclusion, OP asserts the denial
is appropriate because “[llarge industrial customers were not part of the General
Assembly’s design for governmental aggregation and were not part of the November
2011 ballot initiatives approved by the communities that the Commission was

concerned about.”®

OP then presents several unsupported policy arguments to
suggest that it would be unfair to allow mercantile customers to receive access to RPM-
priced capacity through governmental aggregation programs.*® Again, OP has ignored
Ohio law and the express terms of the Opinion and Order.

First, the Opinion and Order does not support the limitation on mercantile
customer access to RPM-priced capacity that OP inserted into the December 29, 2011
filing. While the Commission noted that governmental aggregation programs have
assisted residential customers in becoming customers of CRES providers,® the
Commission stated that it intended to ensure the availability of comparable and

n38

unbundled retail eiectric service “to all customer classes™ and “that any customer

located in a governmental aggregation community will qualify for the RPM set aside.”®

Thus, the Commission correctly rejected OP’s attempt to limit mercantile customer

* OP App. for Rehearing at 11-16.

*id. at 12,

* 1d. at 13.

4.

%8 Opinion and Order at 54 (Dec. 14, 2011).

* Opinion and Order at 54.
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choice by excluding them from accessing RPM-priced capacity through governmental
aggregation programs.*°

Second, OP’'s attempt to justify the exclusion by arguing that mercantile
participation is not part of the statutory “design” also is incorrect. As the Commission
noted in the Opinion and Order, it is the state policy to ensure the availability of
unbundled and comparable retail electric service that provides consumers with the
options they elect to meet their respective needs.*! To create additional options for
customers, communities are authorized to aggregate customers through either opt-in or
opt-out governmental aggregation programs. In opt-in programs, customers must
choose to participate. In opt-out programs, customers (other than mercantile
customers) may choose to not participate.*” Regardless of the form of the program,
mercantile customers may choose to participate in a governmental aggregation
program.*® Additionally, residential and smaller business customers may also choose to
place themselves on a “do not aggregate” list.* Thus, the “design” of governmental
aggregation programs is to create options that support customer choice whether a
community adopts an opt-in or opt-out governmental aggregation program.

Despite the statutory policy to ensure customer choice through governmental
aggregation programs, OP has attempted to exclude mercantile customer participation

by restricting their access to RPM-priced capacity (or as discussed below, limiting the

® January 23, 2012 Entry at 6.

' 1d. Section 4928.02(A), Revised Code, states this policy statement.
* gection 4928.20, Revised Code.

* Section 4928.20(A), Revised Code.

* Section 4928.21, Revised Code.

{C36726:6) 11



portability of that capacity). These attempts would reduce mercantile customers’
options. Because state policy is to ensure customer choice and Section 4928.20(A),
Revised Code, recognizes that mercantile customers may participate in a governmental
aggregation program, the Commission’s decision o order OP to eliminate the restriction
on mercantile customer access to RPM-priced capacity furthered the legislative

"5 In contrast, OP's attempt to justify the restriction on mercantile customer

“design.
participation because participation is not part of the legislative “design” is baseless.

The balance of OP’s argument rests on the suggestion that mercantile customers
have “bargaining power” and received other “benefits” of the Stipulation, making their
participation in governmental aggregation programs unnecessary and unfair.*® This
argument ignores the fact that mercantile customers come in a variety of sizes (and can
include smaller commercial users that are parts of national accounts).*” It ignores the
fact that the capacity price for those not receiving RPM-priced capacity makes shopping

largely uneconomic;*® thus, “bargaining power” is meaningless. Most importantly, it

ignores the law. OP would have the Commission reverse the legislative determination

5 January 23, 2012 Entry at 6.
* OP App. for Rehearing at 13.

“7 OP admits that the problems caused by the exclusion of mercantile customers would affect GS-2
customers. /d. at 14. Its solution for GS-2 mercantite customers is not to make another option available,
but to shift the revenue responsibility that is driving the numerous complaints the Commission recently
noted, see PUCO Press Release, Feb. 10, 2012 {viewed at
http:/fwww.puco.ohio.gov/pucofindex.cfm/media-room/media-releases/puco-to-resolve-aep-small-
business-customer-rate-issues/) to other customers. QP App. for Rehearing at 14-15 (OP is not opposed
to modifying various rates as long as the changes are revenue neutral). Shifting the damage caused by
the changes in revenue responsibility and rate design does nothing to advance customer interests in
securing economical electricity that is currently available to customers of some of the other Ohio electric
distribution utilities ("EDU”), but effectively precluded to OP customers by the shopping caps the
Commission approved.

 FES Ex. 3 at 37.
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that mercantile customers are authorized to participate in governmental aggregation
programs.*®

Not satisfied that it has created sufficient constraints on customer choice through
the shopping caps, OP also argues that the Commission should impose a new
restriction on the portability of RPM-priced capacity a mercantile customer might secure
through participation in a governmental aggregation program. According to OP, the
Commission “should ensure that mercantile customers cannct join an aggregation in
order to secure fan] RPM-priced capacity allotment and then leave the aggregation in
order to shop with another CRES provider.”® While OP argues that such an action
would add insult to injun,/,51 it is far from clear what the alleged insult is. A mercantile
dustomer participating in a governmental aggregation program would be receiving
service from a CRES provider serving the governmental aggregation program. If the
mercantile customer subsequently left the governmental aggregation program with its
RPM-priced capacity, that customer would purchase generation from a CRES provider if
it chose not to return to the standard service offer ("SSQ"). Whether the mercantile
customer stayed with the aggregation program or left and contracted with a CRES
provider, the effects on OP would be the same; it would recover its capacity charges
from the CRES provider, but would not recover S50 revenue from the customer. [f
instead, OP expects that the mercantile customer will not be able to shop if it leaves the
governmental aggregation program because the customer will be subject to

$255/megawatt-day capacity price, then it is apparent that OP is proposing another way

* Section 4928.20(A), Revised Code.
*® OP App. for Rehearing at 15.

.
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to manipulate the Stipulation to prevent customer choice. Because OP has offered no
reasonable basis to impose this new restriction, the Commission must reject it.

4. OP’s Claim that the Commission May Not Assert Continuing
Jurisdiction over the Shopping Caps Is Legally Incorrect

In its fourth example supporting the first assignment of error, OP argues that the
Commission improperly asserted continuing jurisdiction to review the shopping caps in
2013 and 2014.%2 It essentially repeats this argument in its third assignment of error.>®
In the interest of brevity, the related arguments are addressed below.

QP asserts that the Commission should not have claimed continuing jurisdiction
to monitor the implementation of the shopping caps because it “injects substantial
financial uncertainly to future implementation of the modified Stipulation.”® OP,
however, also notes that the Commission ordered that future shopping caps be adjusted
to accommodate the changes in the shopping caps in 2013 and 2014.%° In an attempt
to resolve the inconsistency between its suggestion that the Commission cannot
continue to monitor the shopping caps and aiso order the 2013 and 2014 modifications
to shopping caps, OP suggests that the 2013 and 2014 modifications to the shopping
caps was a ‘limited provision for adjustment.”® As discussed below, the attempt to
reconcile its legal positions regarding the Opinion and Order suffers from much more

serious legal problems than just logical inconsistency.

2 OP App. for Rehearing at 16-19.

> Id. 28-30.

* 1d. at 16.

55 id. {citing Opinion and Order at 54 (Dec. 14, 2011)).
% id at 17.
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Initially, OP's attempt to avoid ongoing supervision of the shopping caps should
be rejected because OP ignores the applicable law concerning the Commission’s
jurisdiction and authority.”” Under its general authority, the Commission is charged with
monitoring the activities of a public utility such as OP.>® As a result, the Commission will
be involved in all aspects of OP’s implementation of the Stipulation, including the
shopping caps, for years to come.

Reference to the Commission’s legal authority to supervise utilities also
addresses OP’s suggestion that its “bargain” prevents on-going Commission
involvement with the shopping caps. As OP explains, the Commission’s assertion of
continuing jurisdiction threatens the transition period bargained for to induce it to enter
the Stipulation's other terms.>® The agreement the Signatory Parties entered, however,

is subject to Ohio law.*

The Signatory Parties could not bargain away the
Commission’s legal jurisdiction and authority.
This argument, moreover, reopens the question of whether the Stipulation is

nothing more than a bargain to allow OP to secure transition costs illegally. if OP’s

argument is a concession that OP is recovering transition revenue, then there is no

57 IEU-Ohio has questioned the Commission’s legal authority to set a wholesale capacity rate. 1EU-Ohio
Application for Rehearing at 26 (Jan. 13, 2012). For purposes of the first assignment of error, however,
the only issue is the allocation of capacity at the RPM price.

* Section 4905.05 & 4905.06, Revised Code (Commission has supervisory jurisdiction over public

utilities); Section 4928.01(A)6), (7}, & {11), Revised Code {electric distribution utility defined as a public
utility under Section 4905.03, Revised Code).

> OP App. for Rehearing at 17. Once again, OP impliedly threatens to withdraw from the Stipulation. /d.
at 16 ("this continuing jurisdiction language should be clarified and narrowly interpreted in order to avoid
unraveling the entire agreement.”™).

 Monongaheta Power Co. v. Pub. Util. Comm. of Ohio, 104 Ohio St. 3d 571 (2004).
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legal basis for the two-tiered generation capacity pricing scheme,®”  and the
Commission should grant rehearing and reverse its approval of the modified shopping
caps and two-tiered capacity pricing based on IEU-Ohio’s January 13, 2012 Applicaticn
for Rehearing.?

In support of its claim that the Commission should not assert continuing
jurisdiction to modify the shopping caps, OP asserts that expanding the availability of
RPM-priced capacity would require it to subsidize artificial and uneconomic shopping.®
Because OP urged that all Ohio EDUs should be charging PJM’s pre-RPM or RPM
price just a few years ago, this assertion should be rejected for the self-serving rhetoric
that it is.®* Moreover, the record in this case demonstrates that the RPM-capacity
charges rather than the arbitrary price set by the Stipuiation is the proper economic
price for capacity.®®

In short, OP has not provided any legal or other basis to justify rehearing in the
fourth example used to support its first assignment of error. The Commission had the
authority to exercise jurisdiction over the shopping caps and every other aspect of OP's
utility operations as a matter of law. The bargain OP entered with the Signatory Parties
does not, indeed cannof, alter the applicable law. The “economic® arguments are

incorrect.

®' See Section 4928.38, Revised Code (EDU prohibited from recovering fransition revenue afler market
development period).

®2 |EU-Ohio’s Application for Rehearing at 36-39 (Jan. 13, 2012).
* OP App. for Rehearing at 18.
® Tr. Vol. V at 796-97.

S FES Ex. 2 at 7-9.
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In its related third assignment of error, OP presents the legal basis for its claim
that the Commission cannot assert continuing jurisdiction over the shopping caps.
According to OP, the Commission loses jurisdiction to modify a final order.®® It further
alleges that its right to due process will be violated in that it has been induced to “make
long-term and lasting changes in reliance on the Stipulation having been adopted only
to learn in the future that the Commission is exercising continuing jurisdiction -by
expanding the residential set-aside in order to ensure individual shopping is not
‘unintentionally displaced.”® [t also asserts that the Commission’'s decision creates a
“moving target” that gives the wrong signal to investors and customers, but then
concedes that changes may be necessary.®® None of the arguments warrants
rehearing.

First, it is clearly inaccurate to assert that the Commission loses jurisdiction to
supervise OP’s implementation of the shopping caps. As previously discussed, Ohio
law extends to the Commission the jurisdiction and authority to supervise OP.

Second, OP has not made any commitment to long-term changes in the
Stipulation that it cannot retract. As the Commission was well aware, the Stipulation
was a proposal. After it was filed, the Commission was required to decide if the
Stipulation comported with statutory requirements and public policy, and the

Commission was expected to modify or reject the Stipulation or provisions of it if the

% In the only legal citation to support this assignment of error, OP cites Discount Cellular, Inc. v. Pub. Util.
Commr'n of Ohio, 112 Ohio St. 3d 380, 375 (2007), for the proposition that the Commission loses
jurisdiction to medify a final order when a case is on appeal to the Supreme Court. OP’s legal staterment
is irrelevant since the Commission has not addressed the applications for rehearing from the December
14, 2011 Opinion and Order.

7 OP App. for Rehearing at 28-29.

* 1d. at 29.
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Commission found, as was the case with regard to the shopping caps, that the
Stipulation did not comport with Ohio law or regulatory policy.*® The expectation that
the Commission might modify the Stipulation was so clear that OP retained a unilateral
right to withdraw from the Stipulation that was not available to other Signatory Parties.”
Based on that unilateral right to withdraw, OP has threatened to terminate the
Stipulation on at least two occasions if not allowed to have its way.”" Thus, OP has not
shown any commitment to long-term and lasting changes as asserted as a basis for the
alleged assignment of error.

Third, the Stipulation itself contains several provisions that necessitate the
exercise of continuing jurisdiction by the Commission, a condition that is inconsistent
with OP's suggestion that the Commission would somehow bow out of its supervisory
role” once it issued its Opinion and Order. Under the Stipulation’s terms, the
Commission will supervise the fuel adjustment clause,” the alternative energy rider,”

the generation resource rider,” the pool modification rider,”® the gridSMART rider,”” and

® Consumers’ Counsel v. Pub. Util. Comm’n of Ohio, 64 Ohio St. 3d 123 (1992) (stipulation must satisfy a
three prong test that includes a showing that the stipulation as a whole advances the public interest).

® Stipulation at 29 (while withdrawal by a party other than AEP triggered a negotiation process, “AEP
may withdraw if the proposed Stipulation is modified, pursuant to RC 4828.143(C)2)a) and without
regard to the additional process set forth in this provision; upon such withdrawal, the Stipulation will be
nufl and void").

"1 See Ohio Power Company's Application for Rehearing and Memecrandum in Support at 38 (Jan. 13,
2012); Ohio Power Company’s Memorandum in Opposition at 55 {Jan. 23, 2012).

" Section 4905.05 & 4905.06, Revised Code; Section 4928.01(A)(6), (7), & (11), Revised Code.
7® stipulation at 8.

" id.

" 1d. até.

" Id. at 25.

Tid. at7.
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the phase-in recovery rider.”® The Commission also will supervise the competitive
bidding process (“CBP”), and the Stipulation specifically provides additional
Commission authority to force a CBP if the Commission determines that OP is failing to
meet its obligations to complete the dissolution of the Interconnection Agreement and
the transfer of generation assets.”” The Commission has also asserted responsibility
for monitoring the implementation of the generation divestiture and other elements of
corporate separation.® Thus, OP’s suggestion that the Commission cannot exercise
continuing jurisdiction to supervise the terms of the shopping caps when the
Commission will monitor and has authority to address every other significant aspect of
the Stipulation is nonsensical and inconsistent with the Commission’s general
SUpervisory powers.

Fourth, OP’s claim that it made several long-term commitments in the Stipulation,
giving rise to some sort of expectation of certainty, is based on a list of items that does
not support its argument. The so-called “long-term and permanent obligations imposed
on AEP Ohio™®' include proceeding with corporate separation, dissolving the
Interconnection Agreement, and foregoing recovery of provider of last resort (‘“POLR")

charges during the years preceding an auction-based SS0O.%2 Corporate separation,

8 1d at 25-27.
14 at 15-17.

% in the Matter of the Application of Ohio Power Company for Approval of an Amendment to its Corporate
Separation Plan, Case No. 11-5333-EL-UNC, Finding and Order at 18-19 (Jan. 23, 2012).

81 OP App. for Rehearing at 29.

82 1.
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8 OP filed notice of its intent to terminate or modify the

however, was required by law.
Interconnection Agreement in 2010.2* Recovery of POLR charges based on the Black-
Scholes approach contained in the ESP Application had been thoroughly discredited by
the Ohio Supreme Court at the time OP entered the Stipulation.®® These commitments
and the remainder® of the “obligations” concern matters in the Stipulation which OP
retained the right to suspend by withdrawing from the Stipulation.?’

Fifth, OP’s allegation of a due process violation has no legal basis because OP
has not provided a demonstration of any constitutionally protected interest. While OP
has claimed it will suffer some poorly defined cost,®® OP’s constitutional interest is more
narrow because it operates in a highly regulated industrial sector: “All that is protected
against, in a constitutional sense, is that the rates fixed by the Commission be higher
than a confiscatory level.”®® OP's workpapers, however, do not demonstrate that the

Commission’s ongoing supervision would result in rates that would be confiscatory,®

and OP provides no fact, argument, or citation to suggest otherwise.

B3 Section 4928.17, Revised Code.
B4 Cos. Ex. 7 at 19.

% In re Columbus S. Power Co., 123 Chio St. 3d 512 (2011). The Commissicn rejected the Companies’
methodology on October 3, 2011 in the Order on Remand from the Court's decision. In the Matter of the
Application of Columbus Southern Power Company for Approval of an Electric Secunty Plan; an
Amendment fo its Corporate Separation Plan; and the Sale or Transfer of Certain Generating Assefs,
Case No. 08-917-EL-5S0, et al., Order on Remand (Oct. 3, 2011).

% OP App. for Rehearing at 29 (notification to PJM Interconnection, rates subject to the proposed ESP,
agreement to a purchased power contract, collection of deferrals at less than the weighted average cost
of capital, foregoing recovery of environmental compliance costs).

% Stipulation at 29.

% OP. App. for Rehearing at 3.

% Federal Power Commission v. Texaco, 417 U.S. 380, 391-92 (1974).

* While OP has provided workpapers that it claims demenstrate that OP will suffer scme “cost”, OP has
not suggested that a confiscation would result.
{C36726:6} 20



In summary, OP has not provided in the third assignment of error any legal basis
for the Commission to retreat from exercising its authority to monitor the shopping caps.
The Commission has asserted no authority it did not already have to monitor and
supervise utility operations. Moreover, the various “commitments” OP claims it made
are contingent and do not rise to a constitutionally protected interest. As with the fourth

example supporting the first assignment of error, the third assignment of error is

baseless.
5. The Commission Revised the Allocation of Capacity to Protect
Residential Shopping in its December 14, 2011 Opinion and
Order

In the fifth example used to support its first assignment of error, OP argues that
the Commission's January 23, 2012 Entry misinterprets the Opinion and Order by
directing OP to assign the original 21% allocation provided to residential customers to,
not surprisingly, residential customers.®® Arguing incorrectly that the Commission
modified a particular provision of the Stipulation (Paragraph 1V.2.b.3), OP argues that
the modification “does not go back to the initial allocation among the classes based on
September 7, 2011 data."®

The Opinion and Order, however, was not constrained as OP argues. Because
the Commission was concerned that residentiél customers wouid be foreclosed from
securing RPM-priced capacity, the Commission modified the Stipulation to allow some

additional residential customers to retain their existing option to shop.*® The

* OP App. for Rehearing at 19-21.
 id. at 20.

% Opinion and Order at 55 (Dec. 14, 2011).
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modification was not limited to removing the January 2012 reallocation of unallocated
capacity provided by the Stipulation. Instead, the Commission modified “the Stipulation
such that RPM-priced capacity allocation determined for each customer class is only
available for customers in the particular customer class, no RPM-priced capacity can be
allocated to a customer in another customer class.”™ Because the Commission’s
modification does not contain any reference to the January 2012 reallocation, OP's
assertion that the January 23, 2012 Entry expanded access to RPM-priced capacity
beyond the modification in the Opinion and Order is not correct.?*
6. The Commission Legally and Reasonably Ordered OP to Bring
the Revised DIP into Compliance with the December 14, 2011
Opinion and Order
OP concludes its first assignment of error with a legal argument that the
Commission improperly expanded the modifications to the Stipulation outside the
rehearing process. OP’s conclusion, however, is not supported by the facts or the law.
Initially, there is no factual support for OP's argument that the Commission
expanded the modifications. As demonstrated above, the Commission tock no action in
the January 23, 2012 Entry that was inconsistent with either the Opinion and Order or
the applicable law. Government aggregation programs were to be accommodated
outside the shopping caps.® All communities with approved governmental aggregation

programs would be permitted access to RPM-priced capacity.”” Mercantile customers

were not excluded from access to RPM-priced capacity secured through governmental

*d.
% January 23, 2012 Entry at 3-4.
% Opinion and Order at 54 (Dec. 14, 2011).

1d.
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aggregation programs.®® The residential allocation of RPM-priced capacity was
protected.®® The Commission would monitor the EDU as required by Ohio law.'®
Thus, the factual claims that OP rests its first assignment of error are incorrect.

OP's legal argument to support the first assignment of error is no better than its
factual claims. While OP extensively discusses the Supreme Court's decision in
Discount Cellutar, Inc. v. Public Utilities Commission of Ohio'®! for the proposition that
the Commission must follow the rehearing process to medify its Opinion and Order, the
decision does not stand for that proposition. Discount Cellular, the appeillant, claimed
that the Commission added in the entry on rehearing a ground for dismissal of Discount
Cellular's complaint that had not been the basis for the original dismissal order.'®™ The
Court rejected the alleged error because the appellant had failed to properly assign
ervor for the inclusion of the additional reason.'® In a statement not necessary for the
outcome of the decision (dictum), the Court stated that the Commission acted outside
its authority on rehearing when it cited in its rehearing order an additional reason for
denying the appellant’'s complaint.'% Relying on the dicfum in the Discount Cellular
case, OP argues that the Commission cannot change its rationale for decision “without

a pending rehearing request and after granting rehearing.”

% Section 4928.20(A), Revised Code.
% Opinion and QOrder at 55 (Dec. 14, 2011).

"% gection 4905.05 & 4905.06, Revised Code (Commission has supervisory jurisdiction over public

utilities); Section 4928.01(A)B), (7). & (11). Revised Code (electric distribution utility defined as a public
utility under Section 4905.03, Revised Code}.

1°1 112 Ohio St. 3d 360 (2007).

"2 1d. at 1 61.

1% Ja. at 1 66.

"% jd. at § 65.
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The dictum from Discount Cellular, however, does not provide support for the first
assignment of error. First, it is not a holding of the case; thus it is not legal authority on
which the Commission should act. Second, the Commission has not committed any of
the transgressions that OP alleges violate the dictum of Discount Cellular. As noted
above, the Commission found that OP had failed to file a revised DIP in compliance with
the Commission's Opinion and Order and directed OP to take corrective action. The
Commission did not take any action to change or alter what it had previously ordered.
Thus, nothing in Discount Cellular requires the Commission to grant rehearing.

Moreover, granting rehearing on the first assignment of error would be
inconsistent with the current status of the revised DIP. As noted previously, the
Commission stayed its January 23, 2012 Entry until it rules on the January 13, 2012
Applications for Rehearing. As a result of the stay, OP is currently under no duty to do
anything to bring its December 29, 2011 filing into compliance with the Opinion and
Order.'® While the unfortunate result of the Commission’s stay is that the development
of governmental aggregation programs will be delayed until the Commission acts on the
Appilications for Rehearing, the stay also demonstrates that the Commission has not
revised the Opinion and Order outside the rehearing process. Because OFP is claiming
error based on the assertion that the Commission unlawfully revised the Opinion and
Order outside the rehearing process, the Commission's stay renders the first
assignment of error meaningless.

B. The Commission Lawfully Directed OP to Comply with
Modifications Supported by the Record

108

Entry at 34 (Feb. 3, 2012).
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In OP's second assignment of error, OP argues that the Commission did not
have a basis in the record to support its decision to require OP to comply with the
Opinion and Order and, thus, violated Section 4903.09, Revised Code.'® Once again,
OP premises its argument on the incorrect assumption that the January 23, 2012 Entry

97 Working from that

expanded OP’s obligation to provide RPM-priced capacity.
assumption, OP asserts that the Commission’s modifications were limited to assisting
residential customers'® and concludes that the January 23, 2012 Entry is unlawful and
unreasonable because the Commission went beyond OP’s narrow interpretation of the

109 Ag discussed above, however, the Commission

Commission’s Opinion and Order.
did not limit its decision to only residential customer participation. While the
Commission expressed special concern for the impact of the Stipulation on residential
customer’s ability to shop, the Commission concluded that state policy required it to
order modifications to encourage choice for all customers in all customer classes.''
Because OP’s assumption is faulty, the rest of the argument is not correct.

Moreover, OP misreads the one case it relies upon to support its assignment of
error, Ohio Consumers’ Counsel v. Public Utilities Commission of Ohio.""' In that case,

the Court reversed a Commission decision modifying a stipulation. The Court found

that the Commission during rehearing had “made several modifications ... without any

% OP App. for Rehearing at 23-27.
" 1d. at 23.

% 1o, at 26.

' 4. at 26-27.

"'° Opinion and Order at 54-55.

" 111 Ohio St. 3d 300 (2008).
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reference to the record evidence and without thoroughly explaining its reasons.”''? In

contrast, the Commission here detailed in the Opinion and Order the evidence it was
relying upon, the state energy policy it was attempting to effect, and the reasons it was
using governmental aggregation programs and revising the shopping caps back to the
September 7, 2011 levels to effect state policy.””® While IEU-Ohio continues to
disagree with the Commission’s decision to impose any shopping limits because they
violate state law and policy, there is no basis to conclude that the Commission failed to
comply with Section 4903.09, Revised Code, in justifying the modifications that allowed
some customers to retain their right to shop for alternatives to the SSO.
C. OP’s Fourth Assignment of Error Rests on Faulty Factual
Claims and Provides No Legal Basis for Additional Customer
Charges
In its fourth assignment of error, OP argues that the expansion of the availability
of RPM-priced capacity is unlawful because it imposes costs on OP and will result in a

* The first part of the claim’

below-cost subsidy supporting a competitive offering."’
essentially is a reiteration of OP’s complaint that it will lose customers and be hurt
financially. As noted previously, the record was more than sufficient to demonstrate the
need to revise the shopping caps to accommodate governmental aggregation programs
outside the shopping caps. Similarly, there is no basis to find that OP will be unlawfully
or unreasonably required to subsidize uneconomic competitive entry, as discussed

above. This assignment of error, therefore, should be rejected because OP has offered

no basis in its Application for Rehearing for the Commission to grant rehearing.

"2 1d. at 4 35.
s Opinion and Order at 54-55 (Dec. 14, 2011).
Y4 OP App. for Rehearing at 30-32.
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fn this assignment of error, however, OP also attempts to claim that the
Commission’s January 23, 2012 Entry requires some sort of new revenue recovery
mechanism. According to OP, the Commission should approve a new retail charge, an
upward adjustment in the generation rates, or a deferral based on Section
4928.143(B)2)(d) or (e), Revised Code, because the RPM-priced capacity obligation
“falls well short of being compensatory based on actual cost.”''®

Of course, OP’s working assumption is that there is some “shortfall.” As noted
previously, the workpapers supporting the alleged “shortfall’ provided by OP are
unexplained. Thus, OP has failed to indicate on what basis it believes the
Commission’s January 23, 2012 Entry would result in a “shortfall.”

Moreover, the Commission has no authority to approve recovery of this alleged
*shortfall” through the ESP based on either of the cited provisions. Section
4928.143(B)(2)(d), Revised Code, requires a demonstration that the charge would have
the effect of stabilizing or providing certainty regarding retail electric service.” Yet, OP
does not suggest in any way that a new charge would satisfy this statutory requirement.
Thus, the Commission has no basis to grant rehearing to set a charge based on this
section.

Reliance on Section 4928.143(B)(2){(e), Revised Code, likewise is misplaced.
That section authorizes automatic increases or decreases in a component of the SSO
price. As the Commission is aware, however, the state compensation mechanism

addresses the wholesale rate for capacity,''® while the ESP sets the retail $SSO.'"7

"5 OP App. for Rehearing at 31-32.

18 T Vol. Xil at 2184-85 {cross-examination of Philip Nelson).

"7 Sections 4928.141 & 4928.143, Revised Code.
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Reflecting this distinction, the proceedings to set the state compensation mechanism
were separate from the application to approve a new ESP. The Stipulation maintained
that distinction.'® As a result, if this proposed charge is designed to make up the
alleged “shortfall” that results from not charging CRES providers the arbitrary $255/MW-
day capacity rate as OP states, then the charge does not adjust a component of the
S50 price. Authorization for such a retail charge under the ESP, therefore, would be
illegal."*

Even if one of these statutory provisions pemitied a new charge or deferral to
address the alleged “shortfall,” which they do not, OP cannot demonstrate that the
Commission could increase rates. Under Section 4928.143(C)(1), Revised Code, the
ESP must be more favorable in the aggregate than the alternative Market Rate Offer
("MRQO") provided by Section 4928.142, Revised Code. Yet, OP's ESP currently is

120 5r less favorable

more favorable by $42 million based on the Commission’s estimate
by more than $300 million when the total ESP term is included in the ESP versus MRO
test'' Regardless of the Commission’s starting point, adding $437 million'?? of

undefined “shortfalls” on top of current rates would guarantee that the ESP fails the

requirements of Section 4928.143(C)(1), Revised Code.

118

Compare Stipulation, Para. IV.1 with id., Para. IV.2.

19 The Supreme Court has held that the items that the Commission may include in an SSO are strictly
limited by Section 4928.143, Revised Code. In re Columbus S. Power Co., 128 Ohio St. 3d 512 (2011).

'*® Opinion and Order at 32. |IEU-Ohio has asked the Commission to reverse that finding in its Application

for Rehearing, as noted below.
'#1 IEU-Ohio App. for Rehearing at 14-15 (Jan. 13, 2012).
122 OP App. for Rehearing at 3. As noted previously, there is no basis for the Commission to accept OP’s

estimate of its alleged shortfall because OF fails to provide any explanation of the basis on which its
estimate or the attached workpapers reach these results.
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Thus, the Commission should deny the fourth assignment of error. As previously
noted, OP does not provide a legal or factual basis for its assertion that the
Commission’s modification of the shopping caps to accommodate governmental
aggregation is unlawful or results in improper subsidies. Moreover, the suggestion that
OP has some claim to increased rates or a deferral to recover “shortfalls” through the
ESP is not demonstrated.

D. The Commission Correctly Directed OP to File a Revised DIP
as Required by Ohio Law

In its fifth assignment of error, OP incorrectly argues that the Commission
departed from its own precedent without explanation when it ordered OP to file a
revised DIP."® In support of its assignment of error, OP provides an extended
discussion, not supported by any citation to the record in this case,'* to the FirstEnergy

> How this

rate stabilization plan (‘RSP") and electric transition plan (“ETP") cases.'”
discussion addresses the Commission's modifications to the shopping caps is never

made clear;, OP merely concludes that the January 23, 2012 Entry's “apparent

123

OP App. for Rehearing at 32-35.
' Each of these cases was resolved by a Stipulation which contained a provision that it and the
Commission’s decision could not be cited as precedent. In the Malter of the Application of FirstEnergy
Corp. on Behalf of Ohio Edison Company, The Cleveland Electric fluminating Company and The Toledo
Edison Company for Approval of their Transition Plans and for Authorization to Collect Transition
Revenues, 99-1212-EL-ETP, Stipulation and Recommendation at 17-18 {(April 17, 2000); in the Mafter of
the Application of Dhio Edison Company, The Cleveland Electric luminating Company and The Toledo
Edison Company for Authority to continue and Modify cerfain Regulatory Accounting Practices and
Procedures, for Tariff Appravals and lo Establish Rates and Other Charges Following the Market
Development Period, Case No. 03-2144-E|-ATA, Stipulation and Recommendation at 7-8 (Feb. 11,
2004). While OP disclaims that it is relying on the stipulations as precedent, it then argues in the same
sentence that the Commission's approval of the stipulation in the ETP case “demonstrates that the result
was not unlawful" OP App. for Rehearing at 34. This misuse of stipulations has become part of a
pattern with OP. See In the Matter of the Application of Ohio Power Company for Approval of an
Amendment fo its Corporate Separation Plan, Case No. 11-5333-EL-UNC, Finding and Order at 15-16
(Jan. 23, 2012).

125 OP App. for Rehearing at 33-35.
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refuctance to uphold the RPM set-aside limits represents an unjustified departure from
precedent.”'?®

Because the fifth assignment of error fails to present any identifiable basis for the
Commission to grant rehearing, it should be denied. As provided by Section 4903.10,
Revised Code, "[an] application [for rehearing]... shall set forth specifically the ground or
grounds on which the applicant considers the order to be unreasonable or unlawful.” In
the fifth assignment of error, however, OP states that the Commission has not followed
its own precedents regarding capacity pricing, but has not indicated how the
Commission has failed to do so. Instead of detailing the nature of the error, OP offers
its version of the holdings and testimony in two FirstEnergy cases decided before the
adoption of Amended Substitute Senate Bill 221 and then concludes that the

"2 Because OP only offers an

Commission did not follow these “precedents.
unexplained conclusion to support its assignment of error, it has failed to comply with
the statutory requirement to set forth specifically the ground or grounds on which the
fifth assignment of error is based, and the Commission should deny this assignment of
error as a result.'?®

Moreover, it is clear that OP’s December 29, 2011 filing which failed to properly

implement the Opinion and Order compelled the Commission to direct OP to revise and

refile the revised DIP. When the Commission issued the Opinion and Order, OP was

¥ 14, at 35.
%7 1d. at 33-35.

'*8 Consumers’ Counsel v. Public Util. Comm’n of Ohio, 70 Ohio St. 3d 244, 248 (1994).
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obligated to comply with Commission orders.'®® As part of that compliance, OP was
required to revise and refile its terms and conditions of service including the revised
DIP."*® OP, however, used its filing as an opportunity to try to limit the scope of the
Commission’s modifications to the shopping caps. When the Commission determined
that OP’s December 29, 2011 filing did not comply with the Opinion and Order, the
Commission properly responded in the January 23, 2012 Entry directing OP to revise
and refile the DIP. Nothing in the Commission’s actions can be construed as anything
more than its attempt to hold OP to its obligations to comply with the Commission’s
Opinion and Order. No violation of some unarticulated precedent occurred.
lll. CONCLUSION

For the reasons stated above, OP’s February 10, 2012 Application for Rehearing
should be denied. OP has not provided any legal or factual basis for the Commission to
extend shopping caps to governmental aggregation programs, to exclude mercantile
customers from accessing RPM-priced capacity through those programs, or for
increasing SSO rates. Indeed, Commission action supporting any of these actions
would harm customers that are already voicing serious concerns about the effects of the
Commission’s approval of the Stipulation.

Respectfully submitted,

—%’D - o
Samfiel C. Randazzo

Frank P. Darr
Joseph Oliker

% Section 4903.15, Revised Code (“Unless a different time is specified therein or by law, every order
made by the public utilities commission [is] effective immediately upon entry thereof upon the journal of
the public utilities commission.™),

'3 gection 4905.30, Revised Code.
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