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NOTICE OF APPEAL 

Appellant, the Office of the Ohio Consumers' Counsel ("OCC"), consistent with R.C. 

4903.11 and 4903.13, and S.CtPrac.R. 2.3(B), hereby gives notice to this Court and to the Public 

Utilities Commission of Ohio ("Appellee" or "PUCO") of this appeal from PUCO decisions 

issued in response to this Court's remand in In re Application of Columbus S. Power Co. ̂  The 

decision being appealed is the PUCO's Order on Remand entered in its Journal on October 3, 

2011, and its Entry on Rehearing entered in its Journal on December 14,2011. At issue in this 

appeal are $368 million in unjustified provider of last resort ("POLR") charges collected under 

PUCO-approved electric security plans^ from more than 1.4 million customers from April 2009 

through May 2011. 

Appellant is the statutory representative, as established under R.C. Chapter 4911, of the 

residential customers of Columbus Southern Power Company and Ohio Power Company ("AEP" 

or "Companies"). OCC was a party of record in the above-referenced PUCO case. 

On November 2,2011, OCC filed, with the Ohio Partners for Affordable Energy 

("OPAE"), a timely Application for Rehearing from the October 3,2011 Order on Remand, in 

accordance with R.C. 4903.10. The PUCO issued an Entry on Rehearing dated November 22, 

2011, to further consider the matters specified in numerous parties' applications, including OCC 

and OPAE's Application for Rehearing. OCC and OPAE's Application for Rehearing was 

denied by a second Entry on Rehearing entered in the PUCO's Journal on December 14,2011. 

Appellant files this Notice of Appeal complaining of errors in the PUCO's Order on 

Remand and Entry on Rehearing. OCC alleges that the Commission's Remand Order and Entry 

^ In re Application of Columbus S. Power Co., 128 Ohio St.3d 512,201 l-Ohio-958,945 N.E.2d 
501. 

^ See In re Columbus S. Power Co. and Ohio Power Co., Pub. Util. Comm. Nos. 08-917-EL-
SSO, 08-918-EL-SSO, 2009 Ohio PUC LEXIS 210 (Mar. 18,2009). 



on Rehearing are unlawful and unreasonable for failing to remedy the collection of unjustified 

POLR revenues from customers during April 2009 through May 2011. In particular, the PUCO 

unlawfully and unreasonably erred in the following respects, all of which were raised in OCC 

and OPAE's Application for Rehearing: 

1. The Commission erred when it failed to credit (i.e., reduce) the electric security 
plan residual phase-in deferrals by the amount of the unjustified POLR charges 
collected from customers during April 2009 through May 2011. 

A. The phase-in deferrals violated R.C. 4928.143 because they were 
residually created by electric security plan rates that included POLR 
charges that AEP did not justify under R.C. 4928.143(B)(2). 

B. The electric security plan that produced the phase-in deferrals was not 
"just and reasonable" and contained deferrals that were unrelated to 
"incurred costs" of the electric security plan, all in violation of R.C. 
4928.144. 

C The Commission unlawfully and unreasonably determined that it was 
precluded from crediting (i.e., reducing) the electric security plan residual 
phase-in deferrals by the amount of unjustified POLR charges because 
doing so would amount to retroactive ratemaking. 

2. The Commission erred when it failed to credit (i.e., reduce) the phase-in deferrals 
so as to compensate customers for the time value of their money related to the 
unjustified POLR charges collected from them by AEP from April 2009 through 
May, 2011. 

WHEREFORE, OCC respectfully submits that the PUCO's Order on Remand and the 

Entry on Rehearing that affirmed the Order on Remand are unreasonable and unlawful, and 

should be reversed or modified with instructions to the PUCO to correct the errors complained of 

herein. 



Respectfully submitted, 

BRUCE J. WESTON 
INTERIM CONSUMERS' COUNSEL 
(Reg. No. 0016973) 
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BEFORE 

THE PUBLIC UTIUTIES COMMISSION OF OHIO 

In the Matter of the Application of Columbus 
Southern Power Company for Approval of 
an Electric Security Plan; an Amendment to 
its Corporate Separation Han; and the Sale or 
Transfer of Certain Generating Assets. 

In the Matter of the Application of Ohio 
Power Company for Approval of its Electric 
Security Plan; and an Amendment to its 
Corporate Separation PlaiL 

Case No. 08-917-EL-SSO 

Case No. 08-918-EL-SSO 

ORDER ON REMAND 

The Commission, coming now to corisider the evidence presented in these 
proceedings, pursuant to the Supreme Court of Ohio's remand in In re AppUcation of 
Columbus S. Power Co. (2011), 128 Ohio St.3d 512, the transcripts of the hearing, and briefe 
of the parties, hereby issues its order on remand. 

APPEARANCES: 

The following parties made appearances in the remand phase of these proceedings: 

Steven T. Nourse and Matthew J. Satterwhite, American Electric Power 
Corporation, One Riverside Haza, 29th Floor, Columbus, Ohio 43215, and Porter, Wright, 
Morris & Arthur, by Daniel R. Conway, 41 South High Street, Colimibus, Ohio 43215, cm 
behalf of Colvunbus Southern Power Company and Ohio Power Company. 

NCke DeWine, Ohio Attorney General, by John H. Jones, Assistant Section Chief, 
and Wraner L Margard, Assistant Attorney General, 180 East Broad Street, Columbus, 
Ohio 43215, on behalf of the Staff of the Public Utilities Commission of Ohio. 

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Maureen R. Grady and 
Jeffrey L. Small, Assistant Consiuners' Counsel, 10 West Broad Street, Suite 1800, 
Columbus, Ohio 43215, on behalf of the residential utility consumers of Columbus 
Southern Company and Ohio Power Company. 

Boehm, Kurtz & Lowry, by David F. Boehm, Michael L. Kurtz, and Jody M. Kyler, 
36 East Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of the Ohio Energy 
Group. 
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Chester, Willcox & Saxbe LLP, by John W. Bentine, Mark S. Yurick, and Zachary D. 
Kravitz, 65 East State Street, Suite 1000, Columbus, Ohio 43215, on behalf of The Kroger 
Company. 

McNees, Wallace & Nurick LLC, by Samuel C Randazzo, Frank P, Darr, and 
Joseph E. Oliker, 21 East State Street, 17th Floor, Columbus, Ohio 43215, on behalf of 
Industrial Energy Users-Ohio. 

David C. Rmebolt and Colleen L. Mooney, 231 West Lima Street, Findlay, Ohio 
45839, on behalf of Ohio Partnere for Affordable Energy. 

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff, Stephen M. Howard, 
and lija Kaleps-Clark, 52 East Gay Street, P.O. Box 1008, Coltunbus, Ohio 43216, and 
Cynthia Fonner Brady, Constellation Energy Resources, LLC, 550 West Washington 
Boulevard, Siute 300, Chicago, Illinois 60661, on behalf of Constellation Newfiiergy, Inc., 
and Constellation Energy Commodities Group, Inc. 

Bricker & Eckler LLP, by Thomas J. O'Brien, 100 South Third Street, Columbus, 
Ohio 43215, and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215, 
on behalf of the Ohio Hospital Association. 

Bricker & Eckler LLP, by Matthew W. Wamock, 100 South Third Street, Columbus, 
Ohio 43215, on behalf of the Ohio Manufacturers' Association. 

Sonnenschein, Nath & Rosenthal LLP, by Emma F. Hand, Clinton A. Vince, and 
Presley R Reed, 1301 K Street NW, Suite 600, East Tower, Washington, DC 20005, on 
behalf of Ormet Primary Alimtinum Corporation. 

OPINION: 

I. HISTORY OF THE PROCEEDINGS 

On Jtily 31, 2008, Coltunbus Southern Power Company (CSI^ and Ohio Power 
Company (OP) (jointiy, AEP-Ohio or the Companies) filed an application for a standard 
service offer (9SO) pursuant to Section 4928.141, Revised Code. The application was for an 
electric security plan (ESP) in accordance with Section 4928.143, Revised Code. 

By entries issued August 5,2008, and September 5,2008, the procedural schedule in 
these matters was established. A technical conference was held regarding AEP-Ohio's 
application on August 19, 2008, and a prehearing conference occurred on November 10, 
2008. The evidentiary hearing commenced on November 17, 2008, and concluded on 
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December 10, 2008. The Commission also held five local pubUc hearings throughout the 
Companies' service area. 

At the evidentiary hearing, AEP-Ohio offered the testimony of 11 witnesses in 
support of ttte Companies' application, 22 witnesses testified on behalf of various 
intervenors, and 10 witnesses testified on behalf of Staff. At the local public hearings, 124 
witnesses testified. Briefs were filed on December 30,2008, and reply briefe were filed on 
January 14,2009. 

On March 18, 2009, the Conunission issued its opinion and order regarding AEP-
Ohio's application (ESP Order). By entries on rehearing issued Jtdy 23, 2009 (First ESP 
EOR) and November 4, 2009, the Commission affirmed and clarified certain issues raised 
in the ESP Order. As ultimately modified and adopted by the Commission, AEP-Ohio's 
ESP directed, among otfier things, that AEP-Ohio be permitted to recover die incremental 
capital carrying costs that wovdd be incurred after January 1,2009, on past envirorunental 
investments (2001-2008) and approved a provider of last resort (POLR) charge for the ESP 
period.1 

The Commission's decision was appealed to the Supreme Court of Ohio. On April 
19, 2011, the Court a^irmed the ESP Order in niunerous respects, but remanded the 
proceedings to the Connmission with regard to two portions of the Commission's decision. 
The Comrt determined that Section 4928.143(B)(2), Revised Code, does not authorize the 
Commission to aDow recovery of items not entunerated in the sectiort. The Coiurt 
remanded the cases to the Commission for further proceedings in which the Commission 
may determine whether any of the listed categories set fortti in Section 4928.143(B)(2), 
Revised Code, authorize recovery of environmental investment canying charges.^ 
Regarding the POLR charge, the Court concluded that the Commission's decision that the 
POLR charge is cost-based was against the manifest weight of the evidence, an abuse of 
the Commission's discretion, and reversible error. The Court noted two methods by 
which the Commission may consider the POLR charge on remand, specifically, as either a 
non-cost-based POLR charge or by way of evidence of AEP-Ohio's actual POLR costs.^ 

By entry issued May 4, 2011, the Conunission directed AEP-Ohio to file proposed 
tariffs removing tiie POLR and environmental carrying charges from its rates by May 11, 
2011. The entry also directed AEP-Ohio, if it intended to seek recovery of the POLR or 
environmental carrying charges, pursuant to the Court's remand, to make the appropriate 
filing with the Commission. On May 11,2011, the Companies filed proposed tariffs, under 
protest, and corrections on May 13, 2011. AEP-Ohio also filed motions requesting that the 

1 AEP-Ohio ESP Order at 24-28,38-40; First ESP EOR at 10-13,24-27. 

2 In re Application of Columbus S. Pcnver Co. (2011), 128 Ohio SL3d 512,520. 
3 In re Application of Columbus S. Power Co. (2011), 128 Ohio St.3d 512,519. 
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Commission either establish a procedural schedule for the remand proceedings and reject 
or hold in abeyance the proposed tariffe eliminating the POLR and envuronmental carrying 
charges, or collect the existing tariff rates subject to refund pending the Commission's 
decision on remand. By responses filed May 16, 2011, the Ohio Energy Group (OEG), 
Ohio Manufacturers' Association (OMA), and Ohio Hospital Association (OHA) endorsed 
the collection of ttie existing rates, subject to reftmd. In various filmgs, other parties, 
namely, the Office of the Ohio Consvuners' Counsel (OCC), Ohio Partners for Affordable 
Energy (OPAE), and Indtistrial Energy Users-Ohio (EEU-Ohio) opposed AEP-Ohio's 
motions. 

On May 20, 2011, AEP-Ohio filed what it referred to as an initial merit filing on 
remand. In the filing, the Compaiues state that there is sufficient evidence in the record 
for the Commission to find that the environmental carrying costs are recoverable imder 
one of the provisions in Section 4928.143(B)(2)(a) through (h), Revised Code, without 
fxirther proceedings. While AEP-Ohio argued for the Commission to determine the levd 
of POLR charges due the Companies based on the existing record and made various 
arguments in support thereof, AEP-Ohio also recognized that the Commission may 
schedule hearings and admit additional evidence regarding the Companies' POLR 
obligation. 

By entry issued May 25, 2011, the Commission directed AEP-Ohio to file revised 
tariffe by May 27, 2011, making the POLR and environmental carrying charges subject to 
refund, as of the first billing cycle of Jtme 2011, tmtil the Connmission specifically orders 
otherwise on remand. The Commission specified that, if it ultimately determines in the 
remand proceedings that any POLR or environmental carrying charges are to be refunded 
to customers, interest may be imposed on the amoimts collected. The Commission 
concluded that making the current tariff rates subject to refund, pending the outcome of 
the remand proceedings, is the most reasoitable meai\s to facilitate a just process ica 
customers and the Companies, and to avoid rate volatility for some customers. In the 
May 25, 2011, entry, the Commission also estabUshed a procedural schedule to afford 
AEP-Ohio and the intervenors an opportimity to present testimony and to offer additional 
evidence in regard to the POLR and environmental carrying charges remanded to tfie 
Commission. The parties were specifically directed to address Ae amount of POLR 
charges at issue and the rate of interest charges applicable, if any. On May 27,2011, AEP-
Ohio filed revised tariffs in accordance with the May 25,2011, entry. 

Following issuance of the May 25, 2011, entry, First&iergy Solutions Corp. (FES), 
Appalachian Peace and Justice Network (APJN), and Exelon Generation Company, LLC 
(Exelon) filed motions to intervene in these proceedings. By entry issued Jtme 16,2011, the 
attorney examiner denied the motions, finding that they were filed nearly three years past 
the established intervention deadline and that the movants had not demonstrated 
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extraordinary circumstances justifying late intervoition. On June 29, 2011, the 
Coimnission 2iffirmed the attorney examiner's ruling and denied the interlocutory appeals 
of FES, APJN, and Exelon. 

Pursuant to the procedural schedule established in the May 25, 2011, entry, as 
modified by entries of June 23, 2011, and June 30, 2011, a prehearing conference was held 
on July 8,2011. The hearing commenced on July 15,2011, and continued on Jtily 19,2011, 
tiurough Jtdy 21,2011. The hearing concluded with rebuttal testimony on July 28,2011. 

At the hearing, AEP-Ohio presented the testimony of Dr. Anil Makhija (Cos. 
Remand Ex. 1), Dr. Chantale LaCasse (Cos. Remand Ex. 3), and Laura J. Thonms (Cos. 
Remand Ex, 4), regarding the Companies' POLR obligation, and the testimony of Philip J. 
Nelson (Cos. Remand Ex. 2), regarding the environmental investment carrying charges 
incurred during tfie ESP for investments made from 2001-2008.̂  The Companies also 
offered tfie rebuttal testimony of Dr. Chantale LaCasse (Cos. Rennand Ex. 5), Thonnas E. 
Mitchell (Cos. Remand Ex. 7), and Laura J. Thomas (Cos. Remand Ex. 8). 

Six witnesses testified for various intervenors: on behalf oi OCC, Mack A. 
Thompson (OCC Remand Ex. 1) and Dr. Daniel J. Duann (OCC Remand Ex. 2); on behalf 
of lEU-Ohio, Dr. Jonathan A. Lesser (lEU-Ohio Remand Ex. 1), Kevin M. Murray (lEU-
Ohio Remand Ex. 2), and Joseph G. Bowser (lEU-Ohio Remand Ex. 3); and on behalf of 
Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. 
(jointly. Constellation), David I. Fein (Constellation Remand Ex. 1). Staff presented the 
testimony of Timothy W. Benedict (Staff Remand Ex. 1). 

At the conclusion of the hearing on July 28,2011, lEU-Ohio, joined hy OCC, moved 
to dismiss these cases, asserting that AEP-OWo failed to sustain its burden of proof. The 
attorney examiner deferred ruling on the motion to dismiss. 

Initial briefs were filed on August 5, 2011, by AEP-Ohio, Staff, lEU-Ohio, and 
Constellation. Joint briefs were filed by OCC and OPAE, as well as OMA and OHA. 
Additionally, FES filed a motion for leave to file an amicus curiae brief attached to its 
motion. On August 10, 2011, AEP-Ohio filed a memorandum contra FES' motioru FES 
filed a reply on August 15,2011. 

On August 10, 2011, OCC and OPAE filed a motion to strike a portion of AEP-
Ohio's initial brief. lEU-Ohio filed a similar motion on August 11,2011. AEP-Ohio filed a 
memorandtmi contra the motions to strike on August 16, 2011. OCC, OPAE, and lEU-
Ohio filed a joint reply on August 18,2011. 

References to exhibits or transcripts from the renuind proceedings will specifically be designated as such 
in this order. AH other references refer to evidence from the ori^nal record compiled in 2008. 
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Reply Iniefo were Bed on August 12, 2011, by AEP-Ohio, lEU-Ohio, and 
Constellation. Joint reply briefs were filed by OCC and OPAE, as well as OMA and OHA. 
On August 17,2011, OCC, OPAE, and lEU-Ohio filed a joint motion to strike portions of 
AEP-Ohio's reply brief. AEP-Ohio filed a memorandum contra the motion to strike on 
August 24,2011. OCC, OPAE, and lEU-Ohio filed a joint reply on August 29,2011. 

IL PROCEDURAL ISSUES 

A. lEU-Ohio's Motion to Dismiss 

As noted above, lEU-Ohio moved to dismiss these cases at the concltision of the 
hearing on July 28, 2011, and OCC joined the motion. With respect to AEP-Ohio's POLR 
charges, lEU-Ohio contends that the Companies asserted diuing the remand proceedings 
that their POLR costs are based on the value to customers of the option to switch to an 
alternative supplio-, which lEU-Ohio believes is the same argument that was previously 
rejected by the Supreme Court of Ohio. Regarding environntental carrying charges, lEU-
Ohio argues that the Companies have failed to identify any category within Section 
4928.143(B)(2), Revised Code, that supports their recovery of such costs. lEU-Ohio 
concludes that the Companies have failed to meet their burden of proof. (Remand Tr. V at 
894-895.) 

AEP-Ohio responds witit respect to the POLR charges that the Court's decision 
does not dictate a particular outcome in these cases or prevent the Commission from 
reaching the same result as in the original proceedings. The Companies argue tiiat the 
evidence should be considered by the Commission. On the subject of environmental 
carrying chaises, AEP-Ohio maintains that it has identified multiple bases in the statute 
that support recovery of its costs. (Remand Tr. V at 895-897.) 

The Commission finds that AEP-Ohio has presented sufficient evidence, as 
addressed in detail below, such that we may decide these matters on the record. 
Accordingly, lEU-Ohio's motion to dismiss should be denied. 

B. FES' Motion to File Amicus Curiae Brief 

On August 5,2011, FES filed a motion for leave to file an amicus curiae brief in these 
proceedings. FES notes that its brief addresses AEP-Ohio's POLR charges. According to 
FES, it has extensive experience on the sul^ect of POLR risk, given that it has assumed 
such risk in competitive auctions as a competitive retail electric service (CRES) provider. 
F]K believes that its experience may be beneficial to the Conunissiort FES notes that it 
was denied intervention in these proceedings and that, in other cases, the Commission has 
permitted amicus filings by entities denied intervention or even where intervention was 
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not sought FES asserts that its brief will not delay the proceedings or expand on the 
issues, as FES does not seek to introduce new evidence. FES points out that the 
Commission's decision will have a significant impact on CRES providers operating in 
AEP-Ohio's service territory and that the Commission should have as much information 
as possible in making its decision. 

In its memorandtun contra, AEP-Ohio responds that FES was properly denied 
intervention in these cases and that its participation at this point adds no value to the 
record. The Companies further note that FES has identified no legal basis authorizmg FES 
to file an amicus curiae brief, AEP-Ohio disputes FES' claim that it does not intend to seek 
new evidence, pointing out that FES attached a non-record exhibit to its brief. The 
Companies maintain that FES has no unique POLR experience to share with the 
Commission and that the perspective of CRES suppliers has already been provided by 
Constellation, which is a party to these proceedings. AEP-Ohio notes that tiie Commission 
has not solicited FES' amicus filing, as it has from otiier entities in prior cases, and that FES' 
true concerns are those of a competitor of the Companies and not an aide to the 
Commission. 

The Commission finds no basis imder tiie present drcimistances to justify 
permitting FES to file an amicus curiae brief. As discussed above, FES' late motion for 
intervention was denied. In the entry of June 29, 2011, we noted that FES was granted 
intCTvention in AEP-Ohio's pending K P case. Case No. 11-346-EL-SSO, et al, and that our 
decision was not intended to prevent FES firom presenting its arguments with respect to 
AEP-Ohio's POLR charges or from otherwise fully participating in those proceediirgs, 
regardless of the outcome of the present cases. Additionally, as AEP-Ohio notes, the 
perspective of CRES providers is already represented in these proceedings by 
Constellation, which has provided expert testimony, as well as filed initial and reply 
briefs. Finally, we find that FES' amicus curiae brief raises no issue that has not also been 
raised by Constellation or the other parties. For tiiese reasons, FES' motion for leave to file 
an amicus curiae brief should be denied. 

C. Motions to Stanke of OCC. OPAE. and lEU-Ohio 

1. Testimony 

a. Rebuttal Testimony of Dr. LaCasse 

Dtiring the remand hearing, OCC, joined by lEU-Ohio, OPAE, Constellation, and 
OHA, moved to strike a portion of the rebuttal testimony of Companies witness LaCasse. 
The motion to strike was denied by the attorney exammer. (Remand Tr. V at 637-643,653.) 
In theur initial brief, OCC and OPAE renew the motion to strike, request that the 
Commission find tivat the attorney examiner's ruling was erroneous, and ask that tiie 
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rebuttal testimony and related testimony on cross-examination be disregarded. Regarding 
the specific portion of the rebuttal testimony in question, which pertains to Monte Carlo 
model results offered in support of the Companies' option model results (Cos. Remand Ex. 
5 at 7-11), OCC and OPAE argue that proper rebuttal testimony does not include subjects 
that could have been presented during the party's direct case. OCC and OPAE note that 
AEP-Ohio indicated in its initial merit filing of May 20, 2011, tiiat it intended to support 
the reasonableness of its POLR charges based on additional modeling, which could 
include the results of a Monte Carlo model. OCC and OPAE assert that the late arrival of a 
study is insufficient justification iot its presentation in rebuttal testimony and that the late 
admission into the record of the Monte Carlo results was highly prejudicial. AEP-Ohio 
responds that Dr. LaCasse offered proper rebuttal testimony and that, because OCC failed 
to take an interlocutory appeal of the attorney examiner's ruling, it may not now be 
attacked on brief. 

Initially, the Conunission notes that OCC and OPAE may raise the propriety of the 
attorney examiner's ruling for the Commission's consideration pursuant to Rule 4901-1-
15(F), Ohio Administrative Code (O.A.C.). We find, however, that the attorney examiner 
properly denied the motion. The rebuttal testimony of Dr. LaCasse regarding the results 
of the Monte Carlo model was specifically provided in response to the direct testimony of 
lEU-Ohio witness Lesser, stating that "options must be valued using empirical models, 
such as [M]onte-[C|arlo models" if the strike price is correlated with tite price of the 
imderlying asset and that "one cannot use either the Black-Scholes or Black models to do 
so" (lEU-Ohio Remand Ex. 1 at 22; Cos. Remand Ex. 5 at 7). As Dr. LaCasse's rebuttal 
testimony was specifically offered in response to Dr. Lesser's testimony, it could not have 
been offered as part of the Companies' direct case, givoii that tiie Companies' direct 
testimony was filed before the interveners'. Further, OCC and OPAE have offered no 
support for their contention that the Monte Carlo results were presented in rebuttal 
testimony because they were late. Neither have OCC and OPAE demonstrated how the 
admission of the testimony into the record caused them prejudice. Both parties were 
afforded the opjxatunity to cross-examine Dr. LaCasse regarding the Monte Carlo results. 

b. Direct Testimony of Mr. Nelson 

OCC also moved during the remand hearing to strike a portion of the direct 
testimony of Companies witness Nelson. This motion was also denied by the attorney 
examiner. (Remand Tr. I at 69-70, 78.) OCC and OPAE, in their initial brief, ask tiiat the 
Commission reverse the ruling. In the relevant portion of the testimony, Mr. Nelson 
identified three statutory bases in support of the Companies' recovery of envirorunental 
carrying costs (Cos. Remand Ex. 2 at 4). OCC and OPAE move to strike this testimony on 
the groimds that Mr. Nelson is not qualified to offer a legal opinion. 
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The Commission finds that this motion to strike was also properly dertied. 
Mr. Nelson explained tiiat his testimony was offered based on the advice of counsel (Cos. 
Remand Ex. 2 at 4) and that he was not testif3ring as an expert in legal matters (Remand Tr. 
I at 78). Mr. Nelson's testimony was thus not offered as a legal opinion. 

2. Initial Brief 

On August 10, 2011, OCC and OPAE filed a motion to strike a portion of AEP-
Ohio's initial brief referring to the POLR charges of other electric distribution utilities 
(EDUs) in Ohio. lEU-Ohio filed a similar motion on August 11, 2011. OCC, OPAE, and 
EEU-Ohio argue that the POLR charges of the other EDUs were not introduced or admitted 
into evidence and that the Companies' attempt to rely on non-record information should 
be rejected. They further assert that the Commission must base its decision on the record 
before it, as required by Section 4903.09, Revised Code. OCC, OPAE, and lEU-Ohio add 
that they have concerns about tiie relevancy, comparability, and accuracy of the charges 
listed for the other EDUs, which they would have raised if the information had been 
introduced during the hearing. 

AEP-Ohio responds that the information that OCC, OPAE, and lEU-Ohio seek to 
strike was taken du-ectly from tariffs that have been approved by the Commission and that 
tfie Commission has the authority to recognize its own decisions and approved tariffs, 
which have the effect of a statute. The Companies argue that the Commission has 
previottely taken administrative notice of tariH provisions for comparison pmposes and 
may do so here, if necessary. They note that the Information was provided to assist the 
Commission in applying its prior decisions to the present cases. AEP-Ohio contends that 
the circumstances surroimding approval of the other EDUs' POLR charges are known by 
the Commission and may be weighed accordin^y. 

OCC, OPAE, and lEU-Ohio reply that it is inappropriate to take administrative 
notice of the information after the record is closed, as it denies tiiem the opportunity to 
explain and rebut the information through cross-examination, contrary to Ohio Supreme 
Court and Commission precedent They add that the Companies have offered no reason 
for having waited until the briefing stage to present the information. 

The Commission agrees with OCC, OPAE, and lEU-Ohio that they shotild have 
been afforded the opportimity to challenge the information in question during the hearing 
and that it would be improper to take administrative notice of the information at this stage 
in the proceedings. AEP-Ohio admits that the table in its brief was included in its initial 
merit filing of May 20, 2011, but offers no explanation as to why it was not presented 
during its direct case. Additionally, the Commission questions whether the information 
presented in the table may properly be used for the purpose of comparison. As the 
intervenors note, the rates and charges of the other EDUs shown in the table do not appear 
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to relate solely to their POLR obligation and, in any event were determined in tihe context 
of Commission-approved stipulations. Accordingly, the motions to strike should be 
granted, such that the first paragraph on page 30 of AEP-Ohio's initial brief, including the 
table, should be stricken. 

3. Reply Brief 

On August 17, 2011, OCC, OPAE, and lEU-Ohio filed a motion to strike two 
portions of AEP-Ohio's reply brief. The first portion is a sentence pertaining to the POLR 
charges of the other EDUs. The second portion pertains to statements made by OCC 
witness Medine regarding the Black-Scholes model in a Conunission-ordered audit report 
in tiie CompaiuM' fuel adjustment clause (FAC) proceedings. Case No. 10-268-EL-FAC, et 
al. With respect to both portions, OCC, OPAE, and lEU-Ohio argue that the Companies' 
attempts to rely on non-record ktformation should be rejected for the same reasons 
advanced in their motions to strike a portion of AEP-Ohio's initial brief, as discussed 
above. 

Likewise, AEP-Ohio raises the same arguments asserted in its response to the 
motions to strike a portion of its initial brief. Regarding the statements of OCC wimess 
Medine on the subject of the Black-Scholes model, tiie Companies argue that whether to 
take administrative notice is a case by case deterniination and that, under the 
circumstances, it is appropriate for the Conunission to do so in order to be able to compare 
Ms. Medine's testimony in these cases, as addressed by OCC and OPAE in their initial 
brief, with her statements in the audit report in tiie FAC proceedings. 

The Commission finds that the motion to strike should be granted for the same 
reasons addressed above. We find that it is improper to take administrative notice of the 
ii^ormation in question, which was not presented until the reply brief was filed and thus 
foreclosed the intervenors from challenging the infomuition. Therefore, the motion to 
strike should be granted, such that both portions of AEP-Ohio's reply brief, as identified 
by OCC, OPAE, and lEU-Ohio, should be sfaicken. 

ra. DISCUSSION 

A. Incremental Carrying Cost for 2001-2008 Enviromnental Investment 

1. Supreme Court's Directive 

In the ESP Order, the Commission authorized AEP-Ohio "to recover the 
incremental capital carrying costs that will be inoirred after January 1, 2009, on past 
environmental investments (2001-2008) that are not presentiy reflected in the Companies' 
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existing rates."^ The Commission interpreted Section 4928.143(B)(2), Revised Code, to 
permit AEP-Ohio to include, in the ESP, environmental investment carrjring costs mcurred 
during the ESP term. The Commission found that "[t]he carrying costs on the 
environmental investments fall within the ESP period and, therefore, may be included in 
the ESP pursuant to the broad language oi Section 4928.143(B)(2), Revised Code, 
permitting recovery for imenumerated expenses."* The Conunission authorized the 
Companies to collect a revenue requirement of $26 million for CSP and $84 million for OP. 
On appeal, the Supreme Court of Ohio determined that Section 4928.143(B)(2), Revised 
Code, does not authorize the Commission to allow recovery of items not enumerated in 
the section. The Cotut remanded the cases to the Commission for further proceedings in 
which the Commission may determine whether any of the listed categories set forth in 
Section 4928.143(B)(2), Revised Code, authorize recovery of environmental investment 
carrying charges.^ 

2. Applicable Law 

Section 4928.143(B)(1), Revised Code, provides that an ESP "shall include 
provisions relating to the supply and pricing of electric generation service." Additionally, 
Section 4928.143(B)(2), Revised Code, enumerates specific categories of items that an ESP 
may include. 

3. Arguments 

In their application, the Companies requested increases to their base, non-FAC 
generation rates for recovery of carrying costs for environmental investments made during 
2001-2008 tiiat were not currently reflected in their SSO rates, or an annual amount of $26 
million for CSP and $84 million for OP. The Commission approved the Companies' 
request 

AEP-Ohio asserts that the narrow legal issue remanded to the Commission may be 
readily addressed by substantiating its recovery of carrying costs on 2001-2008 
environmental investments by way of any one of multiple provisions within Section 
4928.143(B)(2), Revised Code. First, tiie Companies state that Section 4928.143(B)(2)(d), 
Revised Code, authorizes the Connmission to establish tertns relating to carrying costs, as 
would have the effect of stabilizing rates. In their brief, the Companies note that the effect 
of perpetuating the useful lives of existing generation assets through prudent 
environmental investments is to stabilize rates, particularly when compared to the cost of 
investing in new generation. As another statutory basis, AEP-Ohio points to Section 

5 ESP Order at 28. 
6 First ESP EOR at 12. 
7 In re Application of Columbus S. Power Co. (2011), 128 Ohw St.3d 512,520. 



08-917-EL-SSO -12-
08-918-EL-SSO 

4928.143(B)(2)(e), Revised Code, which authorizes automatic increases in any component 
of the SSO price. The Companies claim that, because compliance with environmental 
regulations is compulsory when operating a generating station, it is appropriate to allow 
automatic pass-through of prudentiy incurred carrying costs on environmental 
investments. Finally, AEP-Ohio identifies Section 4928.143(B)(2)(b), Revised Code, as 
another legal basis for its recovery of such costs, noting that the provision allows cost 
recovery for an environmental expenditure for an electric generating facility of an EDU, 
provided tiie cost is incurred or the expenditure occurs on or after January 1, W09. The 
Companies explain that although the environmental investments were made prior to that 
date, tile canying costs on those investments were incurred in 2009 and beyond. 

Staff agrees with AEP-Ohio that Section 4928.143(B)(2)(d), Revised Codes, allows 
for recovery of the Companies' environmental investment carrying costs, given that 
"carrying costs" are specifically enumerated in that provision. 

lEU-Ohio argues that AEP-Ohio has failed to demonstrate that the canying charges 
on 2001-2008 environmental investments are la-wful. Initially, lEU-Ohio notes that the 
Companies have not claimed that the revenues from tiieir other rates and charges are 
inadequate to compensate the Companies for their environmental investment carrying 
costs. lEU-Ohio further argues that AEP-Ohio failed to offer any evidence in support of its 
claim for recovery and instead merely referred to certain provisions in the statute, witiiout 
demonstrating that it satisfies the criteria of any of those provisions. With regard to those 
provisions, lEU-Ohio asserts tiiat Section 4928.143(B)(2)(b), Revised Code, pertains only to 
recovery of expenses related to construction work in progress occurring on or after 
January 1, 2009, and is not applicable to AEP-Ohio's canying CMts. Regarding Section 
4928.143(B)(2)(d), Revised Code, lEU-Ohio contends that Companies witness Nelson failed 
to demonstrate how the carrying charges stabilize or provide certainty regarding retail 
eledric service. Finally, witii respect to Section 4928.143(B)(2)(e), Revised Code, lEU-Ohio 
notes tiiat tiie carrying charges do not constitute an automatic increase or decrease. 

OCC and OPAE contend that the carrying costs were not inciurred on or after 
January 1, 2009, because tiiey pertain to envirorunental investments that occxurred from 
2001-2008, and that the carrying costs, therefore, may not be recovered pursuant to Section 
4928.143(B)(2)(b), Revised Code. Witii respect to Section 4928.143(B)(2)(d), Revised Code, 
OCC and OPAE argue that there is no evidence that carrying charges on older 
environmental investments benefit customers in terms of stability or certainty regarding 
retail electric service. Finally, OCC and OPAE assert that Section 4928.143(B)(2)(e), 
Revised Code, is inapplicable, as the carrying charges are a distinct component of tiie SSO, 
rather than an adjustment mechanism for a component 
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4. CoiKlusion 

The Supreme Court of Ohio directed that "[o]n remand, the [Cjommission may 
determine whether any of the listed categories of (B)(2) authorize recovery of 
environmental carrying charges."* AEP-Ohio submits that three of the categories listed in 
Section 4928.143(B)(2), Revised Code, including Section 4928.143(B)(2)(d), Revised Code, 
authorize recovery of its envirorunental investment carrying charges. 

Section 4928.143(B)(2)(d), Revised Code, provides that an ESP may include "[t]erms, 
conditions, or charges relating to. ..carrying costs, amortization periods, and accounting or 
deferrals, including recovery of such deferrals, as would have the effect of stabilizing or 
providing certainty regarding retail electric service." Section 4928.01(A)(27), Revised 
Code, defines "retail electric service" as "any service involved in supplying or arranging 
for the supply of electricity to ultimate consumers in this state, from the point of 
generation to the point of consumption" and specifically includes "generation service." 

The Commission agrees with AEP-Ohio and Staff that Section 4928,143(B)(2)(d), 
Revised Code, authorizes the Companies' recovery of incremental capital carrying costs 
that are incurred after January 1,2009, on past environmental investments (2001-2008) that 
were not previously reflected in the Companies' existing rates prior to the ESP Order. 
Section 4928.143(B)(2)(d), Revised Code, specifically authorizes recovery of carrying costs. 
There is no dispute among the parties on this point 

As an initial matter, lEU-Ohio asserts that the Companies have failed to show that 
their rates, excluding the environmental investment carrying charges, do not provide 
adequate compensation. lEU-Ohio, however, offers no support for its position that AEP-
Ohio is required to make such a showing or pass an earnings test as a condition of 
recovery of its incremental environmental investment carrying costs. 

OCC, OPAE, and lEU-Ohio argue that the Companies failed to demonstrate how 
their carrying costs stabilize or provide certainty regarding retail electric service. OCC 
and OPAE fiu-tiier add that the determination regarding the stabilizing effect must be 
made from the perspective of the customer and that the Companies have not shown that 
their customers benefit from the canying charges on past environmental investments. We 
disagree with the argtiments raised by OCC, OPAE, and lEU-Ohio. During the initial 
hearing. Companies witness Nelson testified; 

The capital carrying cost is the annual cost associated with the investment of 
a dollar of capital asset investment Capital expenditures are typically long 
lived assets that are recovered over the life of the asset. Investors require 

8 In re Application of Columbus S. Power Co. (2011), 128 Ohio St3d 512,520. 
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both a return on and of their capital expenditures..,.The carrying cost rate 
includes the cost of money (weigjited average cost of capital), a depreciation 
component, an income tax component, property and other taxes component 
and an administrative and general component 

(Cos. Ex. 7 at 15-16.) He further testified: 

These envirorunental investments are necessary to keep the Companies' low-
cost coal-fired generating imits running. The customers will benefit because 
the operating costs of these units remain well bdow the cost of sectiring tiie 
power on the market. The Companies are passing the lower-cost power 
through tiie FAC. 

(Cos. Ex. 7B at 6.) 

We find that the environmental investment carrying charges have the eî ect of 
providing certainty to both the Companies and their customers regarding retail electric 
service, specifically generation service. With respect to AEP-Ohio, inclusion of the 
canying charges in ttie ESP compensates the Companies for their investment in their 
gerteratir^ plant. Companies witness Nelson explained that tiie Compaiues' investore 
expect to earn a return on their capital investments and that the canying cost rate includes 
the cost of money, among other components. AEP-Ohio's recovery of the carrying costs 
works to ensure that the investors earn a return on their investment 

However, customers benefit as well. As Mr. Nelson pointed out, the carrying 
charges recover the ongoing costs of environmental investments that were necessary to 
continue operation of the Companies' generation luiits and extend the useful lives of those 
facilities. Customers benefit from the lower cost power that they receive as a result The 
alternative to the investments in the Companies' generation assets would be increased use 
of purchased power to serve the Companies' SSO load. The record reflects that this cost of 
the environmental investments was below the nnarket rate for purchased power at the time 
the Commission considered the ESP. Thus, we agree with Staff that "[t]he [Cjompanies' 
compliance with the current and future environmental requirements is in the public 
interest and they should continue investing in environmental equipment" (Staff Ex. 6 at 
5). As AEP-Ohio's environmental investment carrying charges have the effect of 
providing certainty regarding retail electric service. Section 4928.143(B)(2)(d), Revised 
Code, authorizes their inclusion in the ESP. 

With respect to the argument raised by OCC and OPAE that, because the carrying 
costs pertain to environmental investments that occurred from 2001-2008, the carrying 
costs may not be recovered pursuant to Section 4928.143(B)(2)(b), Revised Code, the 
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Commission notes tiiat Section 4928.143(B)(2)(b), Revised Code, applies only to 
nonbypassable surcharges. Since the carrying costs at issue are recovered through rates 
which are bypassable, the linutation to envirorunental expenditures incurred on or after 
January 1, 2009, contained in Section 4928.143(B)(2)(b), Revised Code, is inapplicable in 
this case. 

The Commission further notes that our decision in this case is consistent with the 
broad authority granted to the Conunission by Section 4928.143(B)(1), Revised Code, 
which authorizes ESPs to include "provisions relating to the supply and pricing of electric 
generation service." The carrying charges are a specific component of the Companies' 
standard service offer generation rates and are directiy related to environmental 
investments made at generating facilities which are used to serve standard service ofier 
customers. 

The Commission concludes that AEP-Ohio should be authorized to continue its 
recovery of incremental capital carrying cc»ts that are incurred after January 1, 2009, on 
past envirorunental investments (2001-2008) that were not previously reflected in the 
Companies' existing rates prior to the ESP Order. The Compaiues should file revised 
tariffs, consistent with this order on remand, reflecting that the environmental investment 
carrying charges are no longer sut^ect to refund. The effective date of the new tariffs 
should be the date of this order, or the date upon which four complete, printed copies of 
the final tariffs are filed with the Commission, whichever date is later. 

B. POLR Rider 

1. Supreme Court's Directive 

In the ESP Order, the Commission foxmd that "the Companies do have some risks 
associated with customers switching to CRES providers and returning to the electric 
utility's SSO rate at the conclusion of CRES contracts or during times of rising price."' The 
Commission concluded that "the Companies' proposed ESP should be modified such that 
the POLR rider will be based on the cost to the Companies to be the POLR and carry the 
risks associated therewith, including the migration risk." The Commission approved 
recovery of 90 percent of the estimated POLR costs presented by the Companies, or the 
approxunate portion representing the migration risk, and autiiorized the Companies to 
collect a revenue requirement of $97.4 million for CSP and $54.8 million for OP. The 
Commission also specified that "the POLR rider shall be avoidable for those customers 
who shop and agree to return at a market price and pay the market price of power 
incuned by the Companies to serve the returning customers." 

9 ESP Order at 40. 
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On appeal, the Supreme Court of Ohio concluded that the Commission's decision 
that the POLR charge is cost-based, which determination was based on the results of "a 
mathematical formula" known as the Black-Scholes model, was against the manifest 
weight of the evidence, an abuse of the Corrunission's discretion, and reversible error.̂ ^ 
Additionally, tiie Court stated: 

To be clear, we express no opinion on whether a formula-based POLR charge 
is per se unreasonable or unlawful, and the [CJommission may consider on 
remand whether a non-c«st-based POLR charge is reasonable and lawful. 
Alternatively, the [CJommission may consider whether it is appropriate to 
allow [AEP-Ohio] to present evidence of its actual POLR costs. However tiie 
[Cjommission chooses to proceed, it should explain its rationale, respond to 
contrary positions, and support its decision with appropriate evidence. 

2. Applicable Law 

An EDU's POLR obligation is derived from several statutory provisions in Chapter 
4928, Revised Code. Section 4928.141(A), Revised Code, provides, in part 

Beginning January 1, 2009, <m electric distribution utility shall provide 
consumers, on a comparable and nondiscriminatory basis within its certified 
territory, a standard service offer of all competitive retail electric services 
necessary to maintain essential electric service to consumers, including a firm 
supply of electric generation service. 

Additionally, Section 4928.14, Revised Code, provides, in part: 

The failure of a supplier to provide retail electric generation service to 
customers within the certified territory of an electric distribution utility shall 
result in the supplier's customers, after reasonable notice, defaulting to the 
utility's standard service offer under sections 4928.141, 4928.142, and 
4928.143 of the Revised Code until the customer chooses an alternative 
supplier. 

In its decision in these cases, the Supreme Court of Ohio described the EDU's POLR 
obligation as the "obligation to stand ready to accept returning customers."^^ 

10 In re Application of Columbus S, Pauxr Co. (2011), 128 Ohio St.3d 512,518-519. 
"̂ ^ In re Application of Columbus S. Power Co. (2011), 128 Ohio St3d 512,517. 
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3. Issues 

On appeal, the Supreme Court of Ohio found "no evidence suggesting that [AEP-
Ohio's] POLR charge is related to any costs it will incur."i2 Regarding the Black-Scholes 
model used by the Companies to determine their POLR costs, the Court stated that 
"[v]alue to customers (what the model shows) and cost to [AEP-Ohio] (the purported basis 
of the order) are simply not the same thing" and "we fail to see how the amount a 
customer wotdd be willing to pay for the right to shop necessarily establishes [AEP-
Ohio's] costs to bear the attendant risks." 

AEP-Ohio claims that the evidentiary record on remand fully supports the 
Companies' existing POLR charges and addresses the Court's concerns as to how the 
charges are cost-based. The Companies urge the Connmission to approve again their 
existing POLR charges. Numerous intervenors, including OCC, OPAE, lEU-Ohio, 
Constellation, OMA, and OHA, argue that the Companies have failed to sustain their 
burden of proof and shotild, therefore, refund to customers the POLR charges collected 
since the first billing cycle of Jtme 2011 and cease any further collection of such charges. 

a. Legal Basis for POLR Charge 

i. Arguments 

AEP-Ohio notes that all EDUs have a mandatory, continuing obligation to stand as 
the POLR in their respective service territories and that the Supreme Court of Ohio has 
recognized that EDUs are entitied to be compensated for discharging their POLR 
obligations.^ Additionally, the Companies state that ptursuant to Section 4928.143(B)(1), 
Revised Code, an ESP is required to include provisions related to the supply and pricing of 
electric generation service. They also note that, pursuant to Section 4928.143(B)(2)(d), 
Revised Code, an ESP may include charges relating to bypassability, standby service, and 
default service, as would have the effect of stabilizing or providing certainty regarding 
retail electric service. AEP-Ohio contends that recoverable costs may include lost revenues 
due to its POLR obligation, pointing out tiiat Section 4928.143(B)(2)(h), Revised Code, 
expressly authorizes recovery of lost revenues related to distribution infrastructure and 
modernization incentives. The Companies assert that this provision confirms that the 
components of an ESP may be based on lost revenues. 

The Companies furtiier state that, althou^ the record demonstrates that the POLR 
charges are cost-based, the charges would nevertheless be lawful even if they could not be 
justified on a cost basis, as they have the effect of providing stability and certainty 

12 In re Application of Columbus S. Power Co. (2011), 128 Ohio St3d 512,518. 
13 Constellation NewEnergtf, Inc. v. Pub. Util. Comm. (2004), 104 Ohio St3d 530. 
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regarding the price that customers will pay for retail electric service, consistent with 
Section 4928.143(B)(2)(d), Revised Code. Finally, AEP-Ohio argues that because POLR 
costs are recovered by the other EDUs or through the competitive bid prices of SSO 
suppliers, it would be unfair and unlawful to deny the Companies the same right to 
recover such costs. 

lEU-Ohio asserts that tiie Companies have not demonstrated any legal basis for 
their POLR charges. Noting that the POLR charges were proposed as a distribution rider, 
lEU-Ohio contends tiiat the charges do not qualify under Section 4928.143(B)(2)(h), 
Revised Code, which authorizes only certain types of distribution charges. lEU-Ohio 
further notes that the Companies have identified no legal authority that would justify tfie 
POLR charges as a generation rider. 

ii. Conclusion 

As an initial matter, the Commission clarifies that AEP-Ohio's POLR rider should 
properly be classified as a generation service rider. Although the POLR obligation is an 
exclusive obligation of the EDUs, it pertains to the provision of generation service.^* The 
Commission agrees with the Companies that Section 4928.143(B)(1), Revised Code, 
provides a statutory basis for their recovery of POLR costs, which relate to the pricing of 
electric generation service. Additionally, Section 4928.143(B)(2)(d), Revised Code, 
provides that an ESP may include "[tjerms, conditions, or charges relating to...standby, 
back-up, or supplemental power service, [and] default service., .as would have the effect of 
stabilizing or providing certainty regarding retail electric service." As AEP-Ohio must 
stand ready to provide SSO service to returning customers, and customers have the option 
to retiim at any time, we find that ^ e charges associated with the Companies' POLR 
obligation, which are charges related to standby and default service, provide certainty for 
both the Companies and their customers regarding retail electric service. 

b. POLR Cost 

i. Arguments 

According to AEP-Ohio, the record establish^ that the Companies incur substantial 
costs associated with providing customers with the optionality to switch away from, and 
to return to, the SSO generation rates that the Companies have committed to make 
available for the duration of the ESP term (POLR optionality) (Cos. Remand Ex. 1 at 3-5; 
Cos, Remand Ex. 3 at 5-7; Cos. Remand Ex. 4 at 3). AEP-Ohio describes the POLR 
optionality as enabling customers to take service from the Companies at SSO rates until 

W Ohio Consumers' Counsel v. Pub. Util. Comm. (2007), 114 Ohio St3d 340,344-346. 
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market prices decline below the SSO rates such that it becomes advantageous to switch to 
a CRES provider. The POLR optionality also allows customers who have switched to a 
CRES provider to return to the Companies at SSO rates if market prices rise above the SSO 
rates or the CRES provider defaults in providing service. 

Companies witness LaCasse described the costs associated with the POLR 
optionality in terms of shopping-related risks; 

If market prices fall sufficientiy so that SSO custom^s shop, a portion of the 
generation output that the EDU expected would serve SSO customers 
instead would be sold at prices below the ESP price, leading to a shortfall in 
revenue. If instead market prices rise sufficientiy so that customers taking 
service from CRES providers return to SSO, the EDU would divert a portion 
of the generation output that could have been sold at those higher market 
prices to serve SSO customers, or the EDU would purchase from the market 
at those higher market prices to serve SSO customers, leading to additional 
unexpected cost 

(Cos. Remand Ex. 3 at 7.) In further support of AEP-Ohio's daim that it incurs POLR costs 
as a result of shopping-related risks. Dr. LaCasse provided examples of analyses of SSO 
auction results that quantified the risks, including shopping-related risks, associated with 
providing wholesale supplies for customers tiiat take ̂ O-type service (Cos. Remand Ex. 3 
at 18-20). 

Companies witness Makh^a used a hypothetical situation to describe the effect of 
the POLR obligation as a diminution in equity value, by comparing Utility A, which has 
the same POLR obligation as the Companies, with Utility B, which does not 

The earnings of Utility A will have greater variability because its customers 
are likely to depart when the market price falls below its SSO price, and to 
return when the market price goes above tiie SSO price. This makes Utility 
A riskier and its equity requires a higher required rate of return compared to 
Utility B. That is, shareholder for Utility A have a higher risk premium 
(and, hence, a higher cost of equity capital) as a result of tiie optionality it is 
required to provide to its customers. Cash flows for Utility A should be 
discounted at the higher cost of capital, which amounts to a diminution of 
shareholders equity for Utility A. 

(Cos. Remand Ex. 1 at 5.) 
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Dr. Makhija further testified that the cost to AEP-Ohio, as the provider of the POLR 
optionality, is "no more or less than the value of the options received by the customers" 
(Cos. Remand Ex. 1 at 4). Additionally, Dr. LaCasse testified that the value of the option 
(i.e., the expected value of the difference between the ESP price and the market price at 
which customers choose to shop) is also the amount by which realized revenue for AEP-
Ohio can be expected to be below the ESP revenue that AEP-Ohio would have received 
absent the customer shopping. She explained that the Companies experience an actual, 
quantifiable loss in that they are left to make an alternate sale at the lower market price, 
leading to a loss in revenue. (Cos. Remand Ex. 3 at 5; Cos, Remand Ex. 5 at 6.) Similarly, 
according to Dr. Makhija, AEP-Ohio incurs a cost, due to its POLR obligation, in the form 
of a lost opportunity, as measured by the difference between the SSO price and the market 
price (Remand Tr. I at 49). 

Companies witness Thomas explained that AEP-Ohio estimates, by way of an 
option model, the value of the POLR optionality given to customers to determine the cost 
imposed on the Companies from their POLR obligation. Ms. Thomas adopted the results 
from the unconstrained option model proposed originally by Companies witness Baker, 
which were modified and used 1^ the Commission as the basis for the existing POLR 
charges. Ms. Thomas also reported the results oi the Companies' constrained option 
model, which refines the original unconstrained option model by incorporating switching 
constraints, to confirm that the results from the unconstrained option model are 
reasonable and shotild be retained. (Cos. Remand Ex. 4 at 12-16.) Additionally, on 
rebuttal. Dr. LaCasse offered the results of a Monte Carlo model as support for the 
nnagnitude of the POLR costs calculated by the Companies' coristrained option model 
(Cos. Remand Ex, 5 at 10), 

The Companies contend that their POLR costs are not based on a subjective 
determination of the amount that a customs" would be willing to pay for the right to shop, 
as discussed in the Supreme Court's decision,i5 but rather are based on forward-looking, 
market-based measurements that objectively quantify their costs using an option model, 
which also quantifies the value of the POLR optionality to customers. Because the POLR 
obligation is tmdertaken by AEP-Ohio at the outset of the ESP term, the Companies argue 
that their POLR risk should be modeled at that point (Cos. Remand Ex. 3 at 12-13; Cos. 
Remand Ex. 8 at 2-4). 

AEP-Ohio concludes that its testimony sufficientiy explains the rationale for using 
an option model to estimate its POLR costs, as well as how the value of tiie POLR 
optionality to its customers relates to tiie cost to the Companies of providing the POLR 
optionality. The Companies submit that that their modeled cost of providing the POLR 

15 In re Application of Columbus S. Power Co. (2011), 128 Ohio St.3d 512,518. 
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optionality, as supported by the record, confirms the reasonableness of their existing 
POLR charges. 

Numerous parties, mcluding Staff, OCC, OPAE, lEU-Ohio, Constellation, OMA, 
and OHA, respond that AEP-Ohio has identified no out-of-pocket costs associated with its 
POLR obligation. They note that none of the Companies' witnesses performed an out-of-
pocket cost calculation or even found such costs relevant (Remand Tr. I at 17-18; Remand 
Tr. n at 152-153,244-245; OCC Remand Ex. 1 at 36-37). OCC, OPAE, Constellation, OMA, 
and OHA contend that by failing to present any evidence showing that their POLR 
charges are indeed based on cost, the Companies have effectively chosen a non-cost-based 
approach, despite tiieir insistence to the contrary. 

OCC and OPAE assert that Chapter 4928, Revised Code, contains no guarantee that 
AEP-Ohio will be made whole for generation sales lost to CRES providers and that lost 
revenues may not be recovered through a POLR charge. OCC and OPAE argue that POLR 
costs should be limited to verifiable, out-of-pocket costs for incremental energy and 
capacity that are incurred to serve returning customers (OCC Remand Ex. 1 at 12). They 
state that the POLR obligation is a non-competitive, distribution-related service that 
should be priced based on actual, prudentiy incurred costs, according to traditional cost-
of-service principles under Chapters 4905 and 4909, Revised Code (OCC Remand Ex. 2 at 
21-22). OCC and OPAE also note that allowing the Companies to recover lost off-syst«m 
sales opportunities would be contrary to the ESP Order,!^ as well as the Commission's 
recent order reviewing the Companies' annual eamin^,!^ in which the Commission found 
that off-system sales were inelevant 

lEU-Ohio witness Murray testified that AEP-Ohio may have a negative financial 
risk if the cost of serving a returning customer is greater than the fixed cost of serving tiiat 
customer tiiat is ahready embedded in tiie SSO rate (lEU-Ohio Rennand Ex. 2 at 7). lEU-
Ohio argues, however, that the Companies failed to offer any evidence that tiieir current 
SSO rates do not already compensate the Companies for the fixed costs associated with 
tiieir POLR obligation. According to lEU-Ohio, the Companies cannot likely make such a 
showing because the fixed costs of capacity were known when the Companies sought their 
current SSO rates (OCC Remand Ex. 1 at 13-14; Remand Tr. II at 223-223). Additionally, 
lEU-Ohio disputes the Companies' claim that the value of the option equals the POLR cost 
to the Companies. lEU-Ohio witness Lesser testified that it is a false assumption that 
value to a customer is exactiy equal to the cost to AEP-Ohio (lEU-Ohio Remand Ex. 1 at 

16 ESP Order at 17. 
1̂  In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for 

Administration of the Significantly Excessixv Earnings Test under Section 4928.143(F), Revised Code, and Rule 
4901:1-35-10, Ohio Administrative Code, Case No. 10-1261-EL-UNC, Opinion and Order Qanuary 11,2011), 
at 30. 
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12-15). lEU-Ohio contends that only if lost revenues are costs can the argument be made 
that there may be some equality between value and cost, and lost revenues are not 
recoverable as part of the Companies' POLR obligation. 

Cor\steIlation also argues that lost opportunity costs are not properly included in a 
POLR charge, given that AEP-Ohio is not entitied to revenue from a set amount of sales. 
Constellation witness Fein testified that other EDUs in Ohio and other jurisdictions do not 
recover lost opportunity costs (Constellation Remand Ex. 1 at 11-13). Further, 
Constellation points out that AEP-Ohio has conducted no study to show that the 
purported benefit to customers is equal to tiie cost to the Companies. 

ii. CoiKJusion 

In the ESP Order, tiie Ccanmission stated that it "believes that the Companies do 
have some risks associated with customers switehing to CRES providers and returning to 
the electric utility's SSO rate at the conclusion of CRES contracts or during times of rising 
prices."i* We continue to believe that tiie Companies have such risks and that the costs 
associated with such risks may be recovered through a POLR charge. The Commission is 
concerned, however, tiiat AEP-Ohio has not properly valued its POLR costs or adhered to 
the dear directive from the Supreme Court of Ohio. The Court afforded two avenues for 
consideration of AEP-Ohio's POLR charges on remand, stating that "the [C]ommission 
may consider on remand whether a non-cost-based POLR charge is reasonable and lawful. 
Alternatively, the [Commission may consider whether it is appropriate to allow [AEP-
Ohio] to present evidence of its actual POLR costs."i' 

AEP-Ohio has advocated its belief throughout the remand proceedings that its 
POLR charges are indeed based on cost, leaving the Commission to pursue the latter of the 
two approaches sanctioned by the Court (i-c, consideration of whetiier the Companies 
have presented evideaice of their actual POLR costs).20 Upcm review of the record, it is 
clear that the Companies have not presented any evidence of their actual, out-of-pocket 
POLR costs (Remand Tr, I at 17-18,37-38; Remand Tr. II at 152-153,237-238,244-247; OCC 

1* ESP Order at 40. 
19 In re Application of Columbus S. Power Co. (2011), 128 Ohio St3d 512,519. 
^ Alttiough AEP-Ohio has asserted throughout these remand proceedings that its POLR charges are cost-

leased, AEP-Ohio suggests, for the first time in a single section of its brief, that the charges can be 
justified altemativeiy on a non-cost basis. Thft Companies contend tftaf non-cost-based POLR charges 
are lawful pursuant to Section 4928.143(B)(2)(d), Revised Code. However, the Companies offered no 
evidence to demonstrate that dieir POLR charges, if corwidered non-cost-based, are reasonable, as 
required by the Court The Companies' refer«Ace on brief to their exposure to market risk is not by itself 
sufficient to justify the proposed POLR charge as a non<ost based charge. In re Application of Columbus 
S. Power Co. (2011), 128 Ohio SL3d 512, 519. The Companies' t)elated argument that their POLR charges 
can be justified alternatively on a non-cost basis will, therefore, not be addressed furttier in this order. 
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Remand Ex. 1 at 36-37; OCC Remand Ex. 2 at 22; lEU-Ohio Remand Ex. 1 at 34; lEU-Ohio 
Remand Ex. 2 at 4-5; Constellation Remand Ex. 1 at 14). Rather, the Companies' claimed 
POLR costs are derived from an ex ante valuation of the benefit that customers are afforded 
by tiieir option to shop for an alternative supplier (Cos. Remand Ex. 3 at 12-13; Cos. 
Remand Ex. 8 at 2-4). hi simple terms, AEP-Ohio equates the value of the option with the 
benefit to the customer, which, in turn, the Companies equate with their costs (Cos. 
Remand Ex. 1 at 4; Cos, Remand Ex. 3 at 12; Remand Tr. I at 38; Remand Tr. D at 242,260; 
Remand Tr. V at 706-707). Describing their costs in terms of lost revenues or a diminution 
of shareholder equity (Cos. Remand Ex. 1 at 5; Cos. Remand Ex. 3 at 5; Cos. Remand Ex. 5 
at 6), the Companies contend that they have now sufficientiy demonstrated that the value 
of the POLR optionality to their customers is precisely equal to the cost to the Companies 
of providing the POLR optionality. 

The Companies' theory, however, has been directiy refuted hy OCC witness 
Thompscai and lEU-Ohio witness Lesser (OCC Remand Ex. 1 at 37; lEU-Ohio Remand Ex. 
1 at 12-15) and questioned by other intervenors and Staff. Further, no empirical evidence 
weis offered by the Companies in support of their theory. Alttiough Companies witness 
Makhija testified tiiat the Companies' POLR costs would be reflected as a diminution of 
equity, neither Dr. Makhija nor any other witness provided the Companies' books or any 
other evidence in support of Dr. Makhija's theory (Remand Tr. I at 20, 45-46). Similarly, 
Companies witness LaCasse, as well as Dr. Malduja, spoke of the Companies' costs in 
terms of lost revenues, but provided no evidence of any revenues that the Companies 
actually lost (Remand Tr. II at 221). Instead, AEP-Ohio put forth the very same modeled 
or "formula-based" costs that were rejected by the Court The Companies apparentiy 
equate modeled costs, which by definition provide a simulation or representation, with 
actual costs. We do not agree with tiie Companies on tiiis point Although actual costs 
may encompass more tiian just out-of-pocket costs, they must reflect some definite and 
concrete component that is able to be quantified and verified through the Companies' 
books, records, receipts, or other tai^ble documentation. 

The Companies insist that an ex post determination of theu: POLR costs would be a 
"speculative re-enactment" and that their POLR risk should be assessed at the outset of the 
ESP term, which is when the risk is incurred (Cos. Remand Ex. 3 at 12-13; Cos. Remand Ex. 
8 at 2-4). Under the present circumstances, where these proceedings were remanded to 
the Commission in the third and final year of the ESP, the Commission believes that it 
would have been reasonable for AEP-Ohio to imdertake an ex post analysis of its POLR 
costs. Such an analysis would have enabled the Commission to compare the projected 
results of the Companies' option model with their actual costs incurred to date, a 
comparison that would have been highly useful in ensuring that customers are not paying 
unwarranted POLR charges. In the absence of such a comparison, AEP-Ohio has 
neglected to alleviate the Court's concern that "[a]t the very least, all this evidence raises 
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doubts about the proposition that [AEP-Ohio] would justifiably expend $500 million to 
bear the POLR risk."2i Upon review of the record on remand, the Commission shares this 
concern. We conclude that AEP-Ohio has failed to present evidence of its actiial POLR 
costs and has not justified recovery of POLR charges at the level reflected in its existing 
rates. 

c. Option Valuation Metiiodologv 

i. Arguments 

Throughout these proceedings, AEP-Ohio has contended that modeling is a 
reasonable economic tool for the Commission to use as a basis for determining POLR 
costs. In their application, the Companies quantified their POLR costs by calculating the 
value of the POLR optionality using tiie Bladc-Scholes model, which is an economic model 
used to value stock and other spot options (Cos. Remand Ex. 4 at 12; EEU-Ohio Remand 
Ex. 1 at 5-6,7). The inputs to the model consisted of the Companies' proposed first-year 
ESP price as ihe strike price; the tiien current competitive benchmark price as the market 
price; the three-year ESP term as the term of the option; the London Interbank Offered 
Rate (LIBOR) as the risk-free interest rate; and a measure of annual average volatility, 
based on historical data, as the volatility.22 As originally proposed, tiie Companies' option 
model did not incorporate the shopping rules contained in their tariffs and is thus now 
referred to as the unconstrained option model. Since 2008, the Companies have developed 
a constrained option model, which incorporates the shopping rules, utilizes ESP prices 
that change over the ESP term, and reflects the fact that customers essentially receive a 
series of options to buy SSO generation service at the ESP price during the ESP term. The 
constrained option modd is based on the Black modeL which is used to value options on 
futures contracts. (Cos. Remand Ex. 3 at 16-17; Cos. Remand Ex. 4 at 12,13; lEU-Ohio 
Remand Ex.1 at 10.) 

Compaiues witness Thomas used the constrained option model, including updated 
inputs to incorporate the SSO rates approved by the Commission and the decreased 
market prices occurring between the time of the Companies' application and the ESP 
Order, to determme the Companies' POLR costs during the ESP term. AEP-Ohio asserts 
that the residts of the constrained option model are comparable to the conservative results 
of the unconstrained option modd. (Cos. Remand Ex. 4 at 15-16.) 

Companies witness LaCasse reviewed both models and found that option valuation 
as a methodology for determining costs associated with shopping-related risks is 

^ Inre Application of Columbus S. Power Co. (2011), 128 Ohio SL3d 512,519. 
22 ESP Order at 38-39. 
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conceptually valid. She further found tiiat certain aspects of the unconstrained option 
model tended to dther understate or overstate the Companies' POLR charges. She 
explained that in the constrained option modd, only the factcars tending to overstate the 
POLR charges were corrected for the most part. Dr. LaCasse conduded that the results of 
the constrained option modd are apparentiy conservative estimates of the Companies' 
POLR costs. (Cos. Remand Ex. 3 at 18.) On rebuttal. Dr. LaCasse presented the residts of a 
Monte Carlo model, using the same basic inputs used in the constrained option modd, as 
an alternative to option valuation. She conduded tiiat the results of tiie Monte Carlo 
model support the reasonableness of tiie results derived from the constrained option 
modd. Althougji the results from the Monte Carlo model are approximately 80 p>ercent of 
the constrained modd results. Dr. LaCasse explained that the decision-making process of 
the customer that the Monte Carlo modd assumes tends to understate the Companies' 
POLR costs as compared to the constrained option model, which considers the possible 
future customer movements tiiat may occur. (Cos. Remand Ex. 5 at 7-11.) 

According to the Companies, the results of the constrained option model and the 
Monte Carlo modd support the reasonableness of the results of the unconstrained option 
modd, which, in turn, should be used as the basis for approval of their existing POLR 
charges. AEP-Ohio also notes that the Commission has already approved its application 
of the unconstrained option modd to measure its POLR costs. The Companies assert that 
this aspect of the ESP Order was not challenged by any party on rehearing or appeal and is 
thus a final order of the Commission. 

The intervenors and Staff identify ntimerous problems with AEP-Ohio's option 
valuation methodology. For their part, OCC and OPAE argue that the Companies' option 
modd assumes that every customer will switch for a penny differential in generation price 
and ignores numerous non-price and other price considerations, such as transaction costs, 
tiiat determine customer switching (OCC Remand Ex. l a t 20; Remand Tr. I at 27-29; 
Remand Tr. II at 167; Remand Tr. V at 859), which overstates tiie results. OCC and OPAE 
further contend that AEP-Ohio made significant errors in its volatility and date 
assumptions, which, if corrected, would reduce the POLR charges by at least 80 percent 
and possibly to zero (OCC Remand Ex. 1 at 28-36). Because the modd predicts lost 
revenues (Remand Tr. II at 143-144), OCC and OPAE argue tiiat it does not measure true 
POLR costs, being the costs to provide incremental energy and capadty to returning 
customers beyond what is already collected in SSO rates (OCC Remand Ex. 1 at 21-22). 
They furtiier assert that the model fails to reflect the value of the POLR optionality to 
customers, because it wrongly assumes that the SSO price is fixed and does not account for 
tiie variable nature of tiie FAC and otiier riders (OCC Remand Ex. 1 at 22). OCC and 
OPAE point out that the model overstates lost revenues in that it does not account for 
restrictions on the Companies witti respect to off-system energy and capacity sales (OCC 
Remand Ex. 1 at 25-27). Finally, tiiey argue tiiat AEP-Ohio is already hiUy compensated 
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for its POLR obligation because its incremental energy and capadty costs are recovered 
through the FAC (OCC Remand Ex. 1 at 12-14). 

lEU-Ohio contends that the Companies' implementation of the option modd is 
flawed because it measures, if anything, lost revenues rather than costs (Cos. Remand Ex. 
3 at 12); overstates the lost revenues because it fails to account for capacity payments from 
CRES providers (lEU-Ohio Remand Ex. 2 at 15-19); and fails to satisfy tiie necessary 
assumptions on \^ilich the Black-Scholes model is based (lEU-Ohio Remand Ex.. 1 at 18-25). 
Specifically, lEU-Ohio notes that tiie Black-Scholes model assumes that markets are perfect 
with no transaction costs; customers are perfectiy rational and will act on any price 
advantage, even a difference of one cent; price volatility is constant; the strike price is 
constant returns are lognormally distributed; and the option can be exercised only on its 
expiration date. lEU-Ohio argues tiiat none of these assumptions holds true in the context 
within which the Companies have used the modd and condudes that the Black-Scholes 
modd simply was not designed to estimate the cost of the risk assumed by the seller of an 
option. (lEU-Ohio Remand Ex. 1 at 18-25.) 

OMA and OHA argue that AEP-Ohio's use of what is effectively a non-cost-based 
option modd is fundamentally inappropriate, unreasonable, and unlawful because it 
ignores the Companies' actual, small shopping numbers (Cos. Remand Ex. 4 at Ex. LJT-2); 
it is not used for the purpose to which it was put (Remand Tr. II at 286-287); and, even 
assuming that it truly measures the value of shopping to customers, the measurement of 
value by way of a mathematical formula is not a proper basis for establishing charges in 
utility regulation. 

Constellation contends that the Commission should reject the Companies' 
unconstrained option modd as it is based on the unsupported premise that the value of a 
customer's option to shop equals the POLR cost to the Companies. Additionally, 
Constellation argues that ndther the Black-Scholes modd nor the Black modd has been 
shown to be a generally accepted method for determining POLR costs and, regardless, tiie 
inputs used by the Companies are inappropriate. Constellation notes that these models 
were designed to value stock options, not customer options related to competitive retail 
electric generation, and that AEP-Ohio knows of no other utility or state regulatory agency 
tiiat uses tiiem to establish POLR charges (lEU-Ohio Remand Ex. 1 at 7-10; Remand Tr. II 
at 286-287). Constellation furtiier points out that AEP-Ohio admits that there are 
numerous non-cost factors that were not modeled even though these factors affect the 
value of the option to shop (Cos. Remand Ex. 8 at 6; Remand Tr. V at 837-838). 

Staff notes that it has general concerns witii the model used by the Companies. In 
addition, with respect to the inputs used by the Companies, Staff asserts that the interest 
rate, market price volatility, and option term inputs are likely to result in an overstated 
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option value and, therefore, recommends that adjustments be made to these inputs such 
that the Companies' POLR charges would be lower, if the Commission initially determines 
that use of the modd is reasonable (Staff Remand Ex. 1 at 2-4). Constdlation agrees with 
Staff that the volatility input should be reduced by 20 percent as an adjustment to the 
capadty component of the market price (Staff Remand Ex. 1 at 3). lEU-Ohio also contends 
that the volatility input is overstated (EEU-Ohio Remand Ex. 1 at 26-30). 

Niunerous parties, including lEU-Ohio, OMA, OHA, and ConsteUation, dispute 
AEP-Ohio's claim that it would be inappropriate to compare modded results witii actual 
shopping levels during the ESP term. Ihey note that AEP-Ohio has made no attempt, by 
way of a study or any other means, to compare modeled and actual results (Remand Tr. II 
at 221). OMA, OHA, and Constellation argue that the Companies should have used these 
remand proceedings as an opportunity to compare projected and actual results, but 
instead elected to present a second time the results of the same option model that was 
criticized by the Court. OMA and OHA ftirther note that it is thus unreasonable to use the 
results of the constrained option modd to corroborate the results of the unconstrained 
option modd. OCC, OPAE, and lEU-Ohio add that the constrained option modd suffers 
from most of the same problems as the unconstrained option modd and that it makes no 
sense to compare the results of two flawed models. OMA, OHA, and Constellation 
question the testimony of Companies witness LaCasse in support of the Companies' 
option modd, given that she had not used the Black-Scholes modd prior to these 
proceedings nor had she used an option model to price shopping-rdated risks (Remand 
Tr. II at 149-150). Constellation concludes that AEP-Ohio has failed to verify empirically 
the model's use in this context and that the Companies' witnesses are not qu^ified to 
determine appropriate inputs. 

lEU-Ohio agrees that the results of the Companies' model are unverified, given that 
the constrained option modd suffers from the same flaws as the tinconstrained option 
modd. Additionally, lEU-Ohio contends that the analyses of SSO auction results cited by 
Companies witoess LaCasse incorporated much more tiian POLR risk (Cos. Remand Ex. 3 
at 18-20), making a true comparison with the Companies' POLR charges difficult. With 
respect to the Monte Carlo model used by Dr. LaCasse, lEU-Ohio argues tiiat, like the 
Black-Scholes model, the Monte Carlo model fails to measure the cost to stand ready to 
serve returning customers (Cos. Remand Ex. 5 at 9). lEU-Ohio further notes that the 
Monte Carlo modd was not verified against the actual customer switching that occurred 
and that the Companies failed to demonstrate that the model was verified or tested in any 
way (Remand Tr. V at 694-698,699-700). 
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ii. Condusion 

In the ESP Order, the Connmission modified and approved AEP-Ohio's 
quantification of its POLR costs based on the Black-Scholes or unconstrained option 
model.23 As an initial matter, the Companies point out that the Commission has already 
approved their use of the unconstrained option model as a means to determine their POLR 
costs. However, the issue of the Commission's approval of the Companies' POLR charges 
was appealed to the Supreme Court of Ohio, which then specifically questioned the 
Companies' use of the Black-Scholes modd to determine their POLR costs. Finding an 
absence of record support, the Court reversed the provisions of the ESP Order that 
autiiorized the POLR dharges,^ which woidd include those pertaining to the Black^holes 
or unconstrained option model. Therefore, we find it appropriate to review on remand the 
Companies' use of the unconstrained option modd to measure their POLR costs. 

Upon review of the record, and in light of the Court's decision, the Commission 
finds that the unconstrained option modd fails to provide a reasonable measure of the 
Companies' POLR costs. The Court found that AEP-Ohio's unconstrained option modd 
does not reveal the Companies' POLR costs, but rather purports to measure the value oi 
the POLR optionality provided to customers.^s The Court specifically determined that 
value to customers and cost to AEP-Ohio are not the same thing,̂ ^ The Companies have 
nevertheless asserted that v«y same argument on remand, contending that the Court did 
not understand that the model objectively measures the value of tike POLR optionality, 
rather than subjectively determines how much a customer would be willing to pay for the 
right to shop. Regardless, we agree with the Court that the model simply does not 
measure POLR costs. 

As discussed above, AEP-Ohio maintains that the value of the option or benefit to 
the customer is equal to its costs (Cos. Remand Ex. 1 at 4; Cos. Remand Ex. 3 at 12; 
Remand Tr. I at 38; Remand Tr. II at 242, 260; Remand Tr. V at 706-707). Having already 
been rejected by the Court, this argument that the option value is exactiy the same as tl^ 
cost to the Companies was fiirtha' discredited by tiie intervenors during the remand 
proceedings (OCC Remand Ex. 1 at 37; lEU-Ohio Remand Ex. 1 at 12-15). As we agree 
with the Court and intervenors that the value to customers does not equal the Companies' 
costs, we find that the unconstrained option model, which measures the value of the POLR 
optionality to customers (Cos, Remand Ex. 3 at 12; Cos. Remand Ex. 4 at 10; Remand Tr. I 
at 38), cannot also measure the Companies' costs. Additionally, even assuming that the 

23 ESP Order at 38-40; First EOR at 26. 
^ Inre Application of Columbus S. Power Co. (2011), 128 Ohio SL3d 512.519. 
^ Inre Application of Columbus S. Power Co. (2011), 128 CSiio St.3d 512,518. 
^ Inre Application of Columbus S. Power Co. (2011), 128 Ohio St3d 512,518. 
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results of tiie modd do truly calculate the Companies' POLR costs, we are concerned that 
several of the inputs, particularly the interest rate, market price volatility, and option term, 
may result in an overstated option value, as noted by Staff and others (Staff Remand Ex. 1 
at 2-4; OCC Remand Ex. 1 at 28-30; lEU-Ohio Remand Ex. 1 at 26-30). 

The Commission further adds that although modding may be appropriate in 
certain contexts {e.g., rate of return analysis), we question its use to predict costs that are 
readily measurable and verifiable through more reliable means. As tiie record reflects, 
POLR costs may be determined in numerous ways, such as hedging, competitive bidding, 
or an after-the-fact calculation of any incremental energy and capadty costs incurred to 
serve retainung custcaners (Remand Tr. I at 44-45, 56; Cos. Remand Ex, 3 at 8-9, 11; 
Remand Tr. II at 144-145; lEU-Ohio Remand Ex. 1 at 31-34; lEU-Ohio Remand Ex. 2 at 8-9; 
Remand Tr. IV at 577-579). The Companies have pursued none of these options and 
instead have elected to present again the results of their unconstrained option model, as 
purportedly backed by the results of the constrained option modd and the Monte Carlo 
analysis performed by Companies witness LaCasse. Given our finding that the 
unconstrained option model fails to measure AEP-Ohio's POLR costs and our rductance 
to apply modeling in this context, we are not persuaded that tiie results of the constrained 
option model or the Monte Carlo modd support the reasonableness of the results oi the 
unconstrained option model. 

As previously discussed, tiie Commission shares the concern of the uit»venors that 
AEP-Ohio has made no attempt to compare tiie results of its unconstrained option modd 
with its actual costs incurred over the ESP term to date based on actual shopping levels 
(Cos. Remand Ex. 8 at 2-4; Remand Tr. II at 221). The Court specifically addressed tiie lack 
of shopping in the Companies' service territories as a reason to "call mto question the 
accuracy of [AEP-Ohio's] POLR theory."27 Although shopping levels appear to have 
increased somewhat throughout the ESP term, at least for CSP (Cos. Remand Ex. 4 at 8-9, 
Ex. Ljr-2; Remand Tr. II at 299-300; lEU-Ohio Remand Ex. 6 at 31), the level of shopping is 
still suffidentiy small enough to cast "doubts about the proposition that [AEP-Ohio] 
would justifiably expend $500 million to bear the POLR risk."28 hi any event, AEP-Ohio 
has not offered any evidence that its modeled costs bear any relation to any actual costs 
inctured due to shopping. 

^ Inre Application ofCdumbus S. Power Co. (2011), 128 Ohio St3d 512,519. 
^ Inre Application of Columbus S. Power Co. (2011), 128 Ohio St3d 512,519. 
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d. POLR Risk 

i. Argumenb 
In the ESP Order, two types of POLR risks were addressed, namely the risk 

associated with customers switching to a CRES provide (migration risk) and the risk 
related to customers returning to the EDU's SSO rates from service with a CRES provider 
(return risk).29 The Commission found that the return risk may be mitigated "by requiring 
customers that switch to an alternative supplier (either through a governmental 
aggregation or individual CRES providers) to agree to return to market price, and pay 
market price, if they return to the dectric utility after taking service from a CRES provider, 
for the remaining period of the ESP term or until the customer swifches to another 
alternative supplier." The Commission determined that such customers would thereby 
avoid the POLR charge. Regarding tiie migration risk, the Commission accepted the 
quantification of Companies witness Baker that such risk comprises 90 percent of the 
Companies' estimated POLR costs and modified the Companies' proposed POLR revenue 
requirements on that basis. On remand. Companies witness Thomas testified that she had 
not determined what the Companies' POLR costs would be, if the portion attributable to 
migration risk were removed (Remand Tr. V at 884). 

AEP-Ohio notes that the Connmission's determination regarding migration risk was 
not at issue on appeal and thus is not properly bdore the Commission at this time. AEP-
Ohio asserts that the issue bdore tiie Commission is the appropriate level for the 
Companies' POLR charges and not whether there should be a POLR charge or whether 
such charge should compensate for migration risk. AEP-Ohio claims that nothing in the 
Supreme Court's decision redefined the POLR obligation to exclude migration risk. 

AEP-Ohio further contends that its migration risk is different tiian the competitive 
risk of customer mobility shared by all providers. Due to its statutory POLR obligation, 
AEP-Ohio contends that its migration risk is unique in that customers may switch to a 
CRES provider when the market price falls bdow the SSO rate, leavir^ the Companies to 
seU dectridty that they were required to have available to satisfy their SSO obligation at 
the reduced market price rather than the SSO rate. 

AEP-Ohio also notes that the migration risk exists due to the fact that ctistomers can 
switch; it is not based on whether they in fact exercise their right to switch. Regardless, 
AEP-Ohio contends that shopping levels have increased substantially for the Companies 
during the term of the ESP, which the Companies cite as additional evidence that they 
inctu: substantial risk (Cos. Remand Ex. 4 at 8-9). 

29 ESP Older at 38-10. 
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Many of the intravenors and Staff argue tiiat migration risk is a business risk tiiat is 
not unique to AEP-Ohio and that compensating the Companies for this risk disadvantages 
othCT market participants to the detriment of the competitive market and retail choice. 
Staff, OCC, OPAE, lEU-Ohio, and Constellation point out that the Court has referred to 
the POLR obligation as the "obligaticm to stand ready to accept returning customers"^^ 
and, therefore, they argue tiiat migration risk is not part of the Companies' POLR 
obligation. Staff agrees with lEU-Ohio witness Lesser that nnigration risk exists for all 
suppliers operating in a competitive market (lEU-Ohio Remand Ex. 1 at 13). According to 
Staff, only the return risk is unique to the POLR obligation and thus comprises tiie POLR 
risk. Noting that migration risk constitutes 90 percent of the Companies' estimated POLR 
costs as originally proposed in their application. Staff contends that the Companies' option 
model significantiy overstates their POLR costs. 

Constellation notes that the risk that AEP-Ohio will not be able to sell generation at 
a price that is at or above the SSO price due to customer migration is a competitive 
generation risk and is not related to the non-competitive POLR obligation. Constdlation 
argues that only approximately 10 percent of the value of shopping may legally be 
attributed to POLR risk and that the remaining 90 percent is attributable to migration risk 
and lost opportunity costs, which is not legally supported and constitutes em 
anticompetitive subsidy. 

OCC, OPAE, and lEU-Ohio add that recognizing migration risk as part of tiie 
Companies' POLR costs would run afoul of Section 4928.38, Revised Code, as it would 
allow them to recover, after the market devdopment period, revenues that would not be 
avaUable due to competition, which would effectivdy be transition revenues. lEU-Ohio 
witness Lesser notes that the time for recovering losses due to competition has past (lEU-
Ohio Remand Ex. 1 at 12-13; Remand Tr. Ill at 337). 

ii. Condusion 

As discussed above, the Court reversed the provisions of the ESP Order that 
authorized the Companies' POLR charges,^i which would indude the portion of the ESP 
Order that addresses migration risk, which was the basis for the charges. Therefore, the 
Commission finds, as an initial matter, that it is appropriate to consider the issue of 
migration risk on remand. Having reviewed the arguments of the parties, as well as the 
Court's precedent regarding the POLR obligation, we find that migration risk is more 
properly regarded as a business risk faced by all retail suppliers as a result of competition 

^ Inre Application afCdumbus S. Power Co. (2011), 128 Ohio St3d 512,517. 
^ Inre AppUcation of Columbus S. Power Co. (2011), 128 Ohio St3d 512,519. 
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rather than a risk resulting from an EDU's POLR obligation. We find the arguments of tiie 
intervenors and Staff on this issue to be persuasive, recognizii^ that migration risk exists 
for any supplier, whether CRES provider or EDU, that operates in the competitive 
generation market Thus, compensation for migration risk by means of an EDU's POLR 
charge would provide an advantage over its CRES competitors. Although the Companies 
may suffer lost revenues as a result of customer switching, the same is true for all 
suppliers competing in the market The risk of lost revenues due to customer migration is 
simply not a risk derived from an EDU's POLR obligation- (OCC Remand Ex. 1 at 8-12; 
lEU-Ohio Remand Ex. 1 at 12-13.) We agree that the return risk, however, is unique to 
EDUs, which must be ready to serve customers returning to SSO service from another 
supplier, pursuant to their statutory obligation. 

Our condusion that migration risk, although a real risk, is not a risk directiy 
resulting firom AEP-Ohio's POLR obligation is consistent with the Court's precedent The 
Court defines POLR costs as "those costs incurred by [the EDU] for risks associated -witii 
its legal obligation as the default provider, or electricity provider, of last resort, for 
customers who shop and then return to [the EDU] for generation service."32 Recentiy, the 
Court reaffirmed that "POLR charges compensate utilities for standing ready to serve 
'customers who shop and then return,'"^ and, in these very cases, described the POLR 
obligation as the "obligation to stand ready to accept returning customers."^* These cases 
confirm that migration risk alone is not tuiiquely associated with the POLR obligation. 
Rather, it is tiie customer's subsequent return that imposes the POLR risk and attendant 
costs. 

e, Bypassability of POLR Charge 

i. Arguments 

In the ESP Order, tiie Commission stated: 

As noted by several hitervenors and Staff, the risk of returning customers 
may be mitigated, not eliminated, by requiring customers that switch to an 
alternative supplier (either through a governmental aggregation or 
individual CRES providers) to agree to return to market price, and pay 
market price, if they retiim to the dectric utility after taking service from a 
CRES provider, for the remaining period of the ESP term or until the 

^2 Constellation NewEnergy, Inc. v. Pub Util Comm. (2004), 104 Ohio St3d 530,539 n.5. 
^ In re AppUcation of Ormet Primary Aluminum Carp. (2011), 129 Ohio St3d 9, 11, quoting Constellation 

NewEnergy, Inc. v. Pub. Util. Comm. (2004), 104 Ohio St3d 530,539 n.5. 
^ Inre Application of Columbus S. Power Co. (2011), 128 Ohio St3d 512,517. 
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customer switches to another altonative supplier. In exchange for this 
commitment those customers shall avoid paying the POLR charge.35 

Constellation contends that the Companies' POLR charges are contrary to the ESP 
Order in tiiat they are essentially nonbypassable. Constellation asserts that AEP-Ohio has 
led shopping customers to bdieve that, by waiving the POLR charge, they must 
indefinitely pay market rates upon return to the Companies, rather than until the end of 
the ESP term (Remand Tr. II at 296), Constellation points out that Companies witness 
Thomas characterizes the POLR charge as nonbypassable; admits that customers are only 
given information regarding waiver of the charge upon request; and testified that 98 
percent of customers have elected not to waive the charge (Cos. Remand Ex. 4 at 5, 7S; 
Remand Tr. II at 247-248). If AEP-Ohio is permitted to continue to collect POLR costs. 
Constellation argues that the Companies should inform their shopping customers that 
they may dect to waive POLR charges and still obtain SSO rates if they return to the 
Companies after the initial ESP term has ended. AEP-Ohio responds that the existing 
POLR charge is bypassable at the customer's option and that Constellation has not shovtm 
that AEP-Ohio is inappropriately implementing the ESP Order with respect to the 
customer's right to waive the POLR charge. 

ii. Condusion 

In light of our decision in this order on remand, that the POLR charges are not 
supported by the reccnrd. Constellation's arguments on this issue are moot, as customers 
will return to the Companies' service at the standard service offer rate for the remainder of 
the term of tiiis ESP. 

4. Overall Conclusion on POLR Rider 

In sum, the Commission cozKludes that AEP-Ohio has not provided any evidence 
of its actual POLR costs, the unconstrained option modd does not measure lOLR costs, 
and migration risk is not properly part of a POLR charge. In accordance with tiie Court's 
decision, we thus find that AEP-Ohio's increased POLR charges authorized as a part of the 
ESP Order are insuffidentiy supported by the record on remand. Accordingly, titie 
Commission finds that AEP-Ohio should back out tiie amount of the POLR charges 
authorized in the ESP Order and file revised tariffs, consistent with this order on remand. 
The effective date of the new tariffs should be the date of this order, or the date upon 
which four complete, printed copies of the final tariffs are filed with the Commission, 
whichever date is later. 

35 ESP Order at 40. 
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The Commission fiurther directs the Companies to refund the amount of the POLR 
charges which have been collected subject to refund since the first billing cycle in 
June 2011, to customers by applying that amount, as determined in this order, first to any 
deferrals in the FAC accounts on the Companies' books as of the date of this order, witii 
any remaining balance to be credited to customers on a per kilowatt hour basis begiruiing 
with the first billing cycle in November 2011 and coindding with tiie end of the current 
ESP period. 

The Commission's May 25, 2011, entry stated tiiat "if the Commission ultimately 
determines in the remand proceeding that any environmental or POLR charges are to be 
refunded to AEP-Ohio customers, interest may be imposed on the amounts collected." 
The Commission further stated that the "parties may address... tiie rate of interest charges 
applicable, if any." During the remand proceedings, AEP-Ohio testified tiiat the minimum 
interest rate of three percent applied to customer deposits, as set forth in Rule 4901:1-17-05, 
O.A.C, would be appropriate (Cos. Remand Ex. 2 at 5). 

OCC and OPAE contend that the interest rate should be 10.93 percent which is 
equivalent to the interest rate used to calculate AEP-Ohio's carrying costs on the FAC 
deferral balance (OCC Remand Ex. 2 at 29-30). OCC and OPAE note that even the 
Companies' tariffs provide for an interest rate on customer deposits of five percent or 
more (Remand Tr. I at 86-87). They argue that Rule 4901:1-14-05, O.A.C., is more 
comparable to the present circumstances than the rule dted by the Companies. Rule 
4901:1-14-05, O.A.C., provides for an interest rate of 10 pjercent on adjustments to a gas 
utility's gas cost recovery rate that are ordered by the Commission following a hearing. 

Where the Commission authorizes the creation of a regulatory asset induding 
carrying charges, such charges are typically based on the utility's cost of long-term debt 
We find that this practice is equally applicable in the converse situation presented here. 
Therefore, the amount of tiie POLR charges to be reftmded to customers by the Con^>anies 
should indude interest at the rate equal to the Companies' long-term cost of debt 
commencing -with the June 2011 billing cycle tmtil all the charges subjed to refund are 
returned. 

C. Flow-Throu^ Effects of Remand 

The ESP Order authorized a phase-in of the Companies' ESP rates during the term 
of the ESP by deferring a portion of the annual incremental FAC costs such that the 
amount of tiie incremental FAC expense to be recovered from customers would be limited 
so as not to exceed certain percentage increases on a total bill basis.^* 

36 ESP Order at 20-24. 
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OCC, OPAE, and lEU-Ohio argue tiiat AEP-Ohio should adjust the FAC deferral 
balance assodated witii the phase-in to address, on a prospective basis, the unjustified 
POLR and environmental carrying charges collected from April 2009 through May 2011 
(i.e., from the beginning of the ESP term through the point at which the charges became 
subjed to refund). They argue that the amount of deferred FAC expenses to be collected 
from customers from 2012 through 2018 should be recalculated consistent with the 
outoome of the remand proceedings (OCC Remand Ex. 1 at 6,38; OCC Remand Ex. 2 at 5-
6, 23-28; lEU-Ohio Remand Ex. 3 at 9-11). Citing Ohio Supreme Court precedents^ OCC 
and OPAE assert that there is no violation of the prohibition against retroactive 
ratemaking addressed by the Court in Keoo Industries, Inc. v. Gndnnati & Suburban Bell Tel. 
Co. (1957), 166 Ohio St. 254, where there is a mechanism built into rates tiiat allows for 
prospective rate adjustments. lEU-Ohio maintains that the amount of the phase-in must 
be just and reasonable, pursuant to Section 4928.144, Revised Code. lEU-Ohio also 
contends that there are other areas in which the Commission should address the effects of 
tiie remand, such as AEP-Ohio's recovery of delta and Universal Service Fund revenues; 
the significantiy excessive earnings test of Section 4928.143(F), Revised Code; and the 
Companies' pending ESP application in Case No. 11-346-EL-SSO, et al. 

AEP-Ohio responds tiiat attempts to expand the narrow scope of the remand 
proceedings should be rejected. The Companies contend that the scope of the remand 
proceedings is governed by the Court's remand instructions and that the Commission may 
not consider issues, such as flow-tiirough effects, tiiat wore not remanded by the Court. 
Rdying on tiie Court's decision in these cases and others,^^ AEP-Ohio further argues that 
the position of OCC, OPAE, and lEU-Ohio on flow-through effects is contrary to the 
prohibition against retroactive ratemaking and refunds. The Companies assert that OCC, 
OPAE, and lEU-Ohio seek to adjust previously approved rates on a retroactive basis by 
providing a future credit to customers and that the Commission lacks the authority to 
order such a credit AEP-Ohio maintains that the exclusive remedy for a purportedly 
unlawful rate mcrease is to seek a stay and post a bond pursuant to Section 4903.16, 
Revised Code, and notes that no intervener dected to pursue this option According to the 
Companies, an adjustment to the calculation of FAC costs, which were incurred and 
deferred dtuing the ESP term, so as to deny recovery of revenue that the Commission 
previously authorized to be collected from 2012 through 2018 would constitute retroactive 
ratemaking; violate Section 4928.144, Revised Code; and be contrary to the ESP Order. 

The Commission finds that the proposed adjustment to the FAC dderral balance, as 
recommended by OCC, OPAE, and lEU-Ohio, would be tantamount to unlawful 

37 LMCOS County Com'rs v. Pub. Util. Comm. (1997), 80 Ohio SL3d 344, 348-349; Columbus S. Power Co. v. Pub. 
Util. Comm. (1993), 67 Ohio St3d 535,541. 

^ Inre Application of Columbus S. Power Co. (2011), 128 Ohio St.3d 512,516-517; Lucas County Com'rs v. Pub. 
UtiL Comm. (1997), 80 Ohio St3d 344,348-349. 
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retroactive ratemaking. In the ESP Order, we authorized AEP-Ohio to defer any FAC 
amount over the allowable total bill increase percentage levels pursuant to Section 
4928.144, Revised Code, and directed that any deferred FAC expense balance remaining at 
the end of 2011 is to be recovered via an unavoidable surcharge from ^12 to 2018.39 The 
Commission agrees with AEP-Ohio that an adjustment to the FAC deferral balance, which 
we previously authorized to be collected as a means to recover the Companies' actual fuel 
expenses incurred plus carrying costs, would be contrary to the Court's prohibition 
against retroactive ratemaking and refunds.40 Although OCC, OPAE, and lEU-Ohio 
characterize their proposed adjustment as a prospective offset to amounts dderred for 
future collection, fliey essentially ask the Commission to provide customers with a refund 
to account for the Companies' past POLR and environmental carrying charges, which 
were collerted from AprU 2009 through May 2011. Consistent with the Court's precedent, 
we cannot order a prospective adjustment to accoimt for past rates that have already been 
collected from customers and subsequentiy found to be unjustified. The Commission 
likewise disagrees with lEU-Ohio's contention that there are other areas in which we 
should similarly address the purported flow-through effects of the Court's remand. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW: 

(1) CSP and OP are public utilities as defined in Section 4905.02, 
Revised Code, and, as such, the Companies are subjed to the 
jurisdiction of this Commission. 

(2) On July 31, 2008, AEP-Ohio filed an application for an SSO in 
accordance with Section 4928.141, Revised Code. AEP-Ohio's 
application was filed pursuant to Section 4928.143, Revised 
Coide, which authorizes the electric utilities to file an ESP as 
thekSSO. 

(3) On March 18, 2009, the Commission issued its opinion and 
order regarding AEP-Ohio's ESP application. Following 
entries on rehearing, the Commission's decision was appealed 
to the Supreme Court of Ohio. 

39 ESP Order at 22-23. 
^ Inre Application of Columbus S. Power Co. (2011), 128 Ohio St3d 512, 516 (stating that "the law does not 

allow refunds in appeals from [CJommission orders"); Ohio Consumers' Counsel v. Pub. Util. Comm. 
(2009), 121 Ohio St3d 362, 367 (noting that "any refund order would be contrary to our precedent 
declining to engage in retroactive ratemaking"); Lucas County Com'rs v. Pub. Util. Comm. (1997), 80 C*io 
St3d 344, 348 (determining that "utility ratemaking by the Public Utilities Commission is prospective 
only"). 
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(4) On April 19, 2011, the Court issued an opinion in In re 
Application of Columbus S. Power Co. (2011), 128 Ohio St3d 512, 
remanding these cases back to the Commission on two 
grounds. 

(5) A hearing on remand connmenced on July 15, 2011, and 
conduded on July 28, 2011, for the purpose of gatiiering such 
additional evidence as might be necessary to comply with the 
Court's remand order. Five witnesses testified on behalf of 
AEP-Ohio, six witnesses testified on behalf of various 
intervenors, and one witness testified on behalf of Staff. 

(6) Briefe and reply briefs were filed on August 5, 2011, and 
August 12,2011, respectivdy. 

(7) Sections 4928.143(B)(1), and 4928.143(B)(2)(d), Revised Code, 
authorize the Companies' recovery of incremental capital 
carrying costs that are incurred after January 1, 2009, on past 
environmental investments (2001-^08) that were not 
previously reflected in the Companies' existing rates prior to 
tiie ESP 

(8) On remand, the Ohio Supreme Court directed the Commission 
to consider evidence of a cost-based POLR charge or to 
determine whetiier a non-cost based POLR charge is reasonable 
and lawful. 

(9) AEP-Ohio did not demonstrate tiiat its POLR charges 
requested in the ESP are cost-based nor demonstrate that its 
non-cost based POLR charges requested in the ESP were 
reasonable and lawful. 

(10) AEP-Ohio's POLR charges, as approved in the ESP Order, are 
not supported by the record on remand. 

(11) AEP-Ohio is direrted to refund the POLR charges collected 
subject to refund since the first billing cycle in June 2011 by first 
applying that amount to any deferrals in the FAC accounts on 
each Companies' books as of the date of this order, with any 
remaining balance to be credited to customers on a per kilowatt 
hour basis beginning with the first billing cycle in November 
2011 and coindding with the end of the current ESP period. 
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(12) The proposed ESP, as modified by this order on remand, 
including its pricing and all other terms and conditions, 
induding deferrals and future recovery of deferrals, is more 
favorable in the aggregate as compared to the expected results 
that would otherwise apply under Section 4928.142, Revised 
Code. 

ORDER: 

It is, therefore, 

ORDERED, That lEU-Ohio's motion to dismiss th^e cases be denied. It is, further, 

ORDERED, That FES' motion for leave to file an amicus curiae brief be denied. It is, 
fiirther, 

ORDERED, That the motions of OCC and OPAE to stiike certain testimony be 
denied. It is, further, 

ORDERED, That the motions of OCC, OPAE, and lEU-Ohio to stiike certain 
portions of AEP-Ohio's initial and reply briefs be granted to tiie extent sd forth herein. It 
is, further, 

ORDERED, That the Companies' ESP, pursuant to Sections 4928.141 and 4928.143, 
Revised Code, be modified to the extent set forth herein. It is, further, 

ORDERED, That the Companies be authorized to file, in final form, four complete 
copies of their tariffs, consistent with this order on remand. Each utility shall file one copy 
in its TRF dockd (or may make such filing electronically as directed in Case No. 06-9tX)-
AU-WVR) and one copy in these case dockets. The rennaining two copies shall be 
designated for distribution to the Rates and Tariffs, Energy and Water Division, of the 
Commission's Utilities Department It is, furtiier, 

ORDERED, That the effective date of the new tariffs shall be a date not earlier than 
the date of this order on remand, or the date upon which four complete, printed copies of 
the final tariffs are filed with the Commission, whichever date is later. It is, further, 

ORDERED, That the Companies notify all afferted customers of the changes to the 
tariffs via biU message or bill insert within 30 days of the effective date of the tariffs. A 
copy of the customer notice shall be submitted to the Commission's Service Monitoring 
and Enforcement Department Reliability and Service Analysis Division, at least 10 days 
prior to its distribution to customers. It is, further, 
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ORDERED, That the Companies refund, witii interest the amotmt of tiie POLR 
charges, which has been collected subject to refund since the first billing cycle in June 2011, 
to customers by appl)ang that amount, as determined in this order, first to any dderrals in 
the FAC accounts on the Companies' books as of the date oi this order, with any 
remaining balance to be credited to customers on a per kilowatt hour basis beginnit^ with 
the first biUing cycle in November 2011 and coindding with the end of the current ESP 
period. It is, fiirther, 

ORDERED, That nothing in this order on remand shall be binding upon this 
Commission in any future proceeding or inv^tigation involving the justness or 
reasonableness of any rate, charge, rule, or regulation. It is, further, 

ORDERED, That a copy of this order on remand be served upon all persons of 
record in these cases. 
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CONCURRING OPINION OF COMMISSIONER CHERYL L. ROBERTO 

I concur in today's decision and write separatdy only to amplify the analysis upon which 
I relied to reach these findings of fact and condusions of law. As I wrote in my 
concurrence of the Commission Entry on Rehearing in tiiis matter on July 23,2009 and as 
I continue to believe today, we are mandated to approve or modify and approve an 
dectric security plan (ESP) when we find that the plan or modified plan, induding its 
pricing and all otiier terms and conditions, including any deferrals and future recovery of 
deferrals, is more favorable in the aggregate as compared to the expected results that 
would otherwise apply under Section 4928.142 of the Revised Code. Section 
4928.142(Q(1), Revised Code. 

While an ESP may indude components described in Section 492B.143(BX2), Revised 
Code, nothing in S.B. 221 requires tiiat it be built on a component by component basis. 
As I observed in my prior concurrence, given that the ESP is not cost-based, focusing on 
any component in which a cost increase is expected or demonstrated obscures the failure 
to condud the corollary examination of components of the base rate in which savings 
have occurred or in which revenue has increased. Thus, it is not only not useful to use a 
cost-based component by component basis to evaluate an ESP it is misleading as we are 
practically limited in our examination of an ESP to the aggregate impact The Ohio 
Supreme Court in its remand to us has not suggested that this Commission is required to 
use a cost-based anal)reis, merdy that if we do we must have a record to support it To 
the contrary, the Court has invited the Commission to consider "whether a non-cost-
based POLR charge is reasonable and lawful." In re Application of Columbus S. Power Co. 
(2011), 128 Ohio St3d 512,518-519. 

Having rejected a cost-based analysis in my concurrence to our original order, I 
specifically declined to find that Section 4928.13(B)(2)(b), Revised Code, contemplates 
recovery for pre-January 1, 2009 environmental expenditures or that carrying costs for 
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environmental expenditures should be accrued at the weighted average cost of capital 
when there has be«i no finding that the debt has been prudentiy incurred taking into 
account the availability of pollution control funds. I also declined to find as to the 
provider of last resort cost that the Black Sdioles modd was appropriate tool to 
determine a cost-based POLR charge or that an increased risk of migration exists which 
requires an incremental increase in POLR, as a POLR component was already included 
within the Companies' existing base rates, Nonethdess, I believed and continue to 
believe that the test of reasonableness and lawfulness for an ESP is whether in the 
aggregate the ESP is more favorable than the results otherwise to be expected pursuant to 
Section 4928,142, Revised Code. Whether characterized as environmental expenditures or 
a POLR requirement AEP sought to increase its autiiorized revenue. This increase in 
revenue which when combined with revenue from existing rates would result in a 
particular price for retail dectric service. It is this price togetiier with all the terms and 
conditions of the modified ESP that we must judge to be more favorable in the aggregate 
than the results otherwise to be expected in order for the modified ESP to be approved. 

The Court remanded this matter to tiie Commission because it found that tiie 
Commission majority relied upon a cost-basis for POLR that was unsupported by the 
record and upon a too expansive readuig of Section 4928.143(B)(2), Revised Code. Upon 
remand, AEP had the opportunity to provide argument and demonstrate within tiie 
record that tiie revenue requirement that it sought was reasonable and lawful. We have 
found that AEP successfully demonstrated that the environmental costs could be 
appropriatdy supported pursuant to divisions (B)(1) and (B)(2)(d) of Section 4928.143, 
Revised Code. AEP continued to advocate that its POLR charge was cost-based as 
supported by the Black Scholes model. I concur that it had not on the previous record nor 
has it on the remand record established tiie POLR charge to be cost-based. AEP, 
however, made no argument and offered no record support tiiat as the Supreme Court 
invited the Commission to consider, the POLR charges were non-cost-based yet 
nonetiidess reasonable and lawful. As I indicated in my original concurring opinion, I 
believe that it may have been possible to demonstrate this successfully but having no 
record or argument before me to support it, I concur with my colleagues that the POLR 
charge can not be supported. 

Cheryl L, Robe 

JTS-Acyt 

/dah 

Entered in theloumal 

Cheryl L, Roberto, Commissioner 

ntered in the Jo 
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Betty McCauley 
Secretary 
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ENTRY ON REHEARING 

The Commission finds: 

(1) On March 18, 2009, the Commission issued its opinion and 
order in Columbus Southern Power Company's and Ohio 
Power Company's (OP) (jointiy, AEP-Ohio or the Companies) 
electric security plan (ESP 1) cases (ESP 1 Order).i By entries 
on rehearing issued July 23, 2009, (First ESP 1 EOR) and 
November 4, 2009, the Commission affirmed and clarified 
certain issues raised in AEP-Ohio's ESP 1 Order. As ultimately 
modified and adopted by the Commission, AEP-Ohio's ESP 1 
directed, among other things, that AEP-Ohio be permitted to 
recover the incremental capital carrying costs tiiat would be 
incurred after January 1, 2009, on past environmental 
investments (2001-2008) and approved a provider of last resort 
(POLR) charge for tiie term of ESP 1.2 

(2) The Connmission's decision in AEP-Ohio's ESP 1 cases was 
appealed to the Ohio Supreme Court The Ohio Supreme 
Court determined that Section 4928.143(B)(2), Revised Code, 
does not authorize the Commission to allow recovery of items 
not enumerated in the section. The Court remanded the case to 
the Commission for further proceedings in which "the 
Commission may ddermine whether any of the listed 

1 In re AEP-Ohio ESP cases, Case Nos. 08-917-EL-SSO and 08-918-EL-SSO, Opinion and Order (March 18, 
2009). 

2 ESP 1 Order at 24-28,38-40; First ESP 1 EOR at 10-13,24-27. 
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categories set forth in Section 4928,143(B)(2), Revised Code, 
authorize recovery of environmental carrying charges."3 In 
regards to the POLR charges, the Court concluded that the 
Commission's decision that the POLR charge is cost-based was 
against the manifest weight of the evidence, an abuse of the 
Commission's discretion, and reversible error. While the Court 
specifically stated that "we express no opinion on whether a 
formula-based POLR charge- is per se unreasonable or 
unlawful," the Court noted two other methods by which the 
Commission may establish the POLR charge: a non-cost-based 
POLR charge or evidence of AEP-Ohio's actual POLR costs. 

(3) By entry issued May 25, 2011, the Commission directed 
AEP-Ohio to file tariff pages that reflect that the POLR riders 
and environmental carrying charges included in rates are being 
collected subject to refund until the Commission specifically 
orders otherwise on remand. Additionally, the Commission 
adopted a procedural schedule for the remand proceedings in 
order to afford AEP-Ohio and intervenors the opportunity to 
present testimony and additional evidence in regard to the 
POLR and environmental carrying charges remanded to the 
Commission. 

(4) On October 3, 2011, the Commission issued its order on 
remand (Remand Order). The Commission conduded that, in 
accordance with tiie provisions of Section 4928.143(B)(2)(d), 
Revised Code, tiie Companies should be authorized to continue 
to recover the incremental capital carrjring costs incurred after 
January 1, 2009, on environmental inv^tments made from 
2001-2008. As to the POLR charges, the Commission ruled that 
AEP-Ohio had not provided any evidence of its actual POLR 
costs, found that its imconstrained option model did not 
measure its POLR costs, and, therdore, directed AEP-Ohio to 
deduct the amount of the POLR charges reflected in the 
Companies' rates and file revised tariffs consistent with the 
Remand Order. 

(5) On October 6, 2011, AEP-Ohio filed two sets of tariffs in 
response to the Remand Order. AEP-Ohio advocated that the 
first sd of tariffs, which reflected a reduction of tiie POLR 
charges to the level in effed prior to the implementation of the 

In re Application of Columbus S. Power Co. (2011), 128 Ohio St3d 512. 



08-917-EL-SSO 
08-918-EL-SSO 

ESP 1 Order, were appropriate. The POLR charges reflected in 
this version were as established in Case No. 04-169-EL-UNC, In 
the Matter of the Application of Columbus Southern Power Company 
and Ohio Power Company for Approval of a Post-Market 
Development Period Rate Stabilization Plan (RSP Case). In the 
dtemative, in the event that the Commission intended that the 
POLR charges be eliminated in their entirety, AEP-Ohio offered 
a second set of tariffs, reflecting the elimination of all POLR 
charges, vrithout conceding its right to request rehearing on the 
issue. 

(6) By finding and order issued October 26,2011, the Commission 
foimd, without prejudging any issue that may be raised on 
rehearing in these matters, that the second set of tariffs 
eliminating all POLR charges from the Companies' rates 
shotdd be approved to be effective with the first billing cycle of 
November 2011, sul^ect to Commission review and subsequent 
adjustment if appropriate (Tariff Approval Order). 

(7) Section 4903.10, Revised Code, states that any party who has 
entered an appearance in a Commission proceeding may apply 
for a rehearing with resped to any matters ddermined therein 
by filing an application within 30 days after the entry of the 
order upon the Commission's journal. 

(8) On November 2, 2011, applications for rehearing of tiie 
Remand Order were filed by AEP-Ohio, Industrial Energy 
Users-Ohio (lEU-Ohio), and jointiy by the Ohio Consumers' 
Counsel (OCQ and Ohio Partners for Affordable Energy 
(OPAE) (jointiy, OCC/OPAE). On November 10, 2011, AEP-
Ohio filed a memorandum contra the applications for rehearing 
of lEU-Ohio and OCC/OPAE. On November 14, 2011, lEU-
Ohio and OCC/OPAE filed memoranda contra AEP-Ohio's 
application for rehearing. In their applications for rehearing, 
the parties raise a number of assignments of error, alleging that 
the Remand Order is unreasonable and unlawful, in addition 
to its arguments pertaining to the Remand Order, AEP-Ohio 
raises further arguments and seeks rehearing with respect to 
the Tariff Approval Order. 

(9) By entry on rehearing issued November 22, 2011, the 
Commission granted the applications for rehearing to allow 
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further consideration of the matters specified in the 
applications. 

(10) The Commission has reviewed and considered all of the 
arguments on rehearing. Any arguments on rehearing not 
specifically discussed herein have been thoroughly and 
adequately considered by the Commission and should be 
denied. 

Incremental Carrying Cost for 2001-2(X18 Environmental Investment 

(11) lEU-Ohio raises four arguments in support of its position that 
the Remand Order was unjust and unreas(»iable witii respect 
to the subjed of the carrying costs on 2001-2(X)8 environmental 
investments. In its first assignment of error, EEU-Ohio asserts 
that the Commission's finding that AEP-Ohio may recover 
environmental investment carrying costs pursuant to Section 
4928.143(B)(2)(d), Revised Code, is unlawful and unreasonable 
because the Companies failed to demonstrate that granting 
such recovery would have the effed of providing certainty 
regarding retail electric service, lEU-Ohio argues that AEP-
Ohio provided no evidence on remand that the environmental 
carrying charges in question are "necessary to provide certainty 
in the provision of retail electric service" and that the evidence 
relied upon by the Commission fails to demonstrate how the 
reqiurements of Section 4928.143(B)(2)(d), Revised Code, are 
satisfied such that the charges are "necessary to make retail 
electric service probable." Finally, lEU-Ohio avers that the 
Commission's ddermination that customers benefit from the 
lower cost power received as a result of the environmental 
investments is inconsistent with the maimer in which dectric 
service is dispatohed by PJM Interconnection, LLC, (PJM) based 
on the least cost set of offer prices. (lEU-Ohio App. at 5-8.) 

(12) As an initial matter, AEP-Ohio responds that lEU-Ohio has 
raised no new arguments for the Commission's consideration. 
Further, AEP-Ohio argues that lEU-Ohio's reading of the 
statute is unnatural, pointing out that a charge may have the 
effect of stabilizing or providing certainty regarding retail 
electric service, without being necessary to make the service 
certain or probable. The Companies also dispute lEU-Ohio's 
contention that there is no support in the record for the 
Commission's finding that the environmental carrying charges 
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have the effed of providing certainty to both the Companies 
and their customers. AEP-Ohio further notes tiiat the 
Companies pass the benefit of lower cost power to customers 
through the fuel adjustment clause (FAQ and that the manner 
in which PJM dispatches resources does not negate this 
established practice. (Cos, Memo Contra at 11-13.) 

(13) The Commission thoroughly reviewed the record established 
in both the mitial and remand proceedings and found evidence 
in tiie record offered by AEP-Ohio (Cos. Ex, 7 at 15-16; Cos. Ex. 
7B at 6), which supports a finding that the Companies' 
raivironmental investment carrying charges have the effect of 
providing certainty to both the Companies and their customers 
regarding retail electric service.* This evidence is part of the 
record; it makes no difference that it was offered by AEP-Ohio 
during tiie initial, rather than the remand, proceedings. 
Additionally, we explained in the Remand Order how the 
Companies' testimony satisfies the requirements of Section 
4928.143(B)(2)(d), Revised Code (Remand Order at 13-14). 
Further, we find no merit in lEU-Ohio's argument that the 
environmental canying charges must be necessary to make 
retail elertric service "probable." Section 4928.143(B)(2)(d), 
Revised Code, requires only that the carrying charges "have the 
effect of stabilizing or providing certainty regarding retail 
dectric service." Finally, we find no rdevance in lEU-Ohio's 
argument regarding the dispatch of power by PJM, as AEP-
Ohio, in actual practice, generally uses its own generating units 
to serve its customers and passes the benefit of the lower cost 
power to its customers through the FAC (Ir. XI at 58, 60; Cos. 
Ex. 7B at 6). Moreover, the presence of lower cost units in the 
PJM markd will tend to lower current and future PJM energy 
market prices and contribute to stabilizing prices for the benefit 
of the Companies' customers. Therdore, lEU-Ohio's first 
assignment of error should be rejected. 

(14) lEU-Ohio next asserts that the Commission's findii^g that AEP-
Ohio may recover the carrying costs on 2001-2008 
environmental investments pursuant to Section 
4928.143(B)(2)(d), Revised Code, is unlawful and unreasonable 
because the Companies failed to demonstrate that their other 

References to exhibits or transcripts from the remand proceedings will specifically be designated as such 
in dtis order. All other references refer to evidence from the original record compiled in 2008. 
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revenues do not provide adequate compensation. lEU-Ohio 
argues that, in not requiring AEP-Ohio to make such a 
showing, the Commission has violated, without explanation, its 
own policy regarding the legal basis for authorizing rate 
increases under Section 4928.143(B)(2), Revised Code. As 
evidence of this alleged Commission policy, lEU-Ohio points to 
the Commission's determination in the ESP 1 Order that AEP-
Ohio's enhanced service reliability plan (ESRP) rider should be 
based on the Companies' prudentiy incurred costs sulked to 
Commission review in the context oi a distribution rate case. 
(lEU-Ohio App. at 8-9.) 

(15) AEP-Ohio responds that the ESRP rider was proposed and 
approved pursuant to a different statutory provision, 
specifically. Section 4928.143(B)(2)(h), Revised Code. The 
Companies assert that the Commission's determination that 
Section 4928.143(B)(2)(h), Revised Code, requires a cost basis 
for approval of the recovery of distribution-rdated 
infrastructure improvements does not call into question the 
Connmission's determination that Section 4928.143(B)(2)(d), 
Revised Code, contains no similar requirement (Cos. Memo 
Contara at 13-14.) 

(16) Upon consideration of lEU-Ohio's second assignment of error, 
the Commission finds that lEU-Ohio has raised no new 
argument on rehearing that would warrimt reconsideration of 
the Remand Order. lEU-Ohio cites no authority that would 
require AEP-Ohio to address adequacy of revenue, and we find 
no such requirement or Commission policy with resped to 
Section 4928.143(B)(2)(d), Revised Code. Furtiier, tiie 
environmental investment carrying charges were not reflected 
in the Companies' existing rates prior to our approval in the 
ESP 1 Order (ESP 1 Order at 28; Fkst ESP 1 EOR at 12-13). 
Thus, contrary to lEU-Ohio's claim, there was an economic 
basis upon which to authorize recovery of such costs. 
Accordingly, lEU-Ohio's second assignment of error is without 
merit and should be denied. 

(17) In its third assignment of error, lEU-Ohio argues that the 
Commission ened in finding that recovery of the 
environmental investment carrying charges is authorized 
pursuant to Section 4928.143(B)(1), Revised Code, as no party 
advanced this argument Further, lEU-Ohio contends that the 



08-917-EL-SSO -7-
08-918-EL-SSO 

Commission's determination is beyond the scope of the Court's 
remand and violates the law of the case doctrine. (lEU-Ohio 
App. at 9-13.) 

(18) AEP-Ohio asserts tiiat lEU-Ohio dtes no autiiority for the 
proposition that the Commission must confine its analysis of an 
issue to only those arguments advanced by the parties. The 
Companies further contend that lEU-Ohio misstates the law of 
the case doctrine. AEP-Ohio also notes that lEU-Ohio does not 
and cannot, criticize the merits of the Commission's conclusion, 
in that the environmental investment carrying charges are 
properly recoverable pursuant to Section 4928.143(B)(1), 
Revised Code. (Cos. Memo Contra at 14-16.) 

(19) It is wdl within the Commission's discretion to cite and rely 
upon statutory authority even where such authority is not 
referenced by any party to the proceedings. The Court has 
stated that "nothiig precludes the [Qommission from passing 
upon the proper application or construction of a statute "^ 
Additionally, the Conunission finds no merit in lEU-Ohio's 
assertion that the Remand Order violates tiie law of the case 
doctrine, which "provides that the decision of a reviewing 
court in a case remains tiie law of that case on tiie legal 
questions involved for all subsequent proceedings in the case at 
both the trial and reviewing levels,"^ Pursuant to the doctrine, 
"an inferior court has no discretion to disregard the mandate of 
a superior court in a prior appeal in the same case," absent 
extraordinary circumstances.^ In its remand decision in the 
present cases, the Court reversed and remanded the issue of 
environmental investment carryhig charges, stating that "[o]n 
remand, the [Cjommission may determine whether any of the 
listed categories of [Section 4928.143(B)(2), Revised Code] 
authorize recovery of environmental carrying charges."* The 
Commission fully complied with this mandate and fotmd that 
Section 4928.143(B)(2)(d), Revised Code, authorizes such 
recovery. Although the Court's decision addresses Section 
4928.143(B)(2), Revised Code, which was the statutory 
provision in question on appeal, nothing in the decision 

5 Consumers' Counsel v. Pub. Util. Comm. (1994), 70 Ohio SL3d 244, 248. 
6 Notoip.Notoi (1984), 11 Ohio St3d 1,3. 
7 M,at5. 
* In re AppUcation o/ Columbus S. Power Co. (2011), 128 Ohio St3d 512,520. 
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precludes the Commission from considering other statutory 
provisions that may be relevant in resolving the remanded 
matter of the Companies' environmental carrying charges. The 
law of the case doctrine does not limit the Commission's 
authority to fully consider the issues remanded by the Court. 
lEU-Ohio's third assignment oi error, tiierefore, should be 
denied. 

(20) In its fourth assignment of error, lEU-Ohio argues that the 
Commission unlawfully and unreasonably permitted collection 
of the environmental carrying charges during a period in which 
there was no legal authority to permit collection of those 
revenues. Specifically, lEU-Ohio asserts that the Companies 
were permitted to collect and retain such revenues without 
legal authorization from the point at which the charges became 
subjed to refund to the point at which the Commission issued 
the Remand Order. lEU-Ohio daims that collection of the 
environmental carrying charges was not legally authorized 
until the Remand Order was issued on Odober 3, 2011, (lEU-
Ohio App. at 13-15.) 

(21) AEP-Ohio submits that notwithstanding the Court's remand 
decision, the rates and charges approved by the Commission in 
the ESP 1 Order remained the lawful rates and charges to be 
colleded from customers until the Commission issued the 
Remand Order (Cos. Memo Contra at 5). 

(22) The Commission finds that lEU-Ohio's argument is contrary to 
precedent holding that "[w]hen this court reverses and 
remands an order of the Public Utilities Commission 
establishing a revised rate schedule for a public utility, the 
reversal does not reinstate the rates in effed before the 
[Qommission's order or replace that rate schedule as a matter 
of law, but is a mandate to the [Qommission to issue a new 
order, and the rate schedule filed with the [Cjommission 
remains in effed until the [Cjommission executes tiiis court's 
mandate by an appropriate order."^ Thus, the environmental 
investment canying charges approved for the Companies in 
the ESP 1 Order remained in effed during the course of the 
remand proceedings. Even though the remanded charges were 
made subject to refund pursuant to the May 25,2011, entry, the 

Cleveland Eke. llbim. Co. v. Pub. Util. Comm. (1976), 46 Ohio St2d 105,105 (syllabus). 
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charges remained valid throughout the pendency of these 
proceedings to the point at which we executed tiie Court's 
mandate and issued the Remand Order, reaffirming the 
charges. For this reason, lEU-Ohlo's fourth assignment of error 
should be denied, 

POLR Rider 

(23) AEP-Ohio requests that the Commission grant rehearing and 
fuUy restore the POLR charges as approved in the ESP 1 Order 
or, altemativeiy, restore the charges to the level in place prior 
to the ESP 1 Order, AEP-Ohio raises six arguments in support 
of its position tiiat the Remand Order and Tariff Approval 
Order are unjust and unreasonable with resped to the 
Companies' POLR charges. In its first assignment of error, 
AEP-Ohio argues that the Remand Order's finding that tiie 
Companies failed to present evidence of tiieir actual POLR 
costs and did not justify recovery of their POLR charges at the 
levd reflected in their existing rates is unlawful, unreasonable, 
and against the manifest weigjit of the evidence. AEP-Ohio 
states that the Commission's finding is predicated on the 
erroneous belid that it would have been reasonable for the 
Companies to have undertaken an ex post analysis of their 
POLR costs. AEP-Ohio claims that there is no evidence in the 
record that it was possible to conduct such an analysis. 
According to the Companies, the Commission's finding is also 
inconsistent with the Court's recognition that POLR charges 
may be justified for reasons other than actual costs. AEP-Ohio 
argues that the Commission unreasonably refused to address 
its alternative justification for non-cost-based POLR charges. 
(Cos. App, at 1-5.) 

(24) OCC/OPAE respond that the Commission correctiy 
determined that AEP-Ohio failed to present evidence of its 
actual POLR costs or evidence demonstrating that the 
Companies' POLR charges, if non-cost-based, are reasonable 
(OCC/OPAE Memo Contra at 3-6). lEU-Ohio adds that AEP-
Ohio's first assignment of error should be rejeded as meritiess, 
given the Commission's rejection of the unconstrained option 
model, and that there was nothing to prevent the Companies 
from ddermining their actual, after-the-fact POLR costs. lEU-
Ohio also argues that the record does not support a conclusion 
that tiie unconstrained option model would be appropriate to 
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establish a non-cost-based POLR charge. (lEU-Ohio Memo 
Conti*aat2-6.) 

(25) In the Remand Order, the Commission conduded that "AEP-
Ohio has failed to present evidence of its actual POLR costs and 
has not justified recovery of POLR charges at the level reflected 
in its existing rates" (Remand Order at 24). We thoroughly 
reviewed and dted to ample evidence ui the record in reaching 
this concltision. We rejeded AEP-Ohio's theory that the value 
oi the POLR optionality to customers is precisdy equal to the 
Companies' costs and found that the Companies' modeled 
costs should not be equated with actual costs. We also 
addressed AEP-Ohio's alternative justification for non-cost-
based POLR charges. As another matter, we noted that it 
would have been reasonable for the Companies to cany out an 
ex post analysis of their actual POLR costs, given the Court's 
concerns, and in light of the unique circumstances oi these 
remand proceedings. (Remand Order at 22-23.) The 
Companies' testimony suggests that it would in fad be possible 
to identify after-the-fact POLR costs, despite their concerns 
about the appropriateness of such an analysis, and does not 
directiy refute the possibility (Cos. Remand Ex. 3 at 12-13; 
Remand Tr. II at 246-247). In any event our condusion that 
AEP-Ohio failed to present evidence of its actual costs was not 
predicated on the lack of an ex post analysis. Additionally, as 
we addressed in the Remand Order, the Companies did not 
demonstrate that their POLR charges, if considered non-cost-
based, are reasonable, as required by the Court. Although 
AEP-Ohio points to evidence that purportedly establishes that 
the POLR charges are lawful pursuant to Section 
4928.143(B)(2)(d), Revised Code, AEP-Ohio did not 
demonstrate how the charges derived from the option model 
are reasonable in concept or magnitude. For ti^se reasons, 
AEP-Ohio's first assignment of error has no merit and should 
be rqected. 

(26) In its second assignment of error, AEP-Ohio asserts that the 
Remand Order's finding that the unconstrained option model 
fails to provide a reasonable measure of the Companies' POLR 
costs is unreasonable and against the manifest weight of the 
evidence particularly given the Commission's finding that the 
Companies have POLR risks and that the costs associated with 
such risks may be recovered through a POLR charge. AEP-
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Ohio states that the Commission's finding is predicated on the 
incorrect assumption that the Court rejeded the model as a 
means to measure the Companies' POLR costs. (Cos. App. at 
5-8.) 

(27) OCC/OPAE reply that the Commission correctiy determined 
that AEP-Ohio's unconstrained option model iaUs to 
reasonably measure POLR costs and that the Companies failed 
to meet their burden of proof (OCC/OPAE Memo Contra at 6-
7). lEU-Ohio likewise argues that the Commission should 
reject AEP-Ohio's second assignment oi error, as the option 
modd fails to provide the cost of POLR service (lEU-Ohio 
Memo Contra at 6-8). 

(28) The Court found that the unconstrained option model "does 
not reveal 'the cost to the Companies to be the POLR and carry 
the risks associated therewith.'"^o On remand, the Commission 
considered all oi the evidence with respect to the unconstrained 
option model. We agreed with the Court that the model, which 
purportedly measures the value of the POLR optionality to 
customers, does not disclose AEP-Ohio's POLR costs, in light of 
our finding that the value of the POLR optionality provided to 
customers does not equal the Companies' costs. (Remand 
Order at 28-29.) There is tiius no merit in AEP-Ohio's 
argument that we wrongly applied the Court's decision. 
Ndther was it unreasonable or unlawfid to eliminate the 
Companies' POLR charges. Although we indeed recognized 
that AEP-Ohio has POLR risks and tiiat the costs assodated 
with such risks may be recovered through a POLR charge 
(Remand Order at 22), the model faib to measure such costs. 
AEP-Ohio failed to support its proposed POLR charges and, 
witiiout evidence in the record to establish an appropriate 
amount for recovery, the Commission did not err in 
eliminating the POLR charges. AEP-Ohio's second assignment 
of error should be denied. 

(29) AEP-Ohio next argues that the Remand Order exceeds the 
scope of the Commission's jurisdiction in finding that the 
POLR risk of an electric distribution utility (EDU) does not 
indude migration risk and conflicts with Sections 4928.14 and 
4928.141, Revised Code. According to the Companies, 

10 In re AppUcation of Columbus S. Power Co. (2011), 128 Ohio St3d 512,518 (quoting ESP 1 Order at 40). 
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migration risk was not properly an issue for the Commission's 
consideration in the remand proceedings. Additionally, AEP-
Ohio contends that the Remand Order contains conflicting 
findings regarding migration risk. (Cos. App. at 8-13.) 

(30) Accorduig to OCC/OPAE, tiie Commission acted within its 
discretion in its condud of the remand proceedings in allowing 
the scope of the proceedings to indude definition of POLR 
risks. OCC/OPAE assert that the Court reversed the entire 
order authorizing the Companies' POLR charges. 
(OCC/OPAE Memo Contra at 8-10.) lEU-Ohio contends tiiat 
the Commission correctiy followed the Court's decision to 
conclude that POLR risk does not indude migration risk or the 
related lost revenues (lEU-Ohio Memo Contra at 8-11). 

(31) The Commission disagrees with AEP-Ohio's argument that the 
Remand Order contains conflicting findings regarding 
migration risk. The first finding refers to the "'risks associated 
witii customers switching to [competitive retail dectric service] 
providers and returning to the dectric utility's [standard 
service offer] rate'" and the Commission's continued belief that 
"the Companies have such risks and that the costs associated 
with such risks may be recovered through a POLR charge" 
(Remand Order at 22, quoting ESP 1 Order at 40). This finding 
was not intended to specifically distinguish between migration 
risk and return risk or to imply that migration risk is a proper 
component of a POLR charge. In the second finding, however, 
we specified that "migration risk is more properly regarded as 
a business risk faced by all retail suppliers as a result of 
competition rather than a risk resulting from an EDU's POLR 
obligation" (Remand Order at 31-32). With respect to AEP-
Ohio's remaining arguments on the subject of migration risK, 
the Companies have presented no new arguments for our 
consideration. Accordingly, the Companies' third assignment 
of enor should be denied, 

(32) In its fourtii assignment oi error, AEP-Ohio asserts that the 
Remand Order and Tariff Approval Order exceed the scope of 
the Commission's jurisdiction in eliminating the POLR charges 
in full. The Companies argue that the Commission is 
precluded from eliminating that portion of the POLR charges 
that the Connmission approved in the RSP Case prior to the 
ESPl Order as it was not open to challenge in these 
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proceedings or called into question by the Court's remand 
decision. (Cos. App. at 13-17.) 

(33) In response, OCC/OPAE contend that the Commission aded 
within its discretion when it ordered the elimination of the 
entire POLR charges from the Companies' tariffs. OCC/OPAE 
note that the Commission approved POLR charges in the ESP 1 
Order that were based on pre-ESP 1 rates plus an additional 
amount (OCC/OPAE Memo Confra at 11-12.) lEU-Ohio 
points out tiiat the POLR charges approved in the ESP 1 Order, 
which are based on the unconsfrained option model, have no 
continuing relationship with any amount authorized for 
collection in the RSP Case. According to lEU-Ohio, once the 
Commission rejected the option model, there was no basis for 
authorizing any POLR charges. (lEU-Ohio Memo Contra at 11-
13.) 

(34) The Commission notes that AEP-Ohio originally proposed 
POLR charges that would collect a revenue requirement of 
$108,2 million for CSP and $60.9 million for OP (ESP 1 Order at 
38). Specifically, the Compaiues adjusted the POLR charges 
authorized in the RSP Case such that the proposed new level of 
costs, which were based on the option model, would be 
recovered (Cos. Ex. 1 at 12, Ex. DMR-S; Cos. Ex. 2-A at 31). In 
the ESP 1 Order, we approved 90 percent of the proposed 
charges, finding that "the POLR rider shall be established to 
collect a POLR revenue requirement of $97.4 million for CSP 
and $54.8 million for OP" (ESP 1 Order at 40). The Court 
subsequentiy reversed the provisions of the ESP 1 Order that 
authorized the Companies' POLR charges.!^ As the ESP 1 
Order specifically addressed the full amount of the proposed 
revenue requirements, not just the increased amount, and 
authorized 90 percent of the proposed charges, we find no 
error in having eliminated the charges in their entirety. AEP-
Ohio's fourth assignment of error is thus denied. 

(35) AEP-Ohio next claims that the Remand Order and Tariff 
Approval Order are unreasonable and unlawful in ordering the 
elimination of the POLR charges in full given the Commission's 
findings in the Remand Order that "the Companies have such 
risks and that the costs assodated with such risks may be 

11 In re Application of Cdumbus S. Power Co. (2011), 128 Ohio St.3d 512,519. 
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recovered through a POLR charge" (Remand Order at 22) and 
that AEP-Ohio "has not justified recovery of POLR charges at 
the level refleded in its existing rates" (Remand Order at 24). 
AEP-Ohio maintains that it is unreasonable based on the record 
to conclude that tiie Companies should receive no 
compensation for the unique POLR risks that the law imposes. 
(Cos. App. at 17-19.) 

(36) OCC/OPAE respond that the Commission's elimination of 
AEP-Ohio's POLR charges was not unreasonable or unlawful 
because the Companies failed to med their burden of proving 
their out-of-pocket POLR costs (OCC/OPAE Memo Confra at 
13), lEU-Ohio adds tiiat AEP-Ohio essentially seeks to 
continue to collect POLR charges at the level authorized in the 
RSP Case based on no record support and a claim that it is 
entitied to some levd of compensation in light of the 
Commission's finding that the Companies have POLR risks 
(lEU-Ohio Memo Confra at 13-15). 

(37) As discussed above, the Companies did not justify thefr . 
proposed POLR charges, which were derived firom a modd 
that does not meastire POLR costs. In the absence of evidence 
as to the appropriate amount for recovery, the Commission did 
not err in fidly eliminating the POLR charges. AEP-Ohio's fifth 
assignment of error should be denied. 

(38) In its sixth assignment of error, AEP-Ohio argues that the Tariff 
Approval Order is unlawful in that it circumvents the 
jurisdictional rehearing process and fails to sd forth the 
reasons prompting the Commission to reverse its conclusion in 
the Remand Order that only the "increased POLR charges 
authorized as a part of the ESP Order are insuffidentiy 
supported by the record on remand" (Remand Order at 33). 
AEP-Ohio asserts that it has consistentiy advocated that the 
scope of the remand proceedings is jurisdictionally limited to 
the amount of the POLR increase authorized in the ESP 1 
Order, although other parties contend that the POLR charges 
should be eliminated in their entirety. The Companies claim 
that the Commission resolved this dispute in thefr favor in the 
Remand Order but reversed course, without explanation, in the 
Tariff Approval Order. (Cos. App. at 19-22.) 
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(39) In reply, OCC/OPAE argue that the Tariff Approval Order is 
lawful, noting that the Commission routinely approves tariffs 
prior to the resolution of applications for rehearing. 
OCC/OPAE also assert that the Remand Order was not 
dispositive of the issue of whether the Companies' POLR 
charges should be eliminated in full or m part. (OCC/OPAE 
Memo Confra at 13-14.) lEU-Ohio agrees with OCC/OPAE 
that the Tariff Approval Order is a valid order. According to 
lEU-Ohio, in the Remand Order, the Commission conduded 
that the Companies' POLR charges cannot be authorized and 
dfrected them to file tariffe removing the POLR charges. 
Accordingly, lEU-Ohio claims that the Tariff Approval Order 
cannot properly be described as an "unexplained reversal." 
(lEU-Ohio Memo Contra at 15-17.) 

(40) Upon consideration of AEP-Ohio's sixth assignment of error, 
the Commission finds it necessary to clarify the intent of the 
Remand Order, as the parties differ considerably in thefr 
understanding of whether the Companies' POLR charges were 
expected to be eliminated in full or in part. Although AEP-
Ohio quotes several portions of the Remand Order that 
purportedly support its argument that the Commission 
intended to eliminate the POLR charges only in part, it was our 
intent in the Remand Order to direct the Companies to 
eliminate the POLR charges in thefr entirety, consistent with 
our finding tiiat the Companies failed to provide any evidence 
of thefr actual POLR costs and that the unconsfrained option 
model does not measure POLR costs. The portions of the 
Remand Order cited by AEP-Ohio were meant to convey tiiat 
the full amount of the POLR charges authorized in the ESP 1 
Order, and not just the amount of tiie increase over the prior 
POLR charges authorized in the RSP Case, should be pulled 
out of the revised tariffs. As discussed above, the ESP 1 Order 
addressed the full amount of the Companies' proposed POLR 
revenue requfrements, not just the increased amount and 
authorized 90 percent of thefr proposed charges. Accordingly, 
we find no merit in AEP-Ohio's argument that the Commission 
reversed course in the Tariff Approval Order and cfrcumvented 
the rehearing process. AEP-Ohio's sixth assignment of error 
should be denied. 
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Flow-Through Effects of Remand 

(41) lEU-Ohio's fifth, sixth, seventh, and eighth assignmente of 
error pertain to the Commission's freatment in the Remand 
Order of tiie flow-through effects of the Court's remand. In its 
fifth assignment of error, lEU-Ohio argues that the Commission 
unlawfully and unreasonably failed to order an adjustment of 
OFs phase-in deferral balance caused by the ESP 1 rate caps on 
the theory that the proposed adjustment would be t<mtamount 
to retroactive ratemaking. lEU-Ohio next submits that the 
Commission unlawfiilly and unreasonably failed to order an 
adjustment of OFs phase-in dderral balance based on a 
finding that the past rates have already been collected from 
customers, which is not supported in the record. In ite seventh 
assignment of error, lEU-Ohio argues that the Commission 
unlawfully and unreasonably extended the prohibition on 
retroactive ratemaking to prevent an adjustment oi phase-in 
deferral balances that have not been colleded from customers 
and were subjed to further adjustment by the ESP 1 Order, 
which established the basis for the ddenal balances. Finally, 
lEU-Ohio contends that the Commission unlawfully and 
unreasonably failed to address the flow-through effecfe of the 
Court's remand on dderral balances; recovery of delta and 
Universal Service Fund revenues; earnings of the Companies 
pursuant to the significantiy ©ccessive earnings test of Section 
4928.143(F), Revised Code; and tiie Companies' pending ESP 
application in Case No. 11-346-EL-SSO, et al. (lEU-Ohio App, 
at 15-25.) 

(42) Sknilarly, OCC/OPAE argue that the Conunission erred when 
it failed to reduce the phase-in deferrals by the amount of the 
unjustified POLR charges colleded from April 2009 through 
May 2011 (i.e., from the beginning of the ESP 1 term through 
the point at which the charges became subjed to refund). 
Specifically, in thefr first assignment of error, OCC/OPAE 
assert that the defdrrals violate Section 4928.143, Revised Code, 
ill that the deferrals are a dfrect result of rates that the 
Companies did not justify under Section 4928.143(B)(2), 
Revised Code (OCC/OPAE App. at 6-10). In thefr second 
assignment of error, OCC/OPAE claim that the phase-in is not 
just and reasonable and includes deferrals that are not related 
to the incuned costs of ESP 1, in violation of Section 4928,144, 
Revised Code (OCC/OPAE App. at 10-11). Next, OCC/OPAE 
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contend t lut in failing to reduce the amount of the dderrals, 
the Commission violated Section 4928.06, Revised Code, and 
the state policies found in Section 4928.02(A) and (L), Revised 
Code (OCC/OPAE App. at 11-12). In thefr fourth assignment 
of eiTcar, OCC/OPAE dispute the Commission's conclusion that 
an adjustment to the dderrals would constitute retroactive 
ratemaking. OCC/OPAE maintain that where there is a rate 
mechanism that provides for a prospective adjustment there is 
no refroactive ratemaking. (OCC/OPAE App. at 12-14.) 

(43) In a similar vein, OCC/OPAE argue in thefr fifth assignment of 
error that the Commission should have ordered the Companies 
to compensate customers for POLR charges collected from 
April 2009 througji May 2011 in the form of interest at a rate of 
10.93 percent (OCC/OPAE App. at 14-15). 

(44) AEP-Ohio argues that the Commission properly rejected the 
flow-through arguments of lEU-Ohio and OCC/OPAE because 
revenues collected under tariffe approved by tiie Commission 
are lawfully collected, notwithstanding the fad that the Ohio 
Supreme Court subsequentiy reverses and remands the 
Commission's order approving the tariffe (Cos. Memo Contra 
at 3-6). Additionally, tiie Companies contend that the deferrals 
were properly approved in the Commission's ESP 1 Order and 
cannot now be collaterally attacked in tiie remand proceedir^ 
(Cos. Memo Confra at 6-7). AEP-Ohio also asserts that a 
reduction in the ddenals would constitute retroactive 
ratemaking (Cos. Memo Confra at 7-11). Finally, the 
Companies claim tiiat, if the Commission were to order an 
adjustment to the dderrals, it would undermine state policy, 
contrary to the argument of OCC/OPAE (Cos. Memo Contra at 
11), 

(45) The Commission affirms its decision to decline to order an 
adjustment to the FAC deferral balance as any such adjustment 
would constitute unlawful refroactive ratemaking. As we 
thoroughly discussed in the Remand Order, lEU-Ohio and 
OCC/OPAE seek what would essentially amount to a refund 
or credit of the Companies' unjustified charges, which is not a 
permissible remedy pursuant to Court precedent We find that 
many of the argumente raised by lEU-Ohio and OCC/OPAE 
with regard to tiie flow-through effects of the Court's remand 
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were afready raised by the parties and have been fuUy 
addressed (Remand Order at 34-36). 

(46) In its sixth assignment of error, lEU-Ohio challenges the 
Commission's finding that "[c]onsistent with the Court's 
precedent, we cannot order a prospective adjustment to 
accotmt for past rates that have already been collected from 
customers and subsequentiy found to be unjustified" (Remand 
Order at 36). Specifically, lEU-Ohio disputes that the rates 
have already been collected from customers, noting that the 
dderrals created as a result of the ESP 1 Order are for amoimte 
that have not yd been colleded from customers. We note, 
however, that the past rates to which we were rderring are not 
the ddenals but rather the rates associated with the unjustified 
POLR charge that have in fact afready been collected from 
customers. Therefore, we find no merit in lEU-Ohio's 
contention that the Remand Order is premised on an incorrect 
factual assertion, and lEU-Ohio's sixth assignment of error 
should be denied, 

(47) Given our finding that an adjustment to tiie FAC dderral 
balance would constitute unlawful refroactive ratemaking, the 
Commission finds no merit in OCC/OPAE's arguments that 
tiie Remand Order violates Sections 4928.02, 4928,06,4928,143, 
and 4928.144, Revised Code. Further, with respect to 
OCC/OPAE's contention that the phase-in includes dderrals 
that are not related to the incurred cosfe of ESP 1, we note that 
the dderred costs in question are FAC, not POLR, costs. 
Accordingly, OCC/OPAE's first, second, and thfrd 
assignments of error should be denied, 

(48) For the reasons provided in response to the parties' otho: 
argumenfe rdated to flow-through effecfe (Remand Order at 
35-36), OCC/OPAE's fifth assigmnent of enor regarding 
interest on the unjustified POLR charges for the period of April 
2009 through May 2011 is without merit and should be denied. 

(49) In sum, we find that lEU-Ohio's fifth, sixth, seventh, and eighth 
assignments of error, as well as the five assignmenfe of error 
raised by OCC/OPAE, should be denied. 
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It is, therdore, 

ORDERED, That tiie applications for rehearing filed by AEP-Ohio, lEU-Ohio, and 
OCC/OPAE on November 2,2011, be denied. It is, further, 

ORDERED, That a copy of this entry on rehearing be served upon all persons of 
record in these cases. 
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