/«:::‘1\
e
2, 2
< B
" BEFORE %,
Bl THE PUBLIC UTILITIES COMMISSION OF OHIO Y
/% o Ca
A, Z
% o
Q g -
In the Matter of the Application of QO '-%;

Ohio Power Company and Columbus Case No. 10-2376-EL-UNC
Southern Power Company for Authority

to Merge and Related Approvals.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer
Pursuant to §4928.143, Ohio Rev. Code,
in the Form of an Electric Security Plan.

Case No. 11-346-EL-SSO
Case No. 11-348-EL.-SSO

Nt Ntgtt” Vet Nttt gst” g

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Approval of
Certain Accounting Authority.

Case No. 11-349-EL-AAM
Case No. 11-350-EL-AAM

Nt Vst” Vit g

In the Matter of the Application of
Columbus Southern Power Company to
Amend its Emergency Curtailment
Service Riders.

Case No. 10-343-EL-ATA

i

In the Matter of the Application of
Ohio Power Company to Amend its
Emergency Curtailment Service Riders.

Case No. 10-344-EL-ATA

e

In the Matter of the Commission Review
Of the Capacity Charges of Ohio Power
Company and Columbus Southern
Power Company.

Case No. 10-2929-EL-UNC

St N e e

In the Matter of the Application of
Columbus Southern Power Company
for Approval of a Mechanism to Recover
Deferred Fuel Costs Ordered Under
Ohio Revised Code 4928.144.

Case No. 11-4920-EL-RDR

Nt mgt” et “gp? “opme?

In the Matter of the Application of )
Ohio Power Company for Approval of a )
Mechanism to Recover Deferred Fuel )
Costs Ordered Under Ohio Revised )
Code 4928.144.

Case No. 11-4921-EL-RDR

This is to certify thlt the images appearing are an
accurate and complete reproduction of a case file

document del in the regular course of business.
{C36478:7} mcmiciné_mto Processed a/ f'/ﬁ L.Z




APPLICATION FOR REHEARING AND MEMORANDUM IN SUPPORT
OF INDUSTRIAL ENERGY USERS-OHIO

Samuel C. Randazzo (Counsel of Record)
Frank P. Darr

Joseph Oliker

MCNEES WALLACE & NURICK LLC
21 East State Street, 17™ Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
Imcalister@mwncmh.com
jclark@mwncmh.com

January 13, 2012 Attorneys for Industrial Energy Users-Ohio

{C36478:7 }


mailto:sam@mwncmh.com
mailto:lmcalister@mwncmh.com
mailto:jclark@mwncmh.com

APPLICATION FOR REHEARING
MEMORANDUM IN SUPPORT
1 INTRODUCTION
L. ARGUMENT
A. Standard of Review

B. The ESP as Modified Does Not Pass the Statutory Test for Approval

1.

{C36478:7}

TABLE OF CONTENTS

The Commission’s Opinion and Order is Unlawful and
Unreasonable Because the Commission Did Not Comply With
the Statutory Requirement of Section 4928.143(C)(1), Revised
Code, When the Commission Failed to Consider the Full Term
of the ESP Proposed in the Stipulation (“Stipulation ESP”) in

Applying the ESP versus MRO Test. ... recseenens

The Commission’s Opinion and Order is Unlawful and
Unreasonable Because the Determination That the Stipulation
ESP Was More Favorable in the Aggregate Than an MRO Is Not

Supported by the Manifest Weight of the Evidence. ........................

The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Applied Section
4928.143(C)(1), Revised Code, to an Entity that Was Not an

The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Excluded Costs That
Should Have Been Included in the Stipulation ESP When It

Applied the ESP versus MRO Test. .....ccoiricciciimmimcvincnienn e sesemisnnnnenn

The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Shifts the Burden of
Proof to Show that the Stipulation ESP Is More Favorable Than

an MRO to a Party Other Than the Company. ........ccoocoiiieciiiieecnes

The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Included “Other
Factors, Inciuding Qualitative Factors,” in its Application of

the ESP versus MRO TesSt.......cicicemccinnemecrsevaninneceneranrensmseneanvanses

----------------------------------------------------------------------------

........................................................................................

.12

12

.19

.19



C. Base Generation Rate Increase

8.

10.

11.

12.

13.

D. Base Generation Rate Increase

{C36478:7}

The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved the
Stipulation ESP, as Modified, with Placeholder Riders Without

Accounting for Their Cost. ... e

The Generation Capacity Charge Increase Authorized by the
Commission’s Opinion and Order Is Unlawful and
Unreasonable Because It Is Arbhitrary, Retroactive, Outside the
Commission’s Authority, and Results in Rates and Services

that Are Unduly Discriminatory and Non Comparable.....................

The Commission’s Opinion and Order is Unlawful and
Unreasonable Because the Commission Approved a Two-
tiered Generation Capacity Service Pricing Scheme That
Purposely Erects Barriers to Customer Choice in Violation of

State Law and Energy Policy.......cccriminiinimnsiininenssssncsssssne s

The Commission’s Opinion and Order Approving a Two-Tiered
Generation Capacity Service Pricing Scheme Is Unlawful and
Unreasonable in That a Finding That the Scheme as Modified
Does Not Violate Any Important Regulatory Principle or
Practice Is Not Supported by the Manifest Weight of the

LY Te (=Y 4 L o1 - S

The Commission’s Opinion and Order Is Unlawful and
Unreasonable in that the Commission Permits the Recovery of
Transition Revenue through the Two-Tiered Generation
Capacity Service Pricing Scheme Outside the Market

Development Period and the Transition Period.........ccccccerevcrnmnenne.

The Commission’s Opinion and Order Approving the Two-
Tiered Generation Capacity Service Pricing Scheme Is
Unlawful and Unreasonable In That the Commission Failed to
Order the Companies to File Tariffs Detailing the Manner in
Which Capacity Service Charges Will be Determined as

Required by the Ohio Revised Code........ccccocimrreiiiinnciccimrnecesvneeee

The Commission Should Grant Rehearing to Clarify Its Order
Directing the Companies to Apply RPM-based Prices to
Generation Service Capacity Associated with Customers

Shopping Through Governmental Aggregation Programs..............

--------------------------------------------------------------------

..19



14. The Commission’s Opinion and Order is Unlawful and
Unreasonable In That It Authorizes an Increase in Base
Generation Rates Without a Cost Justification in Violation of
Commission Precedent.........ccccveceeiimccnivercaisrsormensvsurssnnssmsessseressssansenssuns 45

E. Placeholder RIAErS..... ..o ieeceesccrernceneinnssrsns senssssnssnnsssansanssnssassasnnuassansnnns 50

15. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Held That It Could
Authorize a Placeholder Rider Pursuant to Section 4928.143,
ReVviISed Code.......cciiermeiermennnreramc s ananiasnaransrassstanssnrarntnnnnsess snsnnseenns 50

16. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved a
Generation Resource Rider Without Statutory Authority to Do

17. The Commission’s Opinion and Order is Unlawful and
Unreasonable Because the Commission Approved a Pool
Modification or Termination Rider (“PMR”) Not Authorized by
Law and Which Exposes Customers to Nearly Unlimited Costs
of Pool Termination.......c.. i s s s 54

F. Market Transition RIAer ... ..o ceccimeiersceresicrto s istane cauasronssmsresssasssanansansansn 56

18. The Commission’s Opinion and Order Is Unlawful and
Unreasonable In That It Approved a Market Transition Rider
(“MRT”) Without Statutory Authority to Do So.........ccccvvciriieieeen. 56

19. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved a Market
Transition Rider that Increases the Revenue Generated by the
ESP Rates by $24 Million Without Findings of Fact or
Supporting Opinion in Violation of Section 4903.09, Revised
L0 o T 1 RO 59

20. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved a Market
Transition Rider That Increases the Revenue Generated by the
ESP Rates by $24 Million Without a Cost Justification or
Explanation for the Commission’s Failure to Follow Its Own
Precedent. ... eciiiiiervcimmnen e r e s s e n e n e s s e s an s ensn ey e mmnmEavase 59

G. Phase-In Recovery Rider .......cc.ccocuimmiicicimninnctnicnscnscnnsessssmmsarssnsmssassssmness snas 60

21. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved a Phase-In
Recovery Rider (“PIRR”) That Violates Regulatory Principles

{C36478:7 } i



22,

23.

H. Corporate Separation

24.

25.

J. The Motions to Dismiss

26.

27.

. CONCLUSION

{C36478:7}

and Statutory Requirements Requiring the Alignment of Costs

= g Lo I =Y 3= 1 O OO

The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved a Phase-In
Recovery Rider That is Not Just and Reasonable when the
Commission Failed to Remove the Accumulated Deferred
Income Taxes (ADIT) From the Calculation of the Deferred
Amounts and Imposed a Debt-Based Carrying Charge Rate

That Exceeds a Reasonable AmMount.........ccoeecvimmiirme e srmncesescnenneas

The Attorney Examiner Inappropraitely Granted the
Companies’ Motion to Strike Portions of the Direct Testimony

Of IEU-Ohio WHNESS BOWSEeT . .......ceeeie e irecee e mmimese e mememmenm s emes

The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved the
Transfer of Generation Assets Without Requiring Compliance

With the Relevant Statute and Commission Rules.......ccouvemcemennee...

Customer Benefits and Public Interest Findings.......ccccoimevceimencnnns

The Commission’s Opinion and Order is Unlawful and
Unreasonable Because the Commission’s Finding That the
Stipulation, as Modified and Taken as a Package, Benefits
Ratepayers and the Public Interest Is Not Supported by the

Manifest Weight of the Evidence. ...........cccciiiieierrcccccrnmnnincienssenes

The Commission Unlawfully and Unreasonably Denied the

Motions to Dismiss by IEU-Ohio. ...

The Commission Should Grant Rehearing and Order that

Rates Be Collected Subject to Reconciliation. ...........ccccercercennecenns

-------------------------------------------------------------------------------------------------

...65

...66

...69

.78



BEFORE

THE PusLic UTILITIES COMMISSION OF OHIO

In the Matter of the Application of

Ohio Power Company and Columbus
Southern Power Company for Authority
to Merge and Related Approvals.

In the Matter of the Application of
Columbus Southern Power Company and
Ohio Power Company for Authority to
Establish a Standard Service Offer
Pursuant to §4928.143, Ohio Rev. Code,
in the Form of an Electric Security Plan.

In the Matter of the Application of
Columbus Southern Power Company and
Chio Power Company for Approval of
Certain Accounting Authority.

In the Matter of the Application of
Columbus Southern Power Company to
Amend its Emergency Curtailment
Service Riders.

In the Matter of the Application of
Ohio Power Company to Amend its
Emergency Curtailment Service Riders.

In the Matter of the Commission Review
Of the Capacity Charges of Ohio Power
Company and Columbus Southern
Power Company.

In the Matter of the Application of
Cotumbus Southern Power Company
for Approval of a Mechanism to Recover
Deferred Fuel Costs Ordered Under
Ohio Revised Code 4928.144.

In the Matter of the Application of

Ohio Power Company for Approval of a
Mechanism to Recover Deferred Fuel
Costs Ordered Under Ohio Revised
Code 4928.144.

{C36478:7 }

et it Nt St ot ottt vt gt e Vgt ngt” et ot gyt e s’ “opt? g’

et S Noue®

B T et st N St

S e Sovmt et “mme?

Case No.

Case No.
Case No.

Case No.

Case No.

Case No.

Case No.

Case No.

Case No.

Case No.

10-2376-EL-UNC

11-346-EL-SSO
11-348-EL-SSO

11-349-EL-AAM

11-350-EL-AAM

10-343-EL-ATA

10-344-EL-ATA

10-2929-EL-UNC

11-4920-EL-RDR

11-4921-EL-RDR



APPLICATION FOR REHEARING OF INDUSTRIAL ENERGY USERS-QHIO

Pursuant to Section 4903.10, Revised Code, and Rule 4901-1-35, Ohio

Administrative Code (“OAC™), Industrial Energy Users-Ohio (“IEU-Ohio”) respectfully

submits this Application for Rehearing of the Opinion and Order issued by the Public

Utilities Commission of Chio (“Commission”) on December 14, 2011 on the electric

security plan (“ESP”) and other matters contained in a Stipulation and Recommendation

(“Stipulation™) filed with the Commission on September 7, 2011 by Columbus Southern

Power Company and Chio Power Company (individually “CSP” and “OP”, respectively,

and collectively “Companies” or “AEP-Chio”) and others (collectively, the Signatory

Parties).

The Commission’s Opinion and Order approving the Stipulation with

modifications is unlawful and unreascnable for the following reasons:

{C36478:7 }

The Commission’s Opinion and Order is Unlawful and Unreasonable
Because the Commission Did Not Comply With the Statutory
Requirement of Section 4928.143(C){1), Revised Code, When the
Commission Failed to Consider the Full Term of the ESP Proposed in
the Stipulation (“Stipulation ESP”) in Applying the ESP versus MRO
Test.

The Commission’s Opinion and Order is Unlawful and Unreasonable
Because the Determination That the Stipulation ESP Was More
Favorable in the Aggregate Than an MRO Is Not Supported by the
Manifest Weight of the Evidence.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because the Commission Applied Section 4928.143(C){1), Revised
Code, to an Entity that Was Not an EDU.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because the Commission Excluded Costs That Should Have Been
Included in the Stipulation ESP When It Applied the ESP versus MRO
Test.



10.

1.

12.

13.
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The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because Commission Shifts the Burden of Proof to Show that the
Stipulation ESP Is More Favorable Than an MRO to a Party Other
Than the Company.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because the Commission Included “Other Factors, Including
Qualitative Factors,” in its Application of the ESP versus MRO Test.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because the Commission Approved the Stipulation ESP, as Modified,
with Placeholder Riders Without Accounting for Their Cost.

The Generation Capacity Charge Increase Authorized by the
Commission’s Opinion and Order Is Unlawful and Unreasonable
Because It Is Arbitrary, Retroactive, Outside the Commission’s
Authority, and Results in Rates and Services that Are Unduly
Discriminatory and Non Comparable.

The Commission’s Opinion and Order is Unlawful and Unreasonable
Because the Commission Approved a Two-tiered Generation
Capacity Service Pricing Scheme That Purposely Erects Barriers to
Customer Choice in Violation of State Law and Energy Policy.

The Commission’s Opinion and Order Approving a Two-Tiered
Generation Capacity Service Pricing Scheme Is Unlawful and
Unreasonable In That a Finding That the Scheme as Modified Does
Not Violate Any Important Regulatory Principle or Practice Is Not
Supported by the Manifest Weight of the Evidence.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
in that the Commission Permits the Recovery of Transition Revenue
through the Two-Tiered Generation Capacity Service Pricing Scheme
Outside the Market Development Period and the Transition Period.

The Commission’s Opinion and Order Approving the Two-Tiered
Generation Capacity Service Pricing Scheme Is Unlawful and
Unreasonable In That the Commission Failed to Order the
Companies to File Tariffs Detailing the Manner in Which Capacity
Service Charges Will be Determined as Required by the Ohio
Revised Code.

The Commission Should Grant Rehearing to Clarify Its Order
Directing the Companies to Apply RPM-based Prices to Generation
Service Capacity Associated with Customers Shopping Through
Governmental Aggregation Programs.
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15.

16.

17.

18.

19.

20.

21.

22.

23.
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The Commission’s Opinion and Order Is Unlawful and Unreasonable
In That It Authorizes an Increase in Base Generation Rates Without a
Cost Justification in Violation of Commission Precedent.

The Commission’s Opinion and Order is Unlawful and Unreasonable
Because the Commission Held That It Could Authorize a Placeholder
Rider Pursuant to Section 4928.143, Revised Code.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because the Commission Approved a Generation Resource Rider
Without Statutory Authority to Do So.

The Commission’s Opinion and Order is Unlawful and Unreasonable
Because the Commission Approved a Pool Modification or
Termination Rider (“PMR”) Which Exposes Customers to Nearly
Unlimited Costs of Pool Termination.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
In That It Approved a Market Transition Rider Without Statutory
Authority to Do So.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because the Commission Approved a WMarket Transition Rider
(“MTR”)That Increases the Revenue Generated by the ESP Rates by
$24 Million Without Findings of Fact or Supporting Opinion in
Violation of Section 4903.09, Revised Code.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because the Commission Approved a Market Transition Rider That
Increases the Revenue Generated by the ESP Rates by $24 Million
Without a Cost Justification or Explanation for the Commission’s
Failure to Follow Its Own Precedent.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because the Commission Approved a Phase-In Recovery Rider
(“PIRR”} That Violates Regulatory Principles and Statutory
Requirements Requiring the Alignment of Costs and Benefits.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because the Commission Approved a Phase-In Recovery Rider That
is Not Just and Reasonable When the Commission Failed to Remove
the Accumulated Deferred Income Taxes From the Calculation of the
Deferred Amounts and Imposed a Debt-Based Carrying Charge Rate
That Exceeds a Reasonable Amount.

The Attorney Examiner Unlawfully and Unreasonably Granted the
Companies’ Motion to Strike Portions of the Direct Testimony of IEU-
Ohio Witness Bowser.



24.

25.

26.

27.

The Commission’s Opinion and Order Is Unlawful and Unreasonable
Because the Commission Approved the Transfer of Generation
Assets Without Requiring Compliance With the Relevant Statute and
Commission Rules.

The Commission’s Opinion and Order is Unlawful and Unreasonable
Because the Commission’s Finding That the Stipulation, as Modified
and Taken as a Package, Benefits Ratepayers and the Public Interest
Is Not Supported by the Manifest Weight of the Evidence.

The Commission Unlawfully and Unreasonably Denied the Motions
to Dismiss by IEU-Ohio.

The Commission Should Grant Rehearing and Order that Rates Be
Collected Subject to Reconciliation.

As discussed in greater detail in the Memorandum in Support aftached hereto,

IEU-Ohio respectfully requests that the Commission grant this Application for Rehearing

and further modify the Stipulation ESP to remove the unlawful and unreasonable

provisions that were not removed by the December 14, 2011 Opinion and Order.
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MEMORANDUM IN SUPPORT

L INTRODUCTION

Throughout these proceedings, the contested issues have placed serious legal,
policy, and practical questions before the Commission. Initially these guestions were
raised by the ESP applications (“Applications”) filed by OP and CSP (collectively the
“Companies”). The Applications were universally opposed by the Commission’s Staff
(“Staff’) and every other stakehalder' because the Application contained uhfawfu! and
unreasonable proposals. Eventually, the focus of the litigation shifted to proposals
contained in a Stipulation and Recommendation (“Stipulation”} filed on September 7,

2011.

Both the Applications and the Stipulation contained proposals that have common
purposes and outcomes. The Applications and the Stipulation asked the Commission to
authorize the Companies to: (1) Unreasonably and unlawfully increase default
generation supply prices; (2) Unreasonably and unlawfully increase capacity charges
paid by competitive retail electric service (“CRES”) suppliers so that the Companies are
empowered economically to constrain exercise of the “customer choice” right that is the
centerpiece of Ohio’s legal framework for electricity regulation; (3) Unreasonably and

unlawfully avoid the full requirements of the statutory test that an ESP must satisfy

' IEU-Ohio filed a motion to dismiss without prejudice that identified several material procedural errors in
the Companies’ Applications. Motion to Dismiss and Memorandum in Support of Industrial Energy Users-
Chio (May 10, 2011) (“May 2011 Motion”). IEU-Ohio renewed that motion at the completion of the
Companies’ case-in-chief. Tr. Vol. VI at 956-58.

{C36478:7} 7



before the Commission can lawfully approve that ESP for OP and CSP; and, (4)
Unreasonably and unlawfully authorize the Companies to establish “placeholder riders”
that set the stage for future unlawful and unreasonable rate increases or bring into play
other riders that unreasonably and unlawfully increase electric bills (on a bills rendered

basis) effective January 1, 2012.

On December 14, 2011, the Commission issued an Opinion and Order modifying
and approving the contested Stipulation. The Opinion and Order modified the

Stipulation in some respects, but did not address all the contested issues 2

This Application for Rehearing invites the Commission to complete the work that
must be done before the Commission can lawfully approve an ESP and to further
modify the Stipulation ESP to remove many unlawful and unreasconable provisions.
Rehearing is necessary because the Stipulation’s fundamental legal defects were
mostly untouched by the modifications in the Opinion and Order, as discussed below.
This Application for Rehearing also urges the Commission to promptly and proactively
require the Companies to transparently identify and disclose the details that both
customers and CRES suppliers must have to understand and appreciate how the an’_(i—

shopping provisicns authorized by the Commissicn shall be implemented.

For the reasons outlined below, the IEU-Ohio urges the Commission to grant

rehearing and the relief requested herein.

. ARGUMENT

2 Predictably, the Companies commenced making threats to withdraw and terminate the modified and
approved ESP.

{C36478:7 } 8



A. Standard of Review

in approving the Stipulation with modifications, the Commission recognized that it
must determine that the Stipulation satisfies three criteria. First, the Commission must
determine that the settlement is the product of serious bargaining among capable and
knowledgeable parties. Second, the Commission must find that the Stipulation, as a
package, benefits ratepayers and the public interest. Third, the Commission must
determine that the Stipulation package does not violate any important regulatory
practice or principle.® Additionally, the Commission must find that the ESP is more

favorable in the aggregate than a Market Rate Offer (“MRO”).*

A settlement cannot provide the Commission with authority to do what the
Commission does not otherwise have authority to do or to disrespect procedural or
substantive requirements established by the General Assembly or the Commission’s
rules. For example, Monongahela Power relied upon a settlement for its authority to
end the five-year market development period ("MDP”) early (a result which would have
imposed “rate shock™. The Ohio Supreme Court (“Supreme Court”) rejected the claim

that the settlement provided support for the early termination, stating:

Nevertheless, to the extent that Section IV of the Stipulation approved by
the commission in the ETP Order can be considered an order authorizing
the early end of Mon Power's MDP, that order was premature. It was
based upon an optimistic assumption that the requisite levels of the
switching rate or effective competition would be achieved by
December 31, 2003, an assumption that proved to be unwarranted,

® Opinion and Order at 27. See Consumers’ Counsel v. Pub. Util. Comm., 64 Ohio St.3d 123, 126 (1992).
See, also, AK Steel Corp. v. Pub. Util. Comm., 95 Chio St.3d 81, 82-83 (2002).

4 Id., citing Section 4928.143(C)(1), Revised Code.
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making any such order ending the MDP unenforceable because the order
exceeded the statutory authority of the commission.”

As IEU-Ohio has noted throughout these proceedings, the original Application
and the Stipulation sought outcomes that the Commission is not authorized to order. As
discussed below, the Commission stepped beyond the statutory and procedural limits
when it approved the Stipulation with modifications. Because the results are
unreasonable and unlawful, the Commission must grant rehearing and correct its

decision.®

B. The ESP as modified does not pass the statutory test for approval.

The Stipulation ESP was not more favorable in the aggregate than an MRO as
provided by Section 4928.142, Revised Code ("ESP versus MRO test”).” Rather than
reject the Stipulation ESP, the Commission invoked its authority to modify an ESP and
ordered that the proposed base generation rate increase be reduced by half? By
reducing the increase in base generation rates by 50%, the Commission determined the
modified Stipulation ESP was more favorable than the MRO during the first 41 months
of the Stipulation ESP term by $42 million.® The Commission then gave additional

weight to four factors to support its finding that the ESP, as modified, was more

° Monongaheia Power Co. v. Pub. Util. Comm., 104 QOhio St.3d 571, 2004-Ohic-6396 at 26 (2004)
(emphasis added).

® Section 4903.10, Revised Code.

7 Opinion and Order at 30. The Commission did not make an explicit finding that the Stipulation ESP was
not more favorable, but it is clear from the decision that without modification the Stipulation ESP would fail
the statutory test.

8 Opinion and Order at 31-32.

®Id.
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favorable in the aggregate than an MRO. First, the Commission noted that the
transition to competition would be sooner under the Stipulation ESP than if the
Companies had elected to operate under Section 4928.142, Revised Code." Second,
the Commission stated “that the redesign of AEP-Ohio's corporate structure will be
smoother if steps are taken prior to the transition to a competitively bid S$S0.”" Third,
the Commission stated that the Muskingum River 6 (“MR6") and Turning Point projects
could contribute to supply cli\fersity.12 Fourth, the Commission concluded that payments
for the Partnership With Ohio (“PWO”) and Ohio Growth Fund (“OGF”) were “significant
benefits,” especially since the Commission modified the terms of the Stipulation to
require those amounts to be paid by the Companies regardless of the earnings of the
Companies.” Based on the reduction of the base generation increase and a finding

"14 should be considered, the Commission

that “other factors, including qualitative factors
then concluded that the Stipulation ESP, with the modification of the base generation

rate increase, was more favorable in the aggregate than an MRO.

In applying the ESP versus MRO test, however, the Commission did not address
the effects of the last twelve months of the Stipulation ESP. When the last twelve
months are included in the test, the Stipulation ESP fails the test by over $300 million.

Moreover, the Commission did not apply the test on an electric distribution utility

.
" 1d. at 32.
2.
.

“ 1.
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(‘EDU")-specific basis, included terms as benefits that should be excluded and failed to
consider costs that should be included. For these reasons discussed more fully below,

the Commission should grant rehearing.

1. The Commission’s Opinion and Order is Unlawful and
Unreasonable Because the Commission Did Not Comply With
the Statutory Requirement of Section 4928.143(C)(1), Revised
Code, When the Commission Failed to Consider the Full Term
of the ESP Proposed in the Stipulation (“Stipulation ESP”) in
Applying the ESP versus MRO Test.

2. The Commission’s Opinion and Order is Unlawful and
Unreasonable Because the Determination That the Stipulation
ESP Was More Favorable in the Aggregate than an MRO Is Not
Supported by the Manifest Weight of the Evidence.

As noted above, the Commission modified the proposed base generation rates
by lowering the increase by half, and in doing so the Commission claimed that the
modified ESP would result in a $42.4 miliion benefit over an MRO. In making this
determination, however, the Commission illegally and unreasonably failed to include the
last twelve months of the Stipulation ESP, June 2015 to May 2016. When the cost of
the last twelve months of the Stipulation ESP is included in the ESP versus MRO test,

even as modified by the Commission, the Stipulation ESP fails the test by over $300

million.

Section 4928.143(C), Revised Code, permits the Commission to approve an ESP
if it finds that the ESP including its pricing and all other terms and conditions, including
any deferrals and further recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,

Revised Code (an MRO). The MRO that is compared to the ESP must be based on a
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blending of the prior ESP and the results of a competitive bidding process (“CBP”).
“The first application [for an MRO] ... by an electric distribution utility that, as July 31,
2008, directly owns in whole or part, operating electric generating facilities that had
been used and useful in this state shall require that a portion of that utility’s standard
service offer load for the first five years of the market rate offer be competitively bid ...
as follows: ten per cent of the load in year one and not more than twenty per cent in
year two, thirty per cent in year three, forty per cent in year four, and fifty per cent in

year five.”"® The blending period is mandatory.'®

According to the terms of the Stipulation, the ESP Standard Service Offer
(“SSO”) rates were being proposed for January 2012 to May 31, 2016,"" with SSO rates
for the last twelve months, June 2015 to May 2016, determined by a CBP."® Thus, the
relevant period for testing the Stipulation ESP was January 2012 to May 2016, which

included the SSO rates set by the CBP."

" Section 4928.142(D), Revised Code.

'® The Commission in the Duke MRO decision held that a five year blending period is required by Section
4928.142(D), Revised Code, even if the proposed MRO sought to move the generation base rate to the
resuits of a competitive bid for base generation after the first two years. /n the Matter of the Application of
Duke Energy Ohio, inc., for Approval of a Market Rate Offer fo Conduct a Competitive Bidding Process
for a Standard Service Offer, Electric Generation Supply Accounting Modifications, and Tariffs for
Generation Service, Case No. 10-2586-EL-SSO, Opinion and Order at 23 {Feb. 23, 2011) (“Duke MRO").

"7 Stipulation at 4.
*®1d. at 11.

19 During his cross-examination, Staff witness Forthey acknowledged his understanding that an initial
MRO application by a utility that owned generation assets requires blending of the competitive bid prices
with the legacy ESP prices for a minimum of five years. Tr. Vol. X at 1739-41 (Cross-examination of
Robert Fortney}. Chio Energy Group ("OEG”) witness Stephen Baron previously submitted testimony
supporting a five-year blending period, also. 1EU-Ohio Ex. 2 at 2.
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The Commission, however, did not include the effects of the last twelve months
of the Stipulation ESP in its determination that the Stipulation ESP, with the
Commission’s modification, passed the ESP versus MRO test. In applying the test, the
Commission used Table 3 from the FirstEnergy Solutions (“FES”) initial brief, which was
based on the prefiled testimony of Staff witness Fortney.®® Neither FES Table 3*' nor
Mr. Fortney?? accounts for the last twelve months of the Stipulation ESP. As a result,
the Commission failed to consider the total ESP versus the total blended MRO. The
Commission’s application of the requirements of Section 4928.143(C), Revised Code,
as set out in this decision, therefore, is unlawful and unreasonable in that the
Commission has applied the statute in such a way as to exclude the effects of the last

twelve months of the Stipulation ESP.

Including the last twelve months, moreover, requires the Commission to reverse
its determination that the Stipulation ESP, even as modified by the Commission's
Opinion and Order, satisfies the ESP versus MRO test. Based on the maodifications it
made to the base generation rate increases, the Commission conciuded that the
modified ESP resulted in a quantitative benefit to customers of $42.4 million for January
2012 to May 2015.%® In the last twelve months of the modified ESP, customers will pay

nearly $400 million more than they would pay under the blended MRO.?* When the last

% Opinion and Order at 32.

%! post-Hearing Brief of FirstEnergy Solutions Corp. at 19 (Nov. 10, 2011).
22 Staff Ex. 4, Attachment A,

3 Opinion and Order at 32.

#* JEU-Ohio Ex. 9A, Exhibit KMM-11, includes an analysis of the ESP versus MRO for the period of June
2015 through May 2016. Mr. Murray concluded that the Stipulation ESP was less favorable than an MRO
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twelve months of the modified ESP are included in the ESP versus MRO test, the
modified ESP fails the test by more than $300 million. Thus, the finding that the
Stipulation ESP was more favorable was also against the manifest weight of the

evidence.

3. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Applied Section
4928.143(C)(1), Revised Code, to an Entity that Was Not an
EDU.

In making the determination that the Stipulation ESP was more favorable than
the MRO, the Commission relied upon the testimony of Staff Witness Fortney as
corrected and presented in FES Table 3. FES Table 3 and the testimony on which it is
based present the calculations of the ESP versus MRO test for an entity identified as
AEP-Ohio, ie., CSP and OP on a combined basis. The Commission failed to make a
separate ESP versus MRO determination for CSP and OP as EDUs. CSP and OP,
however, are each an EDU in their own right as defined by Chio law.?® AEP-Ohio is not
a legal entity and is not an EDU.%®

Section 4928.141, Revised Code, requires that an EDU apply to the Commission

to establish an SSO. If the EDU elects to file an application for an ESP, the application

by $8.61 per MWH hour for OP and $9.44 per MWH for CSP. See the attachment to this Application for
Rehearing {“Attachment”) for a demonstration of the costs of the ESP in the last twelve months.

% Tr. Vol. V at 783 {Cross-examination of Joseph Hamrock), see also Section 4928 01{A)(6), Revised
Code.

% Tr. Vol. V at 783-84 (Cross-examination of Joseph Hamrock). In fact, American Electric Power
Company, Inc. has claimed that it is not a public utility and, as a result, the Commission lacks jurisdiction
over it. “AEP posits that it is not a public utility as that term is defined in Section 4905.02, Revised Code,
and therefore, the Commission lacks jurisdiction over AEP.” In the Matter of the Complaint of Brian
Tomlin v. Columbus Power Company, Case No. 02-46-EL-CSS, Opinion and Order (Dec. 12, 2002).
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is governed by Section 4928.143, Revised Code. Division (A) of that Section provides

in relevant part;

[Aln electric distribution utility may file an application for public utilities
commission approval of an electric security plan as prescribed under
division (B) of this section.

Emphasis added.

The Commission’s authority to approve an ESP extends only to an EDU. Only
an EDU can file an application for an ESP. “EDU” is a defined term. Section
4928.01(A)(6), Revised Code, defines “Electric distribution utility” as “an electric utility
that supplies at least retail electric distribution service.” It further defines “Electric utility”
as “an electric light company that has a certified territory and is engaged on a for-profit
basis either in the business of supplying a noncompetitive retail electric service in this
state or in the businesses of supplying both a noncompetitive and a competitive retail
electric service in this state.”” No entity other than an EDU is authorized to seek an
ESP. OP and CSP are each an EDU.?® Sections 4928.141 and 4928.143, Revised

Code, confine the opportunity to seek and obtain an ESP to an EDU.

Second, the plan must relate to the terms of service of the EDU. Sections
4928.143(B)(2)(b) and (c), Revised Code, are limited to providing cost recovery for
construction work in progress (“CWIP”) and generation facilities dedicated to Ohio
customers by the EDU. Divisions (B)(2)(f), (g), (h), and (i) similarly are constrained by

reference to the EDU. Although Divisions (B)(2)(d) and (e) do not specifically mention a

*" Section 4928.01(A)(11), Revised Code.

% Tr. Vaol. V at 783-84 (Cross-examination of Joseph Hamrock).
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limitation to an EDU, they are limited to terms affecting the EDU’s ‘“retail electric

»n29

service” and “standard service offer price,” respectively.*

Third, Section 4928.143(B)(2)}{a)-(i), Revised Code, requires that the ESP relate
specifically to services and charges of an EDU, and just as importantly, those
subdivisions detail the exclusive list of what may be included in an ESP. As the
Supreme Court has explained, “[bly its terms, R.C. 4928.143(B){(2) allows plans to
include only ‘any of the following’ provisions. It does not allow plans to include ‘any’
provision. So if a given provision does not fit within one of the categories listed

‘following’ (B)(2), it is not authorized by statute.™"

Fourth, Section 4928.143(C)(1), Revised Code, provides that the EDU has the
burden of proof to demonstrate that the ESP is more favorable in the aggregate than the
results that would apply under Section 4928.142, Revised Code, an MRO. Moreover, it
is only the EDU that may withdraw an application under Section 4928.143(C)(2),

Revised Code.

2 gection 4928.01(A)(27), Revised Code, defines “retail electric service” as "any service involved in
supplying or arranging for the supply of electricity to ultimate consumers in this state, from the point of
generation to the point of consumption. For the purposes of this chapter, retail electric service includes
one or more of the following ‘service components’. generation service, aggregation service, power
marketing service, power brokerage service, transmission ... ."

* The relevant provisions of Sections 4928.143(C) and 4928.144, Revised Code, similarly apply to only
an EDU. The EDU has the burden to demonstrate that the ESP meets the requirement that the ESP is
better in the aggregate than the alternative under Section 4928.142, Revised Code, and only the EDU
may withdraw an ESP if the Commission medifies and approves an ESP not to the EDU's liking. Section
4928.143(C), Revised Code. Finally, the provision regarding phase-in deferral recovery is similarly limited
to the provision of a phase-in plan foer an EDU. Section 4928.144, Revised Code.

% In re Application of Columbus S. Power Co., 128 Ohio St.3d. 512, 520 (2011).
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Thus, the statute authorizing an ESP focuses exclusively on the EDU, from
defining the entity that may seek an ESP, to the terms that may be included in an ESP,

to the burden of demonstrating that the Commission shouid approve the ESP.

When the Commission approved the Stipulation ESP with modifications, it did so
with regard to CSP and OP on a combined basis. As noted above, the Commission
supported its decision by reference to the evidence presented by Mr. Fortney and
summarized in Table 3 of the FES Initial Brief. The table and the supporting testimony
are presented on an AEP-Ohio basis; no EDU-specific findings can be derived from that
information.

The only explanation offered by the Commission for this misapplication of
Section 4928.143(C)(1), Revised Code, is found in the Commission’s discussion
concerning IEU-Chio’'s motion to dismiss. In that porticn of the Opinion and Order, the
Commission explained, “The Commission commonly uses the AEP-Chio notation and
interprets applications and pleadings using the reference to refer to both CSP and OP.
... The Commission finds that sufficient and adequate evidence has been provided in
the record by the Companies and the Signatory Parties that indicates that this matter is

"2 The Commission, however, does not

within the Commission’s jurisdiction ...
indicate what that evidence is. Moreover, whatever that evidence might be, the
Commission did not make any of the required findings on an EDU-specific basis. As

demonstrated above, the Commission approved the ESP as though OP and CSP were

one entity. Thus, the Commission acted outside its statutory authority when it approved

*2 Opinion and Order at 8.
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the Stipulation ESP with modifications. For this reason, the Commission’s Opinion and

Order is unlawful and unreasonable.

4. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Excluded Costs That
Should Have Been Included in the Stipulation ESP When It
Applied the ESP versus MRO Test.

5. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Shifts the Burden of
Proof to Show That the Stipulation ESP Is More Favorable
Than an MRO to a Party Other Than the Company.

6. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Included “Other

Factors, Including Qualitative Factors” in its Application of the
ESP versus MRO Test.

7. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved the
Stipulation ESP, as Modified, with Placeholder Riders Without
Accounting for Their Cost.
Section 4928.143(C)(1), Revised Code, requires the Commission to find that an
ESP, including all terms and conditions and any deferrals, is more favorable than an
MRO. The Commission in this case considered several factors in approving the
Stipulation ESP which were not part of the ESP and failed to cost the Stipulation ESP

for items that are part of the Stipulation ESP. The Commission thus applied the wrong

test. As a result, the Commission’s Opinion and Order is unlawful and unreasonable.

The Commission noted that it was appropriate to account for the cost of Turning

Point because the Companies had an estimated cost and claimed Turning Point as a
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potential benefit if the Stipulation was approved.®® The Commission, however, made no
allowance in the Generation Resource Rider (“GRR") for MR6. The Companies should
have been required to demonstrate the cost of MR6 in the ESP as they and the
Commission claimed a benefit to the ESP from the inclusion of MR6 in the ESP.3* By
approving the ESP without assigning a cost to MR8, the Commission did not apply the
ESP versus MRO test as required by the express terms of Section 4928.143(C)(1),
Revised Code, and unlawfully and unreasonably shifted the burden of proof to the
parties opposing the Stipulation to demonstrate the effect, a result not supported by

Section 4928.143(C)(1), Revised Code.

The Commission made a similar error with regard to the Pool Modification Rider
(*PMR") and the customer sited combined heat and power generation rider (“CHP”}.
The Commission did not assign any value to the PMR in its evaluation of the Stipulation
ESP because it concluded that “it would have been speculative because there is no
estimate on what the potential PMR costs could be.”® This statement concedes that
the PMR is a cost of the ESP, but the Companies failed to demonstrate what the effect
would be. Similarly the Commission approved the CHP Rider but did not assign it a
value in the ESP versus MRO test.* The Commission’s decision again unlawfully and
unreasonably failed to apply properly the ESP versus MRO test and shifted the burden

of proof to the opposing parties to demonstrate what the PMR costs would be.

5 Opinion and Order at 30.
*1d. at 32.
*1d. at 31.

3 id. at 55-56.
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Moreover, the exclusion of PMR costs is unreasonable because it is based on an
incorrect finding that there was no evidence concerning the cost of the PMR. Mr.
Schnitzer provided an estimate of the cost of the PMR.*” Thus, there was record
evidence regarding the cost associated with the PMR which the Commission was

obligated to take into account when conducting the ESP versus MRO test.

Finally, the Commission chose to ignore the effect of the Distribution Investment
Rider (“"DIR”) on the theory that customers could be made to pay the same costs
through a distribution case® This supposed result, however, assumes that the
Companies would be entitled to recover a DIR as part of the revenue requirement in a
traditional distribution case under Chapter 4909, Revised Code, a conclusion for which
there is absolutely no support in this record. Thus, there was no basis for the
Commission to exclude the known cost of the DIR for purposes of conducting the ESP

versus MRO test.

The Commission also included several qualitative factors for which there is no
basis in the statutory test. Specifically, it found that the Stipulation would permit an
earlier transition to a CBP and concluded that this transition was a benefit.>*® However,

the record also demonstrated that competitive electric rates were expected to increase

¥ FES Ex. 3at 19.
*®0pinion and Order at 31.

¥ 1d. at 32.
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toward the end of the Stipulation ESP, and this increase would produce a higher CBP.*
On a purely mathematical basis, it is impossible to conclude that customers will benefit
from a move to a CBP more quickly if the prices produced by the CBP are higher than
would be the case than if the pace of the increases were controlled by an MRO as
provided by Section 4928.142(D), Revised Code. In effect, the Commission is
incorrectly claiming that it is a benefit to raise customers’ prices faster, a result that
makes no sense to customers.

Similarly, the Commission assigns a positive effect to a smoother process of
corporate separation. Corporate separation, however, is completely unrelated to the
factors the Commission is to review under the ESP versus MRO test. The statutory test
addresses the terms and conditions of the Stipulation ESP.*' Moreover, whether the
process is smoother is itself highly speculative, as the Stipulation itself suggests, with its
various hold-backs if the separation process at the federal level is delayed.*

The Commission also points to the benefits of the modified commitments to the
PWO and OGF as a basis for approving the modified ESP. These commitments might
be counted as real benefits, but they are not qualitative. They have a stated value of $8

million annually over the life of the modified ESP.* The annual $8 million payment that

0 See, e.g., IEU-Chio Ex. 9B at 9-10. Some of this increase is reflected in the fact noted by the
Commission that the Stipulation ESP in June 2014 and 2015 finally became more favorable under the
ESP versus MRO test as detailed in FES Table 3. /d. at 31.

4 Section 4928.143(C)(1), Revised Code. As noted elsewhere, the Commission refused to consclidate
the application regarding corporate separation with the ESP review, clearly recognizing that review of the
ESP was independent of the review of the Companies’ request to complete corporate separation.
Opinion and Order at 61.

“2 Stipulation at 15-16.

“31d. at 17. The Opinion and Order removed the contingency affecting payment of these funds. Opinion
and Qrder at 64,
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the Companies will provide to fund these programs is dwarfed by the over $300 million
they will extract from customers if the improperly approved Stipulation ESP is not

substantially modified or rejected outright.

C. Non-Comparable and Unduly Discriminatory Capacity Charge
Increases

The Stipulation proposed that the Companies be permitted to implement a two-
tiered generation capacity service pricing scheme based on shopping caps limiting the
availability of capacity priced by PJM Interconnect LLC’'s (“PJM”) Reliability Pricing
Model ("RPM”) auctions to a percentage of the Companies’ total annual megawatt
hours, beginning with 21% in 2012; the balance would be set at a rate of $255 per
megawatt-day (“MW-Day”). The set-aside amounts would initially be distributed based
on equivalent percentages of RPM priced capacity (i.e. 21% of residential MWH would
be eligible for RPM-priced capacity; 21% of commercial MWH would be eligible, and
21% of industrial MWH would be eligible), with any unused allotments from one class
reassigned to other customer classes that had exhausted their allotments.** As became
clear during the hearing, the commercial class had exhausted its allotment, the
industrial class probably also had, and the residential class would lose a portion of its
allotment to cover the requests made by the other two classes.”® No provision was

made in the Stipulation to account for governmental aggregation programs that had

* Detailed Implementation Plan at 5 (Oct. 5, 2011).

% 0CC Ex. 6.
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been approved or for those communities that had ballot issues seeking approval of

authority to establish governmental aggregation programs in November 2011.

To address concerns raised by FES and the Ohio Consumers’ Counse! (“OCC”)
regarding the availability of capacity to governmental aggregation programs and the
treatment of the residential class, the Commission ordered changes to the Stipulation.
First, it modified the shopping caps to accommodate customers that were part of
governmental aggregation programs*®  Second, the Commission modified the
Stipulation so that the full percentage amount of the capacity available under the

shopping caps was available to each customer class.*’

Even with these modifications, the Commission’s approval of the two-tiered
generation capacity service pricing scheme is illegal and unreasonable in several ways.
First, the capacity pricing scheme is unduly discriminatory. Second, the Commission’s
Opinion and Order frustrates customer choice in violation of state law, and any finding
to the contrary is not supported by the manifest weight of the evidence. Third, the
Commission unreasonably and illegally permits the Companies to recover stranded

costs.

A further complication is presented by the Companies’ attempt to avoid the

effects of the Commission’s modifications of the shopping caps.*® As filed, the Detailed

* Opinion and Order at 54.
47 Id. at 55.

“3 RPM Set-Aside Allotment Rules Detailed Implementation Plan (Dec. 29, 2011).
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implementation Plan ("DIP") does not comply with the Commission's orders, and the

Commission should direct the Companies' to fite complying tariffs.*

8. The Generation Capacity Service Charge Increase Authorized
by the Commission’s Opinion and Order Is Unlawful and
Unreasonable Because It Is Arbitrary, Retroactive, Outside the
Commission’s Authority, and Results in Rates and Services
that Are Unduly Discriminatory and Non-Comparable.

The Commission’s Opinion and Order authorized the Companies to
retroactively™ increase the capacity charge component of generation service imposed
on CRES suppliers to $255 per megawatt day (‘MW Day”). There is no evidence in the
record that explains the basis for the $255 charge; it is simply an arbitrary amount
proposed to the Commission by the Stipulation.®! The evidence also demonstrates that
the purpose of the increase is to economically constrain the “customer choice” right that

is the centerpiece of Chapter 4928, Revised Code.

As approved by the Commission, the capacity charge increase is selectively
applied to customers receiving the same or similar service under substantially similar
circumstances, a clear violation of Sections 4905.22 and 4905.33, Revised Code. The
selective application of the capacity charge increase is purely a function of when the

“customer choice” associated with the generation capacity service commenced (prior to

“? By the terms of the Commission’s Opinion and Order, the tariffs and other compliance filings made by
the Companies became effective on January 1, 2012. Id. at 65.

°® The applicability parameters for this capacity charge increase trigger exposure to the higher charge in
cases where shopping occurred after September 7, 2011, well before the effective date of the new and
increased capacity charge. The Commission also authorized the higher capacity charges to go into effect
January 1, 2012 on a bills rendered basis meaning that usage prior to January 1, 2012 covered by the
hills rendered on and after January 1, 2012 imposed the higher charges. Even if the Commission has
authority to increase capacity charges, it has no authority to do so retroactively.

> Tr. Vol. Il at 177 & 192 (Cross-examination of Kelly Pearce).
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the beginning of the term of the Stipulation ESP) or commences (in the future during

such term).

The Commission is a creature of statute; it has only that authority provided to it
by the Generali Assembly. There is nothing in the Chapter 4928, Revised Code, that
would support the Commission's Opinion and Order to set or increase generation
capacity service charges.®® Generation service, moreover, is a competitive retail
electric service by operation of law and, except as otherwise specified by Ohio law, the
Commission has no jurisdiction over competitive retail electric service.®® The Opinion
and Order does not identify the source of the Commission’s authority to increase the
capacity charge that applies to CRES suppliers for the purpose of erecting economic
barriers to shopping or to increase such charge by an arbitrary amount. lrrespective of
what is contained within the Opinion and Order, there is no such authority. Accordingly,
the arbitrary capacity charge increase is unlawful and unreasonable. But even if the
General Assembly had provided the Commission with authority to approve an increase
in tﬁe generation service capacity charge that applies to CRES suppliers, the
Commission may not approve an arbitrary increase and may not approve an increase
that results in undue discrimination, non-comparable service or both. And, as
importantly, the Commission has an affirmative duty to promote customer choice,

comparable and non-discriminatory service and the Commission violated this duty by

%2 Discount Cellular, Inc. v. Pub. Util. Comm., 2007-Ohio-53 1] 51 (2007) (citing Reading v. Pub. Util.
Comm., 2006-Ohio-2181 { 13).

%3 Sections 4928.01(B) and 4928.03, Revised Code.
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enabling the arbitrary, discriminatory and non-comparable capacity charge increase

approved in the Opinion and Order.

The state policy in Section 4928.02, Revised Code, and various sections in
Chapter 4928, including Sections 4928.06, and 4928.15, Revised Code, require the
Commission to ensure that rates, services and practices associated with competitive
and non-competitive retail electric service rates are comparable and non-discriminatory.
This duty runs not just to retail electric consumers; the duty extends to suppliers.®
Section 4928.02(A), Revised Code, provides that it is the State’s policy to “[e]nsure the
availability to consumers of ... nondiscriminatory ... retail electric service.” The
definition of “standard service offer’ in Rule 4901:1-35-01(L), OAC, highlights the
importance of the role of the nondiscriminatory and comparable requirements that are
imposed by Chapter 4928, Revised Code: “Standard service offer means an electric
utility offer to provide consumers, on a comparable and nondiscriminatory basis within
its certified territory, all competitive retail electric services necessary to maintain
essential electric service to consumers, including a firm supply of electric generation
service.” Similarly, Section 4928.40(D), Revised Code, states that “no electric utility in
this state shall prohibit the resale of electric generation service or impose unreasonable
or discriminatory conditions or limitations on the resale of electric generation service.”
Thus, the policy of the State to ensure non-discrimination and comparability in pricing

applies to consumers as well as competitive suppliers.

% For example, Sections 4928.15 and 4928.35(C), Revised Code, require electric distribution service to
be available to all consumers and suppliers on a nondiscriminatory and comparable basis.
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In the case of generation capacity service, the Companies’ witness Nelson
explained the Companies’ view that the resale of service is a wholesale transaction, or
sale for resale. *® By the terms of the Stipulation ESP, some capacity will be charged at
the lower RPM price; the balance will be charged at a significantly higher $255 per MW-
day price.®® The Signatory Parties uniformly testified that the $255 per MW-day rate is
not based on cost,® and it clearly is not based on market. As the testimony also
demonstrated, whether a CRES supplier is charged the RPM price or the $255 per MW-
day price depends only on where and when its customer stands in the line created by
the Stipulation and Appendix C’s five classes of customers.®® In all other respects, the

capacity generation service supplied by the Companies is identical.>®

Neither the Companies nor any party supporting the Stipulation offered any
evidence to demonstrate that the bifurcated generation service capacity charge
structure and the significantly increased, discriminatory and non-comparable capacity

charge is lawful. As Mr. Fein offered during cross-examination:

Q. You also believe that the Commission should avoid discriminatory
pricing policies; do you not?

A. |l do.

Q. So similarly situated customers receiving the same service shouldn’t be
required to pay different prices for that service, correct?

*>Tr. Vol. Xl at 2184-85, 2230-31 (Cross-examination of Philip Nelson).
* Stipulation at 20-21.

* Tr. Vol. Il at 191 {Cross-examination of Kelly Pearce); Tr. Vol. V at 737 {Cross-examination of Philip
Nelson); Tr. Vol. V at 810, 845 (Cross-examination of Joseph Hamrock).

% Tr. Vol. VI at 973 (Cross-examination of David Fein).

*®1d. at 972 {Cross-examination of David Fein).
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A. That's correct.5°

Yet, under the Stipulation's capacity charge proposal approved by the Commission,
discrimination and non-comparability are guaranteed: s-imilarly situated customers and
suppliers will see two different prices for generation capacity service based on nothing
more than whether they took or signed up for competitive retail electric service soon

enough.

The Opinion and Order does not address the discriminatory and non-comparable
service results of its decision to approve the two-tiered generation capacity service
pricing scheme and the significant capacity charge increase. The Opinion and Order
neither acknowledges this important issue nor suggests that the discrimination between
similarly situated customers is somehow justified. As discussed above, the
discriminatory and non-comparable outcomes violates state law and policy. Thus, the
Commission should grant rehearing and modify the Stipulation ESP so that all
generation service capacity is provided by the Companies at a uniform price equal to

the RPM-based price previously approved by the Commission.

9. The Commission’s Opinion and Order is Unlawful and
Unreasonable Because the Commission Approved a Two-
tiered Generation Capacity Service Pricing Scheme That
Purposely Erects Barriers to Customer Choice in Violation of
State Law and Energy Policy.

10. The Commission’s Opinion and Order Approving a Two-Tiered
Generation Capacity Service Pricing Scheme Is Unlawful and
Unreasonable in That a Finding That the Scheme as Modified
Does Not Violate Any important Regulatory Principle or

% Tr. Vol. VI at 971 (Cross-examination of David Fein).
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Practice Is Not Supported by the Manifest Weight of the
Evidence.

Since the adoption of Senate Bill 3 (*SB 3°), the State has pursued a policy of
competition in the pricing and delivery of competitive retail electric generation service. It
is the policy of the State to “[e]nsure the availability of unbundled and comparable retail
electric service that provides consumers with the supplier, price, terms, conditions, and
quality options they elect to meet their respective needs” and to “[e]nsure diversity of
electricity supplies and suppliers, by giving consumers effective choices over the

selection of those supplies and suppliers.”®’

Throughout these proceedings, the Companies have made clear that their
desired outcome was to frustrate customer choice. Soon after the ESP Applications
were filed in early 2011, Michael Morris, the Chief Executive Officer of AEP, the parent
of OP and CSP, stated that he expected the Companies to be better able to retain

customers under the new ESP.%2

The Stipulation was designed to achieve the same restrictions on customer
choice envisioned in the Application. On September 7, 2011, the day the Stipulation
was filed with the Commission, Richard -Munczinski, speaking on behalf of the
Companies was very clear that shopping under the Stipulation’s two-tiered generation

capacity service pricing scheme would be constrained:

81 Sections 4928.02(B) and (C), Revised Code.

®2 FES Ex. 1, Ex. TCB-7.

{C36478:7 ) 30



What happens is those customers that get the discount as Brian [Tierny]
mentioned are allowed—are priced out at the RPM prices. So the $100,
the $16, and ! think the $26 going forward. Over those percentages, if you
want to shop, you pay the full cost of $255 per megawatt day. So the
thouggt and the theory is that the shopping will be constrained to the RPM
price.

He continued, “So basically, we should see no more shopping than the 20%, 30%, 40%
levels that are included in the stipulation.”® Thus, it is clear that the purpose of two-
tiered generation capacity service pricing scheme and the significant and arbitrary
increase in the generation capacity charge selectively applied was and is to limit the

“customer choice” right that is the centerpiece of Chapter 4928, Revised Code.

The Companies’ ability to limit customer choice is practically guaranteed because
of the way they will be able to control competitive retail electric service pricing under the
Stipulation ESP as modified by the Commission’s Opinion and Order. Under the current
Fixed Resource Requirements (“*FRR”) election by the Companies, the Companies are
responsible for satisfying the total system generation service capacity requirement
established by PJM pursuant to approvals provided by the Federal Energy Regulatory
Commission (“FERC").%° Because the Companies voluntarily elected the FRR option,
this responsibility resides with the Companies for both shopping and non-shopping
customers. As a result, CRES suppliers serving retail customers in the Companies’
service areas rightfully look to the Companies to satisfy the PJM capacity requirement

for any retail customers they may serve within the Companies’ service areas and the

® 1d.. Ex. TCB-8.
5 4. Ex. TCB-9.

* FES Ex. 2 at 8; Tr. Vol. IV at 541-42 (Cross-examination of Teresa Ringenbach).
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CRES suppliers have previously compensated the Companies (at the RPM-based

rates) for electing to take on this responsibility.®®

Since CRES suppliers are captive capacity service customers of the Companies,
the arbitrary, discriminatory, non-comparable and much higher $255 per MW-Day
charge means that CRES suppliers will not be able to compete profitably for customers
within the OP or CSP service areas. All reasonable projections in the record and
discussed below indicate that the two-tiered generation capacity service pricing
structure and the much higher new capacity charge will block customer choice above
the shopping percentages which define the cut-off point for an RPM-based generation

capacity charge.

As Mr. Schnitzer demonstrated (and Mr. Murray confirmed), CRES suppliers
including the CRES supplier affiliated with the Companies are offering electric bill
reduction opportunities where generation capacity service compensation is tied to the
RPM-based price. These bill reduction opportunities exist during the term of the
Stipulation ESP through sometime in 2014. When the generation capacity service price
is raised to $255 per MW-Day, there is no savings opportunity until sometime in 2014,
and thereafter the room available to a CRES supplier to offer a price competitive with
the Companies' default service offering is minimal.’’” Thus, setting the generation
service capacity price at $255 MW-Day prevents shopping, and customers are stuck

with the unjustified and higher ESP prices (the purpose and design of the higher

® The Commission did not make any finding that CRES providers cannot supply their own capacity until
June 1, 2015. Opinion and Order at 51-55.

5 FES Ex. 3 at 34-36.
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generation service capacity charge). As Mr. Schnitzer concluded, “once AEP Ohio no
longer has to provide capacity to CRES suppliers at RPM market prices, the Stipulation
effectively shuts down the opportunity for customers to shop by making it very difficult
for customers to shop for price savings. Thus, the higher base generation rates and
other ‘bypassable charges' included in the Stipulation become non-bypassable in
practical terms.”®® Mr. Murray agreed. After describing the structure of capacity rates
and set-asides proposed by the Stipulation, he concluded, “This structure will effectively

block shopping at the amounts that have access to market-based capacity price.”®

The CRES Signatory Parties agreed with the analysis provided by Mr. Schnitzer
- and Mr. Murray. Ms. Ringenbach, on behalf of the Retail Energy Supply Association
("RESA™), for example, stated that increased capacity costs in the range of one and a
half to two and a half times RPM would be significant and have the effect of deterring
offers.”® Similarly, David Fein, testifying on behalf of Constellation NewEnergy, stated
that an increase of two hundred percent in capacity prices over RPM prices, all else

being equal, would adversely affect shopping.”

Only the Companies offered testimony suggesting that there was headroom for
competitive offers available to CRES suppliers paying $255 per MW-Day for capacity.

To advance this contrarian view, Mr. Allen testified that he had taken the

® 1d. at 36.
* |EU-Ohio Ex. 9A at 17.
" Tr. Vol. IV at 542-43 (Cross-examination of Teresa Ringenbach).

™ Tr. Vol. VI at 971 (Cross-examination of David Fein).
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administratively-determined and defective benchmark price of Ms. Thomas and
removed two components of that price (the Transaction Risk Adder and the Retail
Administration costs) to come up with some headroom.”® As demonstrated in the
confidential version of his testimony, the amount of headroom was miniscule and in ocne
year actually negative.” Additionally, his analysis simply did not make any sense. The
benchmark price administratively determined by Ms. Thomas was presented as the “all-
in” requirements for a competitive price;”* there was no proof that CRES suppliers
would or could forgo a part of the price developed by Ms. Thomas and then arbitrarily
reduced by Mr. Alien to find headroom.” Mr. Allen also indicated he did not know what
margins would be acceptable to CRES providers.”® Notably, the Commission did not
rely on this ridiculous argument to support approval of the two-tiered generation service
capacity scheme.”” Thus, the Companies, the opposing parties, and the CRES
suppliers supporting the Stipulation all agreed that the provisions regarding generation
service capacity pricing would have the effect of blocking customer access to CRES

suppliers offering better prices.

2 Cos. Ex. 20A at 7-9.
1d. at8.
™ Cos. Ex. 5 at 4; Tr. Vol. Xll at 2105 (Cross-examination of William Allen).

® Mr. Allen further suggested that CRES suppliers would either sell at a loss or below market rates.
Without any basis in fact, he asserted that CRES suppliers will enter into contracts for substantial periods
during part of which the CRES suppliers will suffer losses. Cos. Ex. 20A at 8-9. Alternatively, he
assumed CRES suppliers will sell in an economically irrational manner at below market prices that even
he found difficult to explain. Tr. Vol. XII at 2107-09. Rather than relying on these contrived explanations,
the Commission would do better by accepting the word of the Companies and signatory CRES suppliers
that the higher capacity charges wilt limit consumer choice.

6 Tr. Vol. XIl at 2091-92 (Cross-examination of William Allen).

i Opinion and Order at 50-55 (the Commission notes the testimony of the Signatory Parties, but does not
base its modifications or approval on this testimony).
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Blocking access to CRES providers by approval of the two-tiered generation
service capacity pricing scheme translates into real losses for customers; a cost that the
Commission ignored in approving the Stipulation. Just as the future competitive price is
projected by the Companies to exceed the administratively-set ESP price in 2014-2015,
the Stipulation as modified and approved in the Opinion and Order provides that all
default service will be priced by an auction.”® Most customers are locked into an ESP
that violates the statutory test until at least 2015 and then rates will move to the higher
anticipated market rates. It is the worst of both worids for customers: higher and
effectively non-bypassable rates now and then, on the Companies’ schedule, a flash-cut
to default generation supply prices determined by an auction process at a time when

everyone anticipates higher market electric rates.

Without any findings regarding the effects on customer choice, the Commission
approved the two-tiered generation capacity charge pricing scheme, noting only that
doing so resolves two cases at FERC and appears to be a reasonable compromise.”
Certainly, any claimed resolution of FERC cases does not address the fundamental
defects created by the two-tiered generation service capacity pricing scheme.
Moreover, the manifest weight of the evidence demonstrates that the Commission could
not make the necessary findings to conclude that this pricing scheme was reasonable
when customer choice is thwarted. The manifest weight of the evidence also does not
support any claim that customers will benefit, making the Commission’s approval of the

scheme arbitrary, unreasonable, and unlawful. Therefore, the Commission should grant

8 |EU-Ohio Ex. 9A at 18.

™ Opinion and Order at 55.
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rehearing and modify the Stipulation ESP so that all generation service capacity is
provided by the Companies at a uniform price equal to the RPM-based price previously

approved by the Commission in December 20105

11. The Commission’s Opinion and Order Is Unlawful and
Unreasonable in That the Commission Permits the Recovery of
Transition Revenue Through the Two-Tiered Generation
Capacity Service Pricing Scheme Outside the Market
Development Period and the Transition Period.

In its approval of the arbitrary, discriminatory and non-comparable two-tiered
generation service capacity pricing scheme, the Commission concluded that SB 3 and
the resulting electric transition plan (“ETP”) cases for the Companies did not affect the
ability of the Companies to pursue a cost-based generation service capacity charge rate
because the Commission concluded that SB 3 and the ETP cases affected retail
transactions.?’  The Commission did not otherwise address the evidence that
demonstrated that the effect of the two-tiered generation capacity service pricing
scheme results in the collection of transition revenue (sometimes called “stranded
costs”) outside the MDP and the Transition Period established by SB 3. Because the
two-tiered generation capacity service pricing scheme allows the Companies to recover
transition revenue, the Commission’s Opinion and Order approving it is unlawful and

unreasonable.

5 In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and
Columbus Southern Power Company, Case No. 10-2929-EL-UNC, Entry at 2 (Dec. 8, 2010}

# Opinion and Order at 55.
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In the Opinion and Order, the Commission rejected an argument that SB 3 and
the ETP cases precluded the Companies from pursuing an additional and new transition
revenue collection opportunity through cost-based generation service capacity rates
because the ETP cases affected retail rates. The Commission’s reasoning seems to
ignore the legal fact that the Commission’s ESP authority is strictly limited to retail
electric service. The reasoning also implies that the Commission somehow has the
authority to consider and approve the collection of transition revenue so long as the
collection opportunity is disguised as cost-based generation capacity service charges..®
But this reasoning, finds no support in the State law. Section 4928.38, Revised Code,
states the operable limits on an EDU's ability to receive transition revenue: “The utility’s
receipt of transition revenues shall terminate at the end of the market development
period. With the termination of that approved revenue source, the utility shall be fully on
its own in the competitive market. The commission shall not authorize the receipt of
transition revenues or any equivalent revenues by an electric utilify except as
expressly authorized in sections 4928.31 to 4928.40 of the Revised Code.” (Emphasis
added.) Section 4928.38, Revised Code, makes no distinction between retail and
wholesale transactions; it precludes the Commission from authorizing the recovery of

any transition revenue in any form after the MDP.

Under the SB 3 scheme, transition revenue was based on a determination of
transition costs. Transition costs under Ohio faw are defined as the EDU’s net,

verifiable generation-related costs, prudently incurred, that are not recoverable in a

1.
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competitive market and that the utility would otherwise be entitled to recover.?® During
the MDP, EDUs were given the opportunity to seek transition revenue to recover those
generation-related transition costs. Once the MDP was over, however, the opportunity
to seek and obtain transition revenue or any equivalent revenue ended by operation of

law.

The change in regulatory structure effected by Amended Substitute Senate Bill
221 (“SB 221"} does not change that conclusion. As the General Assembly has made
clear, “[a] standard service offer... shall exclude any previously authorized allowances
for transition costs, with such exclusion being effective on and after the date that the
allowance is scheduled to end under the utility’s rate plan.”® Thus, once the MDP
ended, nothing in SB 221 permitted the recovery of any further transition revenue or

gave the Commission authority to permit such recovery.

Nevertheless, the Commission has authorized the Companies to collect transition
revenue or “equivalent revenues” through the two-tiered generation capacity service
pricing scheme. As the Commission noted, the Companies base their right to set
capacity rates on a cost basis on the fact that RPM-priced capacity charges do not
generate sufficient revenue for the Companies to cover their generation capacity
costs.® The RPM-based price is the market-based price of generation capacity service

established through the PJM competitive bidding process. The amount not recoverable

83 gection 4928.39, Revised Code.
% Section 4928.141(A), Revised Code.

& Opinion and Order at 52.
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under RPM rates, the above-market portion, by definition, is transition revenue.
Because the Companies’ opportunity to recover transition revenue through a
Commission-approved rate is long over, the Commission should grant rehearing and
modify the Stipulation ESP so that all generation service capacity is provided by the
Companies at a uniform price equal to the RPM-based price previously approved by the

Commission.

12. The Commission’s Opinion and Order Approving the Two-
Tiered Generation Capacity Service Pricing Scheme s
Unlawful and Unreasonable in that the Commission Failed to
Order the Companies to File Tariffs Detailing the Manner in
Which Capacity Service Charges Will be Determined as
Required by the Ohio Revised Code.

As a result of the Commission’s Opinion and Order approving the two-tiered
generation capacity service pricing scheme, the Commission has authorized the
Companies to significantly and selectively increase the charge previously approved by
the Commission in the December 8, 2010 Entry in Case No. 10-2929-EL-UNC.?*® Under
Ohio law, each EDU is required to file tariffs detailing the “charges for service of every
kind furnished by it, and all rules and regulations affecting them.” The public utility's

charges are then governed by those filings.®® To date, however, the Companies have

% See page 2 of AEP-Chio's Dec. 22, 2011 and Dec. 29, 2011 cover letters to compliance tariff filings.
The Commission has previously recoegnized that it has authority to require tariffs governing the regulation
of gas pooling arrangements necessary to support gas transportation service. In the Matter of the
Complaint of the Ohio Gas Marketers Association v. The East Ohio Gas Company, Case No. 94-2010-
GA-CSS, Entry at 2 (Dec. 29, 1994). This matter presents a similar circumstance in that the Commission
has asserted jurisdiction over capacity charges as a result of the terms of the PJM RPM structure and
now must have in place the tariff provisions that define the duties and obligations of the parties.

87 Section 4905.30, Revised Code.

% Section 4905.32, Revised Code.
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not filed any detailed tariff with the Commission, relying instead on the so-called revised
DIP,®° and have argued at length in a separate filing that no detail is requirecl.90 The
Commission’s failure to order the Companies to file tariffs complete with all the details
associated with the implementation of the two-tiered generation capacity service pricing

scheme renders the Commission’s Opinion and Order unlawful and unreasonable.

The DIP contains language that generally describes how the amount of shopping
eligible for RPM-priced E:apacity will be determined during the term of the ESP. For
generation capacity service associated with shopping that is not eligible for the RPM-
based capacity price, however, a higher charge of $255 per MW-Day is to apply
effective January 1, 2012 on a bills rendered basis. But there is nothing in the DIP that
identifies how the load and usage characteristics of customers will result in the MW-Day

billing determinant and the application of the $255 charge.

The PJM resource adequacy obligation provides the foundation for the
establishment of a generation service capacity charge that may be billed to and
collected from a CRES supplier serving retail customers in the Companies’ service
area. The PJM tariff dictates that the generation service capacity charge shall be based
on RPM but also provides for an alternative charge established through a state retail

access plan (assuming the state regulator has authority to approve such an alternative

# The Companies filed the DIP initialfy on October 10, 2011. On December 29, 2011, the Companies
filed the revised version.

% Memorandum of Ohio Power Company in Opposition to Industrial Energy Users-Ohio's Motion and
FirstEnergy Solutions' Objections/Request for Relief (Jan. 4, 2012).
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charge and properly exercises such authority).‘c'1 Presently, the PJM resource adequacy
obligation of the Companies is an unspecified part of the overall resource adequacy
obligation of the pool of affiliated operating companies otherwise known as AEP East.
The missing DIP detail described above is detail that is required to: Synchronize the
PJM resource adequacy obligation with the state plan approved (lawfully or otherwise)
by the Commission; Identify implementation consequences of the two-tiered generation
service capacity charge that have billing significance; and, Ensure that the overall
compensation available to the Companies through the two-tiered generation service
capacity charge structure is not improperly enhanced through the Companies’

discretionary specification of the MW Day billing determinant.

PJM's manuals indicate that capacity charges are billed in the following manner.
The capacity charge rate is multiplied by a customer’s Peak Load Contribution (*PLC”)
[or the aggregated PLC for customers of a Load Serving Entity (*LSE”)] and then
multiplied by a final zonal scaling factor and multiplied by the forecast pool requirement

factor.

Given the role of the PLC in the PJM resource adequacy structure, the detail
included in the Companies’ documentation on how the two-tiered generation service
capacity charge structure shall be applied must identify how a shopping customer's PLC
will be determined. This documentation must also identify the means by which this PLC
specification wili be synchronized with the overall resource adequacy obligation of AEP

East and the means by which such obligation shall be allocated between shopping and

o PJM, Resource Adequacy Agreement, Sch. 8.1(D}8), available at
Hitp://pjm.com/~/media/documents/agreements/raa.ashx.
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non-shopping customers. The documentation must also identify how the resource
adequacy obligation and the PLC will be modified as a result of the periodic changes
made by PJM to the resource adequacy requirement and how the PLC will be modified

to reflect changes in a customer’s load and usage characteristics.

Once the synchronization detail and documentation are supplied in proper form,
the $255 per MW-Day charge should apply, where lawful and applicable, to the
integrated sum of the PLCs of shopping customers served by a CRES provider and the
RPM-based charge should apply to the integrated sum of the PLCs of the balance of
shopping customers served by a CRES. This approach will cause each CRES provider
to receive a capacity invoice from AEP-Ohio (the Fixed Resource Requirement or “FRR”
entity) or PJM (the billing, collection and remitting entity) that is the weighted average of
the two-tiered generation service capacity charge structure with sufficient detail to audit
the invoice based on the PLC data that is synchronized with PJM'’s resource adequacy
requirement as modified (both in the aggregate and in the case of individual customers)
during the term of the ESP. The PLC factor of each account should have been
documented in detail in advance of any application of the two-tiered generation capacity
service pricing scheme but this detail is required nonetheless. The detail will allow
customers and their CRES suppliers to make sure that the per MW-Day value which
drives generation service capacity charges are consistent with the PLC values

recognized by PJM.*? In the event that a discrepancy in PLC values is discovered,

%2 Each PJM Electric Distribution Company (“EDC”"} is responsible for allocating the previous summer’s
weather normalized peak to end-use customers in the zone (both retail and wholesale) and providing this
information to PJM by December 31 prior to the start of the Delivery Year.
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there must be a means to contest the $255 per MW-Day capacity charges billed to the

CRES supplier.

If, as represented by the Companies in their letter to the FERC, the Opinion and
Order set the state compensation mechanism for purposes of the Companies’ FRR
election, then these matters need to be specified and approved by the Commission
through a formal tariff filing. That tariff then would afford the parties with a “common
understanding” and legally enforceable set of rates and procedures for determining
generation capacity service charges. As things now stand, however, the Companies
seem to be proceeding as though they unilaterally determine the terms of the
implementation of and compliance with the Commission’s Opinion and Order.® Thus,
the Commission should grant rehearing and order the Companies to file tariffs complete
with all the details associated with the implementation of the two-tiered generation

capacity service pricing scheme as required by State law.

13. The Commission Should Grant Rehearing to Clarify Its Order
Directing the Companies to Apply RPM-based Prices to
Generation Service Capacity Associated with Customers
Shopping Through Governmental Aggregation Programs.

The DIP filed on December 29, 2011 also includes language proposed by the
Companies to address the Commission's modification to the Stipulation ESP regarding
the application of RPM-based generation capacity service pricing to customers

shopping through governmental aggregation programs. The Companies’ DIP, however,

% AEP-Ohio circulated the revised DIP to parties on December 22, 2011 and requested comments by
December 27, 2011. Comments were returned by FirstEnergy Solutions, IEU-Ohio, and OCC. The
implementation plan filed on December 23, 2011 is substantively the same as that circulated on
December 22, 2011.
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is inconsistent with the Commission’s Opinion and Order and Ohio law in several

respects.94

First, the Companies’ language limits the application of RPM pricing to non-
mercantile customers shopping through governmental aggregation programs.95 That
language is unreasonable and unlawful: it should be stricken. While it is correct that
governmental aggregation programs are prohibited from involuntarily including
mercantile customers pursuant to Section 4928.20(B), Revised Code, mercantile
customers are expressly permitted to participate in governmental aggregation programs
by affirmative election (“opting in”). Therefore, RPM pricing must apply to all mercantile

and non-mercantile customers shopping through a governmental aggregation program.

Second, the DIP limits the amount of RPM-priced generation capacity service to
customers participating in the aggregation programs of only those communities that
passed ordinances during the November 2011 general election.®® The Commission’s
Order requires that RPM-priced generation capacity service pricing apply to any
community that completes the necessary process to take service by December 31,
2012.97 There will also need to be some clarification as to how governmental programs

in future years will be addressed, as required by the Commission’s Opinion and Order.*

% |[EU-Ohio asked the Commission for an order to address these problems through a motion and request
for expedited ruling filed on December 30, 2011. The issues are renewed in the Application for
Rehearing because the Commission had not ruled on the motion at the time the Application for Rehearing
was due.

*DIP at 7-8.

% Id. at 7 and attachment.

" Opinion and Order at 54.
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Finally, the Companies are counting customers served through a governmental
aggregation program as first in the queue for the RPM-priced generation capacity
service.® The Commission's Order, however, states that RPM pricing applies to
customers served through a governmental aggregation programs and that RPM-pricing
applies to 21%, 31% and 41% of all other shopping customers. The Commission must
intervene to make sure that the Companies’ implementation of the Commission’s
Opinion and Order does not compress the shopping opportunity beyond the

compression that the Commission (rightly or wrongly) intended.
D. Base Generation Rate Increase

14. The Commission’s Opinion and Order Is Unlawful and
Unreasonable In That It Authorizes an Increase in Base
Generation Rates Without a Cost Justification in Violation of
Commission Precedent.

“It is the policy of this state to do the following throughout this state: (A) Ensure
the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service.”'% Further, the General Assembly has provided
that an EDU seeking to implement an ESP must demonstrate that in the aggregate the
ESP is more favorable than an MRO."" As explained to some extent already and

further discussed below, the Commission's determination that the modified ESP

% 1d.
*DIP at 8.
'% Section 4928.02(A), Revised Code.

! Section 4928.143(C), Revised Code.
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satisfies the ESP versus MRO test was both unlawful and unreasonable. The errors in
the Commission’s decision to approve the modified ESP, moreover, are compounded

by the Commission’s approval of annual rate increases without cost or any justification.

The Opinion and Order approved arbitrary annual increases in the Companies’
base generation rates, raising the average rate to 2.27¢/kWh in 2012, 2.33¢/kWh in
2013, and 2.41¢/kWh in 2014 and the first five months of 2015.7% In support of even
larger arbitrary increases, the Companies’ rate witness testified that there was no cost

9 |n approving the rate increases after

of service study to support those increases.
cutting the average rate increase by 50%, the Commission first pointed to its authority
under Section 4928.143(B)(2)(e), Revised Code, to order automatic rate increases as
part of an ESP.'® Citing this authority, it concluded that “the record demonstrates the
automatic base increases are reasonable.” The Commission then explained that the
arguments of the non-signatory parties pointing out the lack of cost justification for the
rate increases were meritless because there was no statutory requirement for a cost of

service study.'®

First, there was no demonstration that the arbitrary annual rate increases are

needed by the Companies to cover any cost of providing service. The Staff initially

1% Opinion and Order at 32 and 42.

' Tr. Vol. | at 113 (Cross-examination of David Roush). Mr. Roush indicated that the level was based on
the agreement. /d.

1% Opinion and Order at 42.

1% 14, at 42.
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opposed the larger annual rate increases proposed by the Companies because there

was no cost-based rationale for the increases.

Q. Now, in your testimony filed [August 4, 2011] with respect to the ESP
proposed by the company you also disagreed with the company's
proposal to increase its generation rate, correct?

A. Correct.

Q. And the premise of your disagreement was that there was no cost-
based rationale to the company’s proposal, correct?

A. That was my initial testimony, yes.

Q. And because there was no cost-based rationale you testified that the -
staff had no reason to believe that such an increase in revenue was
warranted at that time; is that correct?

A. ldon't know. | assume you're reading from my initial testimony so yes.

Q. That is a correct assumption. Now, under the proposed stipulation
there are increases in generation rates for each year of the years 2012
through 2015; are there not?

A. There are proposed increases in the base generation rates, but those
base generation rates no longer represent what they initially did in the
application.

Q. And these generation rate increases are not based on cost, are they?

A. Not to my knowledge.'®

As Mr. Fortney further testified, the Commissicn has not previously approved non-cost

based increases in ESP cases.

Q. Can you identify, Mr. Fortney, any specific examples of Commission
practice with respect to ESPs where the PUCO has allowed noncost-
based elements or provisions in an electric security plan?

A. And, again, are we talking about distribution? Was that part of the
question?

% Tr. Vol. X at 1716-17 (Cross-examination of Robert Fortney).
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Q. Of an—an electric security plan of an electric utility.

A. Not that I'm aware of. There have been several approvals of riders,

but all of them have some cost-based mechanism for adjustment.’”’
Mr. Fortney's testimony was consistent with the Commission’s Opinion and Order in the
Companies’ first ESP case. In that case, the Companies sought annual automatic
increases in the base generation rates. The Commission rejected non-cost based
increases because “the record is void of sufficient support to rationalize automatic,
annual generation increases that are not cost-based, but that are significant, equaling

approximately $87 million for CSP and $262 million for OP.”*%®

In this proceeding, neither the Companies nor anybody else attempted to
establish a cost basis for the annual ESP rate increases. When this fatal deficiency is
added to the fact that the rates do not satisfy the ESP versus MRO test, it is readily
apparent that the proposed rate increases cannot satisfy the requirements stated in

Commission precedent.

The suggestion that there was no requirement for a cost of service study does
not solve the legal problem caused by the Commission’s decision. The Commission
determined in the first ESP case for OP and CSP that a similar proposal for annual
increases could not be sustained without cost justification. In this case, however, the

Commission provides no explanation as to why it has abandoned its prior determination

97 1d. at 1719 (Cross-examination of Robert Fortney).

"% in the Matter of the Application of Columbus Southern Power Company for Approval of an Electric
Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain
Generating Assets, Case Nos. 08-917-EL-SS0, et al., Opinion and Order at 30 (Mar. 18, 2009) (citations
cmitted) {(*ESP I").
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that there be some cost basis to support an annual ESP rate increase. This
unexplained change from the Commission’s prior treatment of automatic increases is

unlawful and unreasonable.

Rather than require cost support for any approved annual rate increases, the
Commission pointed to the discontinuance of the Envirbnmental Investment Cost
Recovery Rider (“EICCR”) and the bypassability of the base generation rates, and
offered that the rates would ensure rate stability and certainty through the transition
period.’"® Taken in pieces or together and assuming that the Commission can rightfully
authorize the increases without cost support, these additional attempts to justify the rate

increases simply do not make any sense.

The EICCR was approved in the Companies’ first ESP proceeding and was a
bypassable rider. Although the Stipulation did not seek to continue the rider, the
Companies offered no evidence that the discontinuance of the EICCR was in any way
tied to the base generation increases. As noted previously, the Companies testified that
the rate increases were not cost-based. Thus, there is no basis to conclude that the
termination of the EICCR in any way justifies the rate increases authorized by the

Commission.

Likewise, the bypassability of the rate increases for those customers not
grandfathered into RPM-priced capacity or participating in governmental aggregation

programs is practically meaningless. Customers who face arbitrary rate increases as a

"% Cleveland Elec. iflum. Co. v. Pub. Util. Comm., 42 Ohio St.2d 403, 431, (1975).

1% Opinion and Order at 42.
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result of the Commission decision will have no opportunity to avoid those increases by
shopping due to the shopping restrictions imposed by the shopping caps. The
substantially higher, arbitrary, discriminatory and non-comparable generation capacity
service price that the Commission has authorized the Companies to charge CRES
suppliers will prevent those CRES providers from making competitive offers to those
retail customers who are facing higher SSO prices approved by the Commission. The
overarching structure of the Stipulation ESP as modified and approved by the
Commission thus guarantees that rates for default generation supply service will
increase annually and customers will be blocked from bypassing increased charges that
might otherwise be bypassable by the toll booth that the Commission has permitted the

Companies to erect on the shopping highway.

The Commission’s confusing and confused analysis thus renders the decision
arbitrary, unlawful and unreasonable. It has approved annual rate increases without
any cost justification, in violation of its own precedent and without any explanation for
varying from that precedent. The off-target explanations offered by the Commission to
justify the annual increases in base generation rates have no support in the record or
are plainly contradicted by it. In summary, the Commission does not provide a legal
and reasoned basis for the annual increases in base generation rates, rehearing should
be granted and the Commission should direct that the Stipulation ESP be further

modified to remove fully the automatic increases in base generation charges.

E. Placeholder Riders

15. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Held That It Could
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Authorize a Placeholder Rider Pursuant to Section 4928.143,
Revised Code.

The Commission’s authorization of placeholder riders is uniawful and
unreasonable as it exceeds the Commission’s authority. It is well-established that the

" By approving placeholder riders, i.e., PMR,

Commission is a creature of statute.
GRR, and the CHP Rider, as part of the Stipulation ESP, the Commission exceeded its
statutory authority. Therefore, the Commission’s Order approving the placeholder riders

is unlawful and unreasonable.

The items that may be approved as part of an ESP are limited to Sections
4928.143(B){1) and (2), Revised Code."? Section 4928.143(B)(1), Revised Code,
authorizes the EDU to include provisions in the ESP relating to the supply and pricing of
retail generation service."™ All other provisions, that is everything other than the retail
generation service component, may only be authorized under the nine enumerated
provisions of (B)(2)."'* As the Ohio Supreme Court recently explained, "[bly its terms,
R.C. 4928.143(B)(2) allows plans to include only "any of the following' provisions. |t
does not allow plans to include 'any’ provision. So if a given provision does not fit within

one of the categories listed ‘following' (B)(2), it is not authorized by statute."''® Thus,

" Discount Cellular, Inc. v. Pub. Util. Comm., 2007-Ohio-53 ] 51 (2007) (citing Reading v. Pub. Util.
Comm., 2006-Chio-2181 4 13) ("The PUCQO, as a creature of statute, has no authority to act beyond its
statutory powers."}.

112 gection 4928.143(A), Revised Code, further provides that the Commission is directed to authorize an

ESP “as prescribed under division (B) of this Section.”

3 Section 4928.143(B)(1), Revised Code.
"% 1n re Application of Columbus S. Power Co., 128 Ohio St. 3d at 520.

115 id
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the Commission may only authorize an ESP that contains provisions setting an EDU’s
retail generation service component116 and provisions that “fit within one of the” (B)(2)

categories.'"’

In its Order approving the Stipulation in this proceeding, the Commission found
that it was authorized to create placeholder riders under Section 4928.143, Revised
Code.”® The Commission, however, did not specifically find that placeholder riders “fit
within® one of the (B)(2) categories, nor did it find that a placeholder rider could be
authorized as a provision that related fo the supply and pricing of electric generation
service for SSO customers. Because no provision under Section 4928.143(B), Revised
Code, authorizes placeholder riders, the Commission must grant rehearing and further
modify the Stipulation ESP by removing these unlawful and unreasonable placeholder

riders.

16. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved a
Generation Resource Rider Without Statutory Authority to Do
So.

The Commission must also reverse its approval of the GRR because the record

evidence will not permit the Commission to make the findings required before it can

1% See Section 4928.143(A)-(B)(1), Revised Code.
"7 See In re Application of Columbus S. Power Co., 128 Ohio St. 3d at 520.

"8 Order at 39 (“[tlhe Commission also notes that in order to consider [future projects] we need to
approve the placeholder mechanism pursuant to Section 4928.143, Revised Code.").
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iawfully authorize a non-bypassable generation rider under Section 4928.143(B){(2)(b) or
(c), Revised Code.!"®

As the Commission’s decision demonstrates,'? there is no record to support the
approval of a rider for new generation resources under either of the provisions that may
serve as the basis for a non-bypassable generation-related rider. Sections
4928.143(B)(2)(b) and (c), Revised Code. Section 4928.143(B)(2)(b), Revised Code,
allows for a “non-bypassable surcharge” to be established to provide for a “reasonable
allowance” for CWIP, but the authorization for a charge under this Section is subject to
the CWIP “limitations of section 4909.15 of the Revised Code” and may not be
authorized “unless the commission first determines in the proceeding that there is a
need for the facility based on resource planning projections submitted by the [EDU],”
and “unless the facility's construction was sourced through a competitive bid process.'
The Companies did not present any evidence “in the proceeding” to support a finding of
need for any generating facility based on resource planning projections, did not identify
any generating facility sourced through a CBP, and have not identified costs
categorized as CWIP subject to the limitations in Section 4909.15, Revised Code.
Thus, Section 4928.143(B)(2){(b), Revised Code, cannot serve as a lawful basis to

authorize the GRR.

"% In re Application of Cofumbus S. Power Co., 128 Ohio St. 3d at 520.
12% See Opinion and Order at 39-40.
12! Section 4928.143(B)(2)(b), Revised Code (emphasis added).
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Additionally, the Companies failed to provide any evidence fo support the
authorization of the GRR under Section 4928.143(B){2)(c), Revised Code.'? Under
that Section, the Commission can authorize a non-bypassable charge only if it finds that
the generating facility for which a non-bypassable charge is sought was sourced
through competitive bids, that there is a need for the facility based on resource pfanning
projections submitted by the EDU, and that the capacity, energy, and the rate
associated with the cost of that facility has been dedicated to Ohio consumers. Once
again, there is no evidence to support the threshold findings which the Commission
must make before it can authorize a rider under Section 4928.143(8)(2)(0), Revised

Code.

The lack of findings is not excused because Commission states that the
Companies must “meet their burden set forth in Section 4928.143(B)(2), Revised Code”
in a future proceeding (to determine cost recovery under the GRR).'® Because the
Commission may only approve ESP provisions under (B){(2) that are specifically
enumerated'® and because the Companies failed to satisfy the prerequisites of
(B)(2)(b) and/or {B)(2)(c), the Commission did not have any authority to authorize the

GRR.

17. The Commission’s Opinion and Order is Unlawful and
Unreasonable Because the Commission Approved a Pool
Modification or Termination Rider (“PMR”) Not Authorized by

12 Section 4928.143(B)(2)(c), Revised Code.

123 Opinion and Order at 39.
"% In re Application of Columbus S. Power Co., 128 Ohio St. 3d at 520.
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Law and Which Exposes Customers to Nearly Unlimited Costs
of Pool Termination.

In its Order, the Commission found that the PMR was authorized under Section
4928.143(B), Revised Code.'” As explained in the Stipulation, the PMR would aflow
the Companies to recover the “entire impact’ of pool termination/modification on the
Companies if the total impact during the ESP exceeded $50 million.'® As explained by
FES witness Schnitzer, the total impact will likely be calculated as “lost capacity
revenues.”'?’ As demonstrated in the arguments above, the Commission lacks
authority to approve provisions of an ESP not specifically enumerated under Section
4928.143(B}1) or (2), Revised Code.'® In approving the PMR, the Commission

unlawfully and unreasonably approved a rider that is not otherwise authorized by

statute.

Section 4928.143(B)1), Revised Code, only includes the authority to set an
EDU’s base generation rates in an ESP. The PMR, and the costs proposed to be
recovered through it, do not relate to the Companies’ retail electric generation rates,
and, thus, cannot be authorized under Section 4928.143(B)(1), Revised Code.
Additionally, the Commission did not identify any one of the nine provisions under (B)(2)

that might authorize the approval of the PMR, and none in fact would authorize

"2 Opinion and Order at 50.
128 Stipulation at 25.
T FES Ex. 3at 19

% In re Application of Columbus S. Power Co., 128 Ohio St. 3d at 520.
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recovery.””® Thus, the Commission must grant rehearing and further modify the
Stipulation ESP by removing the PMR, which is not authorized under Section

4928.143(B), Revised Code.

Further, the regulation of the Interconnection Agreement is a matter exclusively
within the jurisdiction of the FERC. Even if the Companies were able to demonstrate
some cost they incurred because the pool is terminated or modified, the Commission
does not have legal authority to authorize recovery of pool termination costs within an

ESP or otherwise.

Even if the Commission believes it has the statutory authority to authorize the
rider (which it does not), the Commission’s Order also is unreasonable in that it does
not place a cap on the potential costs that could be included in the rider. While the
Commission disallowed the first $50 million the Companies may incur due to termination
or modification of the pool agreement, customers are exposed to all costs exceeding
$50 million.”™® Therefore, the Commission erred in failing to constrain the risk the

customers will face and reflect that risk in the evaluation of the Stipulation ESP.
F. Market Transition Rider

18. The Commission’s Opinion and Order Is Unlawful and
Unreasonable In That It Approved a Market Transition Rider
(“MTR”) Without Statutory Authority to Do So.

'?® See Opinion and Order at 50 (holding that the PMR was authorized under Section 4928.143(B),
Revised Code, but failing fo identify which provision specifically would authorize the rider).

1.
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The Commission over objection authorized the MTR. The MTR, a non-
bypassable rider, resets the rates resulting from the proposed redesign discussed
previously by limiting the increases and the decreases, but is “charged” to both SSO

' While it appears that the

and shopping customers because it is non-bypassable.’
Commission approved the MTR pursuant to Section 4928.143(B)(2)(d), Revised Code,
stating, the “MTR is consistent with state policy by providing certainty and stability to
AEP-Ohio customers while AEP-Ohio transitions its rate structure™’®? and “rate stability
s an essential tool in order to promote economic development,’
the Commission’s decision did not point to anything in the record that supports these
conclusions.

Moreover, the MTR would not satisfy the requirements of Section
4928.143(B}2){(d), Revised Code. That section provides, in relevant part, that an ESP
may include provisions including “terms, conditions, or charges relating to ... . default
service ... as would have the effect of stabilizing or providing certainty regarding retail
electric service.” “Stabilizing” plainly denotes that retail electric service is made steady
or constant. “Certainty” denotes that the retail electric service is made probable of
occurrence. “Retail electric service” is statutorily defined to mean “any service involved
in supplying or arranging for the supply of electricity to ultimate consumers in this state,

from the point of generation to the point of consumption.””®  The burden of

demonstrating that the charge makes more certain the provision of retail electric service

! Cos. Ex. 2 at 11-12.
132 Opinion and Order at 37-38.

'3 Section 4928.01(A)(27), Revised Code.
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rests with the Companies.” No evidence was cited to or presented to support the
finding necessary for the MTR to be authorized under Section 4928.143(B){(2)(d),

Revised Code.

The MTR also viclates state policy contained in Section 4928.02, Revised Code,
in at least three ways. First, the MTR distorts purchasing decisions of customers,
lowering rates for customers more likely to shop and raising rates for customers less
likely to shop.'® Sections 4928.02(A) and (B), Revised Code, provide that the state
policy is to ensure reasonably priced electricity and the availability of unbundled and
comparable retail electric service. Neither policy is advanced by rates that distort price
signals. Second, Section 4928.02(C), Revised Code, further provides that it is the state
policy to ensure diversity of electric supplies by giving consumers effective choices. Yet
the effect of the MTR is to limit shopping for customers more likely to shop in direct
violation of the goal of giving customers choices. Third, because the MTR is collected
through a non-bypassable charge, it is effectively a generation charge that is being
collected as a distribution charge or transmission charge. Section 4928.02(H), Revised
Code, requires the Commission to avoid subsidies flowing from a noncompetitive
electric service to a competitive electric service.™® At minimum, the Commission should
direct the Companies fo collect the MTR through a bypassable charge to prevent the

MTR from operating as a subsidy.

'3 Section 4928.143(C), Revised Code.
%% FES Ex. 2 at 43.
' See Ohio Consumers’ Counsel v. Pub. Util. Comm., 114 Ohio St. 3d 340 (2007). Although this

decision predates the adoption of SB 221, the policy goal of preventing subsidies to generation service of
SB 3 reflected in the decision was retained in SB 221.
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Thus, the MTR is part of the plan to frustrate customer choice embedded in the
Stipulation and unfortunately approved by the Commission. Because there is no legal
authority to authorize the MTR and because it also violates state policy, the

Commission’s Opinion and Order is unlawful and unreasonable.

19. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved a Market
Transition Rider that Increases the Revenue Generated hy the
ESP Rates by $24 Million Without Findings of Fact or
Supporting Opinion in Violation of Section 4903.09, Revised
Code.

The MTR is also unlawful and unreasonable inasmuch as it provides AEP-Ohio
up to $24 million of additional revenue without making findings of fact or demonstrating
the reasoning the Commission followed in making its decision. Section 4903.09,
Revised Code, requires the Commission to identify the facts in the record upon which its
order is based. The Commission, however, failed to discuss the additional revenue or

identify any evidence to support the $24 miilion that may be generated by the MTR.

20. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved a Market
Transition Rider That Increases the Revenue Generated by the
ESP Rates by $24 Million Without a Cost Justification or
Explanation for the Commission’s Failure to Follow Its Own
Precedent.

In authorizing $24 million of additional revenue, the Commission also violated
Commission precedent, which requires cost-justification for generation rate increases.

In ESP [, as noted previously, the Commission rejected the Companies’ proposed
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automatic rate increases because they lacked cost justification.'™ That justification is
not present in the Commission’s Opinion and Order approving the $24 million collected
in 2012 through the MTR. The failure to explain this departure from Commission

precedent is unlawful’*® and should be addressed in a rehearing.
G. Phase-In Recovery Rider

21. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved a Phase-In
Recovery Rider (“PIRR”) That Violates Regulatory Principles
and Statutory Requirements Requiring the Alignment of Costs
and Benefits.

Under Section 4928.144, Revised Code, the Commission may authorize a “just
and reasonable phase-in of any electric distribution rate or price.” In ESP /, OP and
CSP were authorized to defer collection of tﬁe rate increases and recover those
deferrals through a phase-in mechanism.'® This proceeding is the Commission’s first
opportunity to review the rate that will be implemented to collect the surcharge pursuant
to Section 4928.144, Revised Code. Over the objections of IEU-Ohio, the Commission
authorized the PIRR as proposed in the Stipulation. Because the Opinion and Order
approves a PIRR that misaligns costs and benefits, violates Section 4928.20(1), Revised
Code, is based on an excessive carrying charge, and is calculated without the removal
accumulated deferred income taxes (“ADIT”), the Opinion and Order is unlawful and

unreasonable.

37 £SP 1, Opinion and Order at 30 (March 23, 2009).
138 in re Application of Columbus S. Power Company, 128 Ohio St. 3d 512, 523 (2011).

3 £op fat 22-24.
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Since CSP customers paid their rate increases in their entirety, there are no CSP
deferrals to recover.'*® OP has accumulated approximately $624 million in deferrats.'’
In its Opinion and Order, the Commission authorized the collection of the OP deferrals
from both CSP and OP customers based on the merger of CSP and OP, stating “[i]t is
not uncommon or unreasonable for the new entity to levelize the liabilities and beneﬁfs
of the merger across all former CSP and OP customers.”*2 The Commission’s decision
fails to make a finding that spreading the costs across OP’s and CSP’s customers yields
a just and reasonable result. Nor can the Commission make such a finding based on

the evidence because the PIRR misaligns costs and benefits.

In determining reasonableness, it is a fundamental regulatory principle that the

3

costs and benefits are aligned in setting rates.'®® The PIRR as proposed does not

comply with that principle. As Mr. Bowser testified, “the recommended PIRR produces

a mismatch between the customers that received benefits and the customers who end

144

up being responsible for paying for the benefits. The Commission, however, fails to

correct that misalignment.'*® .

%% |EU-Ohio Ex. 8 at 12-13.

2 Opinion and Order at 57.

2 in the Matter of the Regulation of the Purchased Gas Adjustment Clause Contained Within the Rate
Schedules of Vectren Energy Delivery of Ohio, Inc., and Related Matters, Case No. 00-220-GA-GCR,

Opinion and Order at 12 (Sept. 25, 2001).

" |EU-Ohio Ex. 8 at 13; see afso IEU-Ohio Ex. 9A at 21-22.

'S Opinion and Order at 57. The Commission’s Opinion and Order suggests but does not cite to in the
Matter of the Transfer of Monongahela Power Company's Certified Temritory in Ohio to the Columbus
Southern Power Company, PUCO Case No. 05-765-EL-UNC, Opinion and Order {November 9, 2005).
That decision, however, predates the adoption of SB 221 and the result is inconsistent with the statutory
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The Commission’s error is compounded because the Commission does not
make the findings required to assign phase-in surcharges to aggregation customers.

Section 4928.20(l), Revised Code, provides:

Customers that are part of a govemmental aggregation
under this section shall be responsible only for such portion
of a surcharge under section 4928.144 of the Revised Code
that is proportionate fo the benefits, as determined by the
commission, that electric load centers within the jurisdiction
of the governmental aggregation as a group receive.

(Emphasis added.) Despite this provision, the Commission did not make the necessary

finding.

The Commission further stated that a review was unnecessary because the
phase-in was approved in the ESP | case.'® The Commission, however, did not
attempt to set the surcharge in the prior proceeding."” The Commission’s suggestion
that it did not need to make the finding that the surcharge was proportionate to the
benefits received by governmental aggregation customers does not excuse it from

doing so when it sets the surcharge in this proceeding.

Because the PIRR illegally and unreasonably recovers deferrals from CSP
customers and the Commission has failed to determine that customers that are part of
governmental aggregation have received benefits in proportion to the surcharge
imposed by the PIRR, the Commission’s Opinion and Order is unlawful and

unreasonabie.

requirements of Section 4928.20(1), Revised Code. Thus, it is not dispositive of the treatment of the
PIRR.

"8 Opinion and Order at 57-58.
7 ESP I, Opinion and Order at 22 (collection of surcharge delayed until after 2011).
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22, The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved a Phase-In
Recovery Rider that is Not Just and Reasonable when the
Commission Failed to Remove the Accumulated Deferred
Income Taxes (ADIT) from the Calculation of the Deferred
Amounis and Imposed a Debt-Based Carrying Charge Rate
that Exceeds a Reasonable Amount.

The PIRR is also unjust and unreasonable because the 5.34% carrying charge to
be collected on the unamortized balance is excessive. The Commission does not
dispute that newly issued seven-year BBB rated corporate bonds are being issued at an
interest rate of 3.75%."*® Rather the Commission stated a higher rate was authorized in
ESP | and that “we will not revise based on IEU’s claims that there exists a basis for

arguing for a better deal.”"*®

That a higher rate was authorized during the deferral period is irrelevant to the
findings that must be made to establish a reasonable rate in this proceeding. Mr. Allen
admitted that the proposed carrying charge is designed to compensate the Companies
during the amortization period from 2012-2018."° Moreover, a carrying charge is not
reasonable just because parties agreed to it. A settlement is not a substitute for record
evidence, and “[w]hile the commission ‘may place substantial weight on the terms of a
stipulation,’ it ‘must determine, from the evidence, what is just and reasonable.””'®! As

the only evidence regarding the current cost of debt demonstrated, that it was in the

" |IEU-Ohio Ex. 8 at 15.

' Opinion and Order at 58.

0 Tr. Vol. XII at 2051-52.

;:0!1.01 j)re Application of Columbus Southern Power for Approval of its Portfolio Pian, 129 Ohio St.3d 46, 49
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range of 3.75%, it was unreasonable for the Commission to authorize the higher rate

proposed in the Stipulation.

The Commission’s approval of the PIRR without adjusting for ADIT is also
unlawful and unreasonable. As established by the testimony of IEU-Ohio witness
Bowser'® and supported by IEU-Ohio Exhibit 4,'** regulatory principles require
adjusting the deferral balance to remove ADIT. Because ADIT operates as an interest-
free loan, the Companies need not finance the entire cost of the deferrals equal to the
amount of ADIT."®* Thus, the accepted regulatory principle is to remove the ADIT when

calculating the deferral amount.

The Commission, however, failed to modify the deferrals for ADIT, stating that
Section 4928.144, Revised Code, precludes the adjustment. As the Commission
explained, that section provides that the Commission may order the Companies to
establish a deferral in accordance with generally accepted accounting principles
(“GAAP”).">®  There was no evidence suggesting that leaving ADIT in the deferral
amounts conformed with GAAP. Moreover, there was substantial and unrefuted
evidence that calculating the deferrals without removing ADIT violates regulatory

principles.

152 |EU-Ohio Ex. 8 at 14.

153 |EU-Ohio Ex. 4 {Testimony of Stephen Baron before the Public Service Commission of West Virginia
in Case No. 09-0177-E-Gl).

1% |EU-Ohio Ex. 8 at 14; IEU-Ohio Ex. 4.

155 Opinion and Order at 58.
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23. The Attorney Examiner Inappropriately Granted the
Companies’ Motion to Strike Portions of the Direct Testimony
of IEU-Ohio Witness Bowser.

The Attorney Examiner improperly granted the Companies’ oral motion to strike
IEU-Ohio witness Bowser's testimony, IEU-Chio Exhibit 8, from page 21, line 5, through
page 26, line 18, on the ground that the testimony related to issues decided in the
remand of the Companies’ ESP [ case.”” As noted previously, this proceeding was
used by the Companies to establish the PIRR. The testimony that was stricken was
relevant as to the issue of the total amount authorized to be collected through the PIRR.
Specifically, the testimony addressed the effect of the Supreme Court's April 2011
decision reversing and remanding the ESP | decision to the Commission on the
outstanding OP deferral amounts. Because this testimony was relevant to the
Commission’s authorization and implementation of the Companies’ PIRR in this
proceeding,’” the Aftorney Examiner's ruling striking the testimony materially and
detrimentally affected the presentation of IEU-Ohio’s case and should be reversed

through rehearing.
H. Corporate Separation

24. The Commission’s Opinion and Order Is Unlawful and
Unreasonable Because the Commission Approved the
Transfer of Generation Assets Without Requiring Compliance
With the Relevant Statute and Commission Rules.

Y8 Tt Vol. VIIl at 1493

**7 |EU-Ohio Ex. 8, Revised Direct Testimony of Joseph G. Bowser (October 13, 2011). This testimony
that the Attorney Examiner struck was proffered. Tr. Vol. VIl at 1493.
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In the Stipulation, the Companies requested approval of full corporate
separation.”® The Commission modified this portion of the Stipulation, stating that it
needed additional time to determine and understand the terms and conditions of the
generation transfer and the amendment to the corporate separation plan.'®® Despite
these concerns, the Commission determined that “subject to our approval of the
corporate separation plan, the Companies should divest its [sic] competitive generation

1% The Commission is correct that the amendment to the corporate

assets ..
separation plan and the transfer of generation assets are interconnected, but each has
separate requirements that must be satisfied.'®' The Commission’s decision, therefore,
is unlawful and unreasonable inasmuch as corporate separation compliance does not
automatically reflect compliance with the requirements to transfer generation assets.
On rehearing, the Commission must modify the Opinion and Order to require the

Companies to obtain independent approval of the corporate separation plan and

generation asset transfer.
l. Customer Benefits and the Public Interest Findings

25. The Commission’s Opinion and Order is Unlawful and
Unreasonable Because the Commission’s Finding that the
Stipulation, as Modified and Taken as a Package, Benefits
Ratepayers and the Public Interest, Is Not Supported by the
Manifest Weight of the Evidence.

1% Stipulation at 11.
1% Opinion and Order at 60-61.
'5% Opinion and Order at 61.

181 Section 4928.17, Revised Code; Chapter 4901:1-37, OAC.
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To approve the Stipulation, the Commission must find that the Stipulation, taken
as a package, benefits ratepayers and the public interest.'®® After making some
modifications, the Commission concluded the Stipulation satisfied the public interest
standard.’®® In support of its conclusion, the Commission identified the transition to a
CBP, stable SSO rates, the removal of shopping barriers, assistance to Ohio’s industrial
customers through the rate design modifications, the GRR, the Commission’s
modifications to limits on access to RPM capacity, the lowering of the base generation
rate increase, and the increase in a shopping credit for commercial customers as
benefits of the Stipulation.'®* Notably absent from the Commission’s discussion is any
review of the costs imposed by the Stipufation, even after the Commission’s
modifications. When viewed in a balanced manner, the Stipulation results in substantial

costs to customers and restriction and elimination of choices they now have.

Initially, the Commission found that there were benefits from a quicker transition
to a CBP for the SSO and removal of shopping barriers. As demonstrated above,
customers stand to over $300 million more under the Stipulation ESP than they would
under an MRO. Thus, customers will not see any benefit to moving to a CBP as a result
of the ESP adopted by the Commission. Additionally, whatever value might exist in the
transition to a CBP is limited by the multiple conditions contained in the Stipuiation that

the Commission does not address. That value is further limited by the fact, which the

'®2 Industrial Energy Consumers of Ohio Power Co. v. Pub. Util. Comm’n, 69 Ohio St. 3d 547 (1994);
Opinion and Order at 27.

1% Opinion and Order at 61-65.

1% 1d. at 63-65.
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Commission notes,'®® that the Companies made no commitment to continue a CBP
beyond the last twelve months of the Stipulation ESP. Similarly, the Commission notes
that the Stipulation removes shopping barriers, but fails to address the offsetting
concern that shopping beyond the shopping caps (with some modification for
governmental aggregation) will be very unlikely.'®® Thus, removing shopping barriers

will be valueless (to the extent that some value can be assigned) for most customers.

The Commission also points to rate stability, Rates, however, are not stable; on
average they increase each year of the ESP. They also are subject to further increases

as a result of the various placeholder riders the Commission unlawfully approved.

The modifications to customers' access to RPM-priced capacity, likewise, do not
offset the harm caused by the two-tiered generation capacity service pricing scheme
and the substantial negative effects of the ESP itself. As noted previously, SSO
customers will be locked into higher rates with little opportunity to shop during a period
when alternatives to the SSO are less expensive. Just when choice opens to
customers in 2015, the expected price of competitive alternatives is expected to go up
and the price of the SSO will be set by a CBP. The modifications the Commission
made to the generation capacity service pricing scheme do little or nothing to change

that result.

In summary, the Commission's finding that the Stipulation benefits ratepayers

and the public interest is based on a one-sided view of the Stipulation. Customers will

1% jd at 64.

% See discussion above regarding the effect of the capacity shopping caps on customer choice.
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be responsible for the higher arbitrary rate increases. Customers are locked out of
choice by the generation capacity service pricing scheme. Customers may shoulder the
burden of the GRR, the PMR, and the customer sited generation. When the costs are

included in the review, the benefits are more than offset.
J. The Motions to Dismiss

26. The Commission Unlawfully and Unreasonably Denied the
Motions to Dismiss by IEU-Ohio.

On May 10, 2011, IEU-Ohio filed a written Motion to Dismiss and Memorandum
in Support in Case Nos. 11-346-EL-SSO, ef al. At the close of the Companies’ direct
case, [EU-Ohio moved to dismiss the Application and the Stipulation.'® IEU-Ohio then
supplemented its oral motion with detailed support in its Initial Brief.'®® OCC,
Appalachian Peace and Justice Network (“APJN”") and FES joined IEU-Ohio’s motion to
dismiss.'® The motions collectively raised three issues. First, the Companies failed to
file an Application or Stipulation that properly invoked the Commission’s jurisdiction
because the Application was for an ESP for an entity, AEP-Ohio, that was not an EDU.
Second, the Applications and the materials filed in support of the Application failed to
satisfy the filing and evidentiary requirements governing an application to authorize an
ESP. Third, the Companies at the close of their direct case had not remedied the

second problem and had failed to provide evidence that the ESP, as proposed in the

'S7Tr. Vol. Vi at 956.
'8 Initial Brief of Industrial Energy Users-Ohio at 8 (Nov. 10, 2011).

%9 T, Vol. VI at 958.
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Stipulation, satisfied the ESP versus MRO test. The Attorney Examiners took the oral

motion to dismiss under advisement.'’°

In its Opinion and Order, the Commission denied the oral motion to dismiss and

apparently the May 2011 Motion as well.?”’

in denying the motions, the Commission
concluded that it understood that AEP-Ohio was intended to be a designation for the
two Companies and that it was sufficient that the Application and Stipulation “affect CSP
and OP.”'* The Commission aiso noted that the Stipulation related to terms that the

Commission could not have authorized in an ESP and that sufficient evidence had been

presented to demonstrate that the “matter” was within the Commission’s jurisdiction.’”

In finding that it had jurisdiction to proceed, the Commission was in error.
Neither the Application filed on January 27, 2011 in Case Nos. 11-346-EL-SSO, ef al,,
nor the Stipulation proposes to establish an ESP for an EDU. Both propose an ESP for
an entity named AEP-Ohio. AEP-Ohio is not a legal entity and is not an EDU.'"

Rather, CSP and OP are each an EDU in their own right as defined by Chio law.'"®

0 Tr Vol VI at 961.

" Opinion and Order at 7-8. The Commission never ruled on the May 2011 Motion to Dismiss.
However, IEU-Ohio incorporated the arguments it made in the May 2011 Motion when it provided a
written version of the May 2011 Motion in its Initial Brief. Initial Brief of Industrial Energy Users-Ohio at 8
n.15 (Nov. 10, 2011). On that basis, IEU-Ohic believes that the Commission intended to deny the May
2011 Motion as well by its Opinion and Order. The Commission, nonetheless, should clarify this matter.

'™ Opinion and Order at 8

173 Id.

Y Tr. Vol. V at 783-84 (Cross-examination of Joseph Hamrock). In fact, American Electric Power
Company, Inc. has claimed that it is not a public ufility and, as a result, the Commission lacks jurisdiction
over it. "AEP posits that it is not a public utility as that term is defined in Section 4905.02, Revised Code,
and therefore, the Commission ilacks jurisdiction over AEP.” In the Matter of the Complaint of Brian
Tomlin v. Columbus S. Power Company, Case No. 02-46-EL-CSS, Opinion and Order (Dec. 12, 2002).
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As discussed in IEU-Ohio’'s May 2011 Motion and Initial Brief, the statutory
structure for approval of an ESP requires an application by an EDU that sets the terms
of service for the EDU. As was apparent in the Application, the Stipulation, and the
Companies’ evidence, the entity for which the Companies were seeking an ESP was
AEP-Ohio. Thus, the Commission did not have before it an Application, a Stipulation or
evidence by which it could or did authorize an ESP for an EDU as required by Sections

4928.141 and 4928.143, Revised Code.

The Commission’s statement that it commonly uses the AEP-Ohio notation to
mean the two EDUs does not address the statutory problem. Whether one understands
that AEP-Ohio means OP and CSP does not correct the fact that the Application,
Stipulation, and evidence was presented not for the individual EDUs, as required by the
applicable law, but for the combined entity. Thus, the “notation” does not “fix” the

problem the Companies created by their application for AEP-Ohio.

Moreover, the Commission in its discussion of the motion to dismiss does not
address the failure of the Companies to file or introduce the information the Commission
requires as part of its review of an ESP. The Commission’s rules detail the information
that must be filedr as part of the application for an ESP, and Section 4928.143(C)(1),
Revised Code, places the burden of proof on the Companies to demonstrate their

Application and, in this case, the Stipulation ESP satisfy the statutory and administrative

Y5 Tr. Vol. V at 783 (Cross-examination of Joseph Hamrock); see also Section 4928.01(A)(6), Revised
Code.
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requirements. Several examples demonstrate the manner in which the Companies

failed to satisfy the filing requirements or to meet their burden of proof.

The Stipulation'™ envisions the use of “securitization” for purposes of addressing

a phase-in deferral. Rule 4901:1-35-03(C)(9)(e), OAC, states (emphasis added):

Division (B)(2)(f) of section 4928.143 of the Revised Code authorizes an
electric utility to include provisions for the securitization of authorized
phase-in recovery of the standard service offer price. If a phase-in
deferred asset is proposed to be securitized, the electric utility shall
provide, at the time of an application for securitization, a description of the
securitization instrument and an accounting of that securitization, including
the deferred cash flow due to the phase-in, carrying charges, and the
incremental cost of the securitization. The electric utility will also describe
any efforts to minimize the incremental cost of the securitization. The
electric utility shall provide all documentation associated with
securitization, including but not limited to, a summary sheet of terms and
conditions. The electric utility shall also provide a comparison of costs
associated with securitization with the costs associated with other forms of
financing to demonstrate that securitization is the least cost strategy.

None of the information required by Rule 4801:1-35-03(C)(9)(e), OAC, was filed with the

Commission or made a part of the evidentiary record.

The Stipulation (Section 1V.2.b) contains provisions that have the effect of
preventing, limiting, or inhibiting customer shopping for retail electric generation service.
The Companies have publicly admitted that the provisions in the Stipulation that impose
a $255 per MW-Day capacity charge on CRES suppliers are designed to limit shopping

7

for retail electric generation service.'””” Other witnesses testifying in support of the

178 Stipulation at 25-26.

" FES Ex. 1, TCB-8, TCB-9; IEU-Ohio Ex. 13; Tr. Vol. X at 1693-94 (Cross-examination of Robert
Fortney); Tr. Vol. lll at 385 (Cross-examination of William Allen); Tr. Vol. IV at 542-43 (Cross-examination
of Teresa Ringenbach); Tr. Vol. VI at 970-71 {Cross-examination of David Fein).
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Stipulation confirmed that the Stipulation is designed to limit and will inhibit customer
shopping for retail electric generation service.'® The testimony of parties not
supporting the Stipulation also confirms that the Stipuiation is designed to limit customer
shopping for retail electric generation service.'”® The limitations on shopping triggered
additional filing requirements. Rule 4901:1-35-03(C)}(9)(c)(i), OAC, states (emphasis
added):
Division (B}(2)(d) of section 4928.143 of the Revised Code authorizes an
electric utility to include terms, conditions, or charges related to retail
shopping by customers. Any application which includes such terms,
conditions or charges, shall include, at a minimum, the following
information:
(i) A listing of all components of the ESP which would have the effect of
preventing, limiting, inhibiting, or promoting customer shopping for retail
electric generation service. Such components would include, but are not
limited to, terms and conditions relating to shopping or to returning to the
standard service offer and any unavoidable charges. For each such

component, an explanation of the component and a descriptive rationale
and, to the extent possible, a quantitative justification shail be provided.

The information required by Rule 4901:1-35-03(C)(9)(c)(i}, OAC, however, was not

submitted.

The Stipulation also affects governmental aggregation programs (so much so

that the Commission ordered modifications of the section addressing capacity shopping

78 1. Vol. X at 1693-94 (Cross-examination of Robert Fortney); Tr. Vol. Il at 395 (Cross-examination of
William Allen); Tr. Vol. IV at 54243 (Cross-examination of Teresa Ringenbach); Tr. Vol. VI at 970-71
{Cross-examination of David Fein); IEU-Ohio Ex. 9A at 9-21, 24; FES Ex. 1 at 4-6, 17-37; FES Ex. 14 at
4, 16-23, 31-32; FES Ex. 3 at 4-5, 35-37, & 4041.

" |EU-Ohio Ex. 9A at 9-21, 24; FES Ex. 1 at 4-8, 17-37; FES Ex. 14 at 4, 16-23, 31-32; FES Ex. 3 at 4-5,
35-37, 40-41.
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caps). The effect of the Stipulation on aggregation triggered additional filing
requirements. Rules 4901:1-35-03(C)(6) and (7), OAC, state that an SSO application
containing an ESP must include: “[a] description of how the electric utility proposes to
address governmental aggregation programs and implementation of divisions (1),
(J),"®" and (K)'® of section 4928.20 of the Revised Code,” and, “[a] description of the
effect on large-scale governmental aggregation of any unavoidable generation charge
proposed to be established in the ESP.” Section 4928.20(K), Revised Code, requires
the Commission to adopt rules to encourage and promote large-scale governmental
aggregation and, in the context of a proposed ESP, the Commission must consider the
effect of any provisions that would, if approved, impose non-bypassable generation
charges, “however collected” on such large-scale aggregation programs. Common
sense and the evidence supplied by parties opposing the Stipulation demonstrate that

the Stipulation works against large-scale aggregation programs,’®® but the information

required by Rules 4901:1-35-03(C)(6) and (7), OAC, was not submittéd.

'8 Section 4928.20(1), Revised Code, limits the amount of any non-bypassable charge associated with a

Section 4928.144, Revised Code, phase-in that may be applied to customers that are part of a
governmental aggregation program. The non-bypassable phase-in charge must not exceed an amount
that is proportional to the benefits received by such customers. The PIRR proposed in the Stipulation
would, if approved, make CSP customers responsible for an OP phase-in deferral. Stipulation at 26. The
PIRR is illegal on its face.

'8! Section 4928.20(J), Revised Code, allows a governmental aggregation program to elect, on behalf of
the program’s customers, to not receive and pay for standby service within the meaning of Section
4928.143(B)(2)(d), Revised Code. Upon such election, any program customer returning to the SSO shall
pay the “market price” of power incurred by the EDU plus an allowance for the EDU’s cost of compliance
with the portfolio requirements in Section 4928.64, Revised Code.

182 section 4928.20(K), Revised Code, requires the Commission to adopt rules to encourage and promote
large-scale governmental aggregation and to consider, in the context of a proposed ESP, the effect of any
non-bypassable generation charges on such aggregation.

183 |EU-Ohio Ex. 8 at 12-13; IEU-Ohio Ex. 9A at 21-22; FES Ex. 1 at 9,12-13, 18-20, 25-26, 31-35, 46, 56.
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The Stipulation (Section 1V.1.n} calls for the establishment of a DIR, effective
January 1, 2012, based on post-2000 investment and including components for certain
taxes, depreciation, and an unsupported and high rate of return on plant. Rule 4901:1-
35-03(C)(9Xg), OAC, provides detailed filing requirements, but the information required

by Rule 4901:1-35-03(C)(9)(g), OAC, was not provided.

In addition to the failure to satisfy filing requirements, the Companies also failed
to demonstrate how the Application and Stipulation avoided prohibitions contained in
Ohio law. Section 4928.40(D), Revised Code, states that “no electric utility in this state
shall prohibit the resale of electric generation service or impose unreascnable or
discriminatory conditions or limitations on the resale of electric generation service.”
Despite the prohibitions contained in Section 4928.40(D), Revised Code, and the
burden of proof obligation contained in Section 4928.143(C), Revised Code, the
Companies did not offer any evidence to demonstrate that the bifurcated capacity
charge structure recommended by the Stipulation can be lawfully approved by the

Commission.

Finally, the Companies failed to carry the burden of going forward with evidence
that would support a finding that the ESP satisfied the statutory test that the ESP was
more favorable in the aggregate than an MRO. Section 4928.143(C)(1), Revised Code,
imposes on the Companies the burden of procof. As part of that burden, an EDU must
demonstrate that the proposed ESP “including its pricing and all other terms and
conditions, including any deferrals and any future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results that would otherwise

apply under section 4928.142 of the Revised Code.” Again, the Companies did not
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provide evidence showing that the ESP proposed in the Stipulation is more favorable in
the aggregate than the expected results that would otherwise apply under Section

4928.142, Revised Code.

The failure of proof extended to other areas of the Companies’ case in support of
the Stipulation. Mr. Hamrock acknowledged that many of the provisions in the
Stipulation look to provisions in the ESP Application to identify the procedural and
substantive significance of the provisions in the Stipulation ESP."®* For example, the
rate design and revenue distribution are not specified in the Stipulation.’® There was
no demonstration for the continuation of the gridSmart or PEV Riders,'® and the
Stipulation proposes to continue the Enhanced Service Reliability Rider as proposed
without any support.'® Thus, many parts of the Stipulation were reliant on the
Application and the supporting testimony that was part of the Application, but the neither

was offered into evidence.

A company'’s failure to comply with the statutory requirements and administrative
rules is ground for dismissing an EDU’s proposed ESP. As the Commission recently
determined in the Duke MRO case:

As we stated throughout this order, the Commission finds that Duke’s

application does not comply with the statute and, therefore, this case can
not proceed as filed. [f is required that Duke provide the information

'® Tr. Vol. V at 821-25 (Cross-examination of Joseph Hamrock).
185 Stipulation at 4.
% 1d. at7.

®7 14, at 11.
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dictated by the statute and delinealted in the Commission’s rules, in order
for the Commission to determine if the application satisfies the statutory
requirements. Duke readily concedes that it did not provide certain
information because it was outside of its two-year proposal. Accordingly,
the Commission can not find that Duke satisfied the requirements set forth
in Rules 4901:1-35-03 and 4901:1-35-11, 0.A.C."%®

Based on the Duke MROQO decision and the facts laid out in the motions, the

Commission should have granted the motion to dismiss.

instead of granting IEU-Ohio's motion, the Commission found that “sufficient and
adequaté evidence has been provided in the record by the Companies and the
Signatory Parties .[that] indicates that this matter is within the Commission’s jurisdiction
and should be further considered by the Commission.”'® However, the Commission
does not explain what evidence it is relying upon to draw that conclusion. As discussed
above, it could not point to anything in the record for those parts of the Stipulation that
relied upon the application for an ESP. Moreover, to the extent that it is relying on
evidence of Signatory Parties, it has effectively reassigned the burden of proof
regarding the ESP in a manner that does not conform to the statutory requirement that

the EDU has the burden of proof.

Thus, the Commission should have dismissed the Companies’ Application
because the Companies did not properly invoke the Commission’s jurisdiction by failing
to seek an ESP for an EDU, failing to satisfy the Commission’s filing requirements, and

failing to provide a case that satisfied the Companies’ burden of proof. The

"% puke MRO, Opinion and Order at 49 (emphasis added).

'8 Opinion and Order at 8.
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Commission’s decision to deny the motions to dismiss, therefore, was unlawful and

unreasonable.

27. The Commission Should Grant Rehearing and Order that Rates Be
Collected Subject to Reconciliation.

According to the Commission’s Opinion and Order, the new tariffs were approved
on a bills rendered basis and were effective January 1, 2012,"% subject to final review

! Given the material legal problems that are presented in this

by the Commission."®
Application for Rehearing, IEU-Ohio requests that the Commission order as part of the
Entry on Rehearing that rates be collected subject to reconciliation. %2

The Commission can and recently has ordered the collection of rates and

charges subject to refund when the legality of the rates was in issue.'™ Under the

circumstances presented in these cases, it similarly would be proper to direct that the

' The Opinion and Order at page 67 indicates that the new tariffs are ta be effective on bills rendered
rather than service rendered basis. If the new rates and charges were to be effective on a service
rendered basis, the new rates and charges would apply to all service rendered on or after January 1,
2012. By making the new rates and charges effective on a bills rendered basis, the new rates and
charges will apply to electricity consumed prior to January 1, 2012, thereby preducing a retroactive
consequence. The practical consequence of this retroactive aspect of the Opinion and Order escalates
the importance of the relief requested in this Motion. The new rates and charges that the Companies are
now positioned to bill and collect effective January 1, 2012 will be imposed on consumers with no
advanced notice and imposed on consumption occurring prior to the date the Opinion and Order was
issued.

91 )4, at 65.

%2 On December 20, 2011, IEU-Ohio filed a motion seeking to have the tariffs collected subject to
reconciliation until such time as the Commission formally approves the Companies’ compliance filing.
The Commission indicated by entry on December 22, 2011 that it would rule on that motion by separate
entry. |IEU-Ohio incorporates the December 20, 2311 motion herein by reference.

'%% As a result of the remand of its Opinion and Order in the Companies’ first ESP application, the
Commission directed that then-current rates be collected subject to refund until such time as the
Commission completed its review of the remanded issues. Id., in the Matter of the Application of
Columbus Southern Power Company for Approval of an Electric Security Plan; an Amendment to its
Corporate Separation Plan; and the Sale or Transfer of Certain Generating Assets, Case No. 08-917-EL-
S50 et al., Entry at 34 (May 25, 2011).
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rates be collected subject to reconciliation until such time as the Commission completes
its review and determines whether the tariffs that the Commission has made effective
January 1, 2012 comply with the legal requirements to approve the Stipulation ESP and
the other material terms of the Stipulation.’™ Without such an order, customers subject
to the tariffs will be required to pay rates that should be found to be unlawfully and
unreasonably authorized without recourse to refund.'® Such a result would be

unreasonable.

It CONCLUSION

Fundamental decisions that will affect customer choice for years to come rest on
the outcome of this Opinion and Order. At stake is the ability of customers to exercise
the rights they were provided in SB 3 and SB 221. The current decision fails to protect
those rights. For the reasons discussed above, the Commission should grant

rehearing.

Respectfully submitted,

2.

Samfiel C. Randazzo

Frank P. Darr

Joseph Oliker

McNEes WALLACE & NURICK LLC

194

"% In re Appiication of Columbus Southerm Power Co., 128 Ohio St. 3d 512 (2011). While a stay of
execution is statutorily available, see Section 4903.16, Revised Cade, it is not practically available to
customers due to the bonding requirements.
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Attachment: Final 12 Months of Stipulation ESP

Ohio Power Company

1 ESP Benefits June 2015-May 2016 (A) -$8.61

2 Annual S50 Sales (kwh) (B) 26,029,500,007

3 ESP Cost (Line 1 x Line 2/1000) -$224 113,995
Columbus Southern Power Company

4 ESP Benefits June 2015-May 2016 (C) -$9.44

5 Annual SSO Sales (kwh) (D) 17,474,000,002

6 ESP Cost (Line 4 x Line 5/1000) -$164,954,560

7 Total ESP Cost Last 12 Months -$389,068,555
Line 3 +Line 6

Sources

A [EU-Ohio Ex. 9-B (KMM-11) page 1 or 2, line 34

B Ohio Power Co. E-4, cbl D, line 53 |

C IEU-Ohio Ex. 9-B (KMM-11) page 2 of 2, line 34

D Columbus Southern Power Co. E-4, col. D, line 37
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