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December 12, 2011

Public Utility Commission of Ohio
Docketing Division, 13" Floor
180 East Broad Street

Columbus, OH 43215-3753

RE: Ecova, Inc. Broker Application

Dear Sir/Madam:

Enclosed is Ecova, Inc.’s Natural Gas Broker Application along with ten (10) copies. You are receiving this
Application and copies in two (2) separate boxes.

Thank you for your review of our Application.

Sincerely,
e
DONNA WASSON

Senior Paralegal
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(209) 329-7108
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The Public Utilities Commission of Ohio

CERTIFICATION FILING INSTRUCTIONS
‘FOM‘PETITIVE RETAIL NATURAL GAS BROKERS /AGGREG TORS “

B0 A T HT TR Wit N 4T HHI

I Where to File: Applications should be sent to: Public Utilities Commission of Ohio
(PUCC or Commission), Docketing Division, 13% Floor, 180 East Broad Street,
Columbus Ohio 43215-3793.

II. What to File: Applicant must submit one original notarized application signed by a
principal officer and ten copies, including all exhibits, affidavits, and other attachments.
All attachments, affidavits, and exhibits should be clearly identified. For example,
Exhibit A-15 should be marked “Exhibit A-15 - Corporate Structure.” All pages should
be numbered and attached in a sequential order.

III.  Which Forms to File: Entities, other than governmental aggregators, that will
aggregate customers or suppliers to provide competitive retail natural gas services must
file a “Certification Application for Retail Natural GGas Brokers/Aggregators™ form.
Governmental aggregators must file a “Certification Application for Governmental
Aggregators” form and retail natural gas suppliers must file a *“Certification
Application for Retail Natural Gas Suppliers” form. If a broker/aggregator will
provide competitive retail natural gas marketer services, in addition to broker and
aggregator services, it must file a “Certification Application for Retail Natural Gas
Suppliers” form. Checkboxes are provided on the form to indicate desired status.

A summary of Competitive Retail Natural Gas Service (CRNGS) definitions (from the
Commission’s certification rules) 1s provided below to help applicants determine which
application form to use. Three separate application forms are provided, one each for the
following services.

= Competitive Retail Natural Gas Supplier (Marketer, Broker, Aggregator)

»  Competitive Retail Natural Gas Broker/Aggregator
»  Ohio Natural Gas Governmental Aggregator

IV.  Certified Entity Service Definitions:

Competitive Retail Natural Gas Service - any retail natural gas service that may be
competitively offered to consumers in this state.

Competitive Retail Natural Gas Supplier - a person that is engaged in a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of a CRNGS to
consumers in this state that are not mercantile customers. “Retail natural gas supplier”
mcludes a marketer, broker, or aggregator, but excludes a natural gas company, a
governmental aggregator, a billing or collection agent, and a producer or gatherer of gas
that is not a natural gas company.
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Competitive Retail Natural Gas Marketing Service — assuming the contractual and legal
responsibility for the sale and provision of CRNGS to a retail natural gas customer in this

state and having title to natural gas at some point during the transaction.

Competitive Retail Natural Gas Brokerage Service — assuming the contractual and legal
responsibility for the sale and/or arrangement for the supply of CRNGS to a retail

customer in this state witheut taking title to the natural gas.

Competitive Retail Natural Gas Broker - a person who provides retail natural gas
brokerage service.

Competitive Retail Natural Gas Aggregation Service - combining the natural gas load of
multiple retail residential customers or small commercial customers via an agreement
with the customers for the purpose of purchasing retail natural gas service on an
aggregated basis.

Competitive Retail Natural Gas Aggregaftor - a person who confracts with customers to
combine the customers’ natural gas load for the purposes of purchasing CRNGS on an
aggregated basis.

Natural Gas Governmental Aggregator - The legislative authority of a municipal
corporation, the board of township trustees, or a board of county commissioners acting
exclusively under Section 4929.26 or 4929.27 of the Revised Code as an aggregator for
the provision of CRNGS. For the purposes of this definition, “governmental aggregator”
specifically excludes a municipal corporation acting exclusively under Section 4 of
Article XVIII, Ohio Constitution, as an aggregator for the provision of CRNGS.

Y.  Application Form: The application form is available on the PUCO Web site,
www.ptico.Olio,gov or directly from the Commission located at: Public Utilities
Commission of Ohio, Docketing Division, 131 Floor, 180 East Broad Street, Columbus,
Ohio 43215-3793.

VL.  Confidentiality: 1f any of an applicant’s answers require the applicant to disclose what
the applicant believes to be privileged or confidential information not otherwise available
to the public, the applicant should designate at each point in the application that the
answer requires the applicant to disclose privileged and confidential information.
Applicant must still provide that privileged and confidential information (separately filed
and appropriately marked). Applicant must fully support any request to maintain the
confidentiality of the information it believes to be confidential or proprietary in a motion
for protective order, filed pursuant to Rule 4901:1-1-24 of the Ohio Administrative Code.

VIL. Commission Process for Certification Approval: An application for certification
shall be made on forms approved and supplied by the Commission. The applicant shall
complete the appropriate application form in its entirety and supply all required
attachments, affidavits, and evidence of capability specified by the form at the time an
application is filed. The Commission certification process begins when the Commission’s
Docketing Division receives and time/date stamps the application. An incomplete
application may be suspended or rejected. An application that has been suspended as
incomplete will cause delay in certification.
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The Commission may approve, suspend, or deny an application within 30 days. If the
Commission does not act within 30 days, the application is deemed automatically
approved on the 31% day after the official filing date. If the Commission suspends the
application, the Commission shall notify the applicant of the reasons for such suspension
and may direct the applicant to furnish additional information. The Commission shall act
to approve or deny a suspended application within 90 days of the date that the application
was suspended. Upon Commission approval, the applicant shall receive notification of
approval and a numbered certificate that specifies the service(s) for which the applicant is
certified and the dates for which the certificate 1s valid.

Unless otherwise specified by the Commission, a retail natural gas broker/aggregator’s
certificate is valid for a period of two years, beginning and ending on the dates specified
on the certificate. The applicant may renew 1ts certificate in accordance with Rule
4901:1-27-09 of the Ohio Administrative Code.

Retail natural gas brokers/aggregators shall inform the Commission of any material
change to the information supplied in a certification application within thirty (30} days of
such material change in accordance with Rule 4901:1-27-10 of the Ohio Administrative
Code.

VIIL. Contractual Arrangements for Capability Standards: If the applicant is relying
‘ upon contractual arrangements with a third-party, to meet any of the certification
requirements, the applicant must provide with its application all of the following:

= The legal name of any contracted entity;
* A statement that a valid contract exists between the applicant and the third-party;
» A detailed summary of the contract(s), including all services provided thereunder; and

= The documentation and evidence to demonstrate the contracting entity’s capability to
meet the requirements as if the contracting entity was the applicant.

IX. Governing Law: The certification of retail natural gas brokers/aggregators is governed
by Chapter 4901:1-27 and 4901:1-29 of the Ohio Administrative Code, and Section
4929.20 of the Ohio Revised Code.

Oy
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CERTIFICATION APPLICATION
COMPETITIVE RETAIL NATURAL GAS BROKERS /AGGREGATORS |
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Please type or print all required information. Identify all attachments with an exhibit label and title (Example: Exhibit
A-16 - Company History). All attachments should bear the legal name of the Applicant. Applicants should file completed
applications and all related correspondence with the Public Utilities Commission of Ohio, Docketing Division, 13* Floor,
180 East Broad Street, Columbus, Ohio 43215-3793.

This PDF form is designed so that you may directly input information onto the form. You may also download the form by
saving it to your local disk.

SECTION A - APPLICANT INFORMATION AND SERVICES
[~ et e e e - o o o

A-1 Applicant intends to be certified as: (check all that apply)
Retail Natural Gas Aggregator Retail Natural Gas Broker

A-2 Applicant information:

Legal Name Ecova, Inc.
Address 1313 N Atlantic Street, Suite 5000; Spokane, WA 99201
Telephone No. 1-800-791-7564 Web site Address " coova.com

A-3 Applicant information under which applicant will do business in Ohio:

same as above
Name

Address

Web site Address Telephone No.

A-4 List all names under which the applicant does business in North America:
Ecova, Inc.

Advantage 1Q, Inc.

A-3 Contact person for regulatory or emergency matters:
Name Bradley Gawboy Title Senior Director Rate Analysis & Energy Procureme
Business Address 1620 South Frontage Rd, Suite 200; Hastings, MN 55033

Telephone No. 281-302-6219 Fax No, 888-697-8179 Email Address bgawboy@ecova.com

(CRNGS Broker/Aggregator -Version 1.07) Page 1 of 7
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A-6

A-7

A-8

A-9

A-10

A-11

Contact person for Commission Staff use in investigating customer complaints:

Name Todd Colton Title Corporate Counsel
Business address 1313 N Atlantic St, Suite 5000; Spokane, WA 99201

509-329-71938 tcolion@ecova.com

Telephone No. Fax No, 509-321-0828 Email Address

Applicant's address and toll-free number for customer service and complaints
Customer service address 1620 South Frontage Rd, Suite 200; Hastings, MN 55033

Toll-Free Telephone No, 1-800-791-7564 g,y n, 888-697-9179 Email Address Gpearson@ecova.com

Provide “Proof of an Ohio Office and Employee,” in accordance with Section 4929.22 of the Ohio
Revised Code, by listing name, Ohio office address, telephone number, and Web site address of the
designated Ohio Employee

Name Paige Kindell Title VP Resource Mgmt. Solutions

Business address 600 Vine Street,Suite 1600, Cincinnati, OH 45202

Telephone No. 913-763-3100 Fax No. Email Address Pkindell@ecova.com

Applicant's federal employer identification number  91-1701028

Applicant’s form of ownership: (Check one)

[ Sole Proprietorship ] Partnership
[] Limited Liability Partnership (LLP) [] Limited Liability Company {LLC)
Corporation D Other

(Check all that apply) Identify each natural gas company service area in which the applicant is
currently providing service or intends to provide service, including identification of each customer
class that the applicant is currently serving or intends to serve, for example: residential, small
commercial, and/or large comunercial/industrial (mercantile) customers. (A mercantile customer, as defined
in Section 4929.01(LX1) of the Ohic Revised Code, means a customer that consumes, other than for residential use, more
than 500,000 cubic feet of natural gas per year at a single location within the state or consumes natural gas, other than for
residential use, as part of an undertaking having more than three locations within or outside of this state. In accordance with
Section 4929.01(L)(2) of the Ohio Revised Code, “Mercantile customer™ excludes a not-for-profit customer that consumes,
other than for residential use, more than 500,000 cubic feet of natural gas per year at a single location within this state or
consumes natural gas, other than for residential use, as part of an undertaking having more than three locations within or
outside this state that has filed the necessary declaration with the Public Utilities Commission.)

{CRNGS Broker/Aggregator -Version 1.07) Page 2 of 7
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7 Columbia Gas of Ohio Ekesidential Small Commercial 7 Large Commercial / Industrial
v |Dominion East Ohio DResidential Small Commercial j Large Commercial / Industrial
¢ |Duke Energy Ohio DResidenﬁal Small Commercial T'Large Commercial / Industrial
¥ | Vectren Energy Delivery of OQhio DResidential Small Commercial Large Commercial / Industrial

A-12 If applicant or an affiliated interest previously participated in any of Ohio’s Natural Gas Choice
Programs, for each service area and customer class, provide approximate start date(s) and/or end
date(s) that the applicant began delivering and/or ended services.

[v]columbia Gas of Obio
Residential ~ Beginning Date M" Sérvict;. ‘ | End Date
Small Commercial Beginning Date of Service 08-01-2004 End Date
v | Large Commercial Iiegilining D_até dﬂ' Service 05-01-2004 -End Date
Industrial Beginning Date of Service End Date

Dominion East Ohio

Residential , nginning ﬁate of S,ervice," ‘ End Date
gmall Commercial Beginning Date of Sexvice 06-01-2004 End Date
v | Large Commercial Beginning Date {;f Sén‘rice 05-01-2004 End Date -
I:l Ipdustrial Beginning Date of Service End Date

uke Energy Ohio

kesidential Beginning bate of Service End Date -
Small Commercial Beginning Date of Sexvice 06-01-2005 End Date
v Lﬂfge Commercial Beginning Date ﬁf Service 07-01-2006 End Date
Industrial Beginning Date of Service End Date

ectren Energy Delivery of Ohio

Residential - 'Beginning Date of Service : - EndDate

Small Commercial Beginning Date of Service 06-01-2009 End Date
v | Large Commercial Beginning Date of Service 08-01-2009 End Date

Industrial Beginning Date of Service End Date

A-13 If not currently participating in any of Ohio’s four Natural Gas Choice Programs, provide the
approximate start date that the applicant proposes to begin delivering services:

(CRNGS Broker/Aggregator -Version 1.07) Page 3 of 7 CO



A-14

A-15

A-16

A-17

A-18

B-1

B-2

B-3

B-4

Columbia Gas of Ohio ‘ Intended Start Date
D Dominion East Ohio Intended Start Date
Duke Energy Ohio- Intended Start Date
Vectren Energy Delivery of Ohio Intended Start Date

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED.

Exhibit A-14 "Principal Officers, Directors & Partners," provide the names, titles, addresses and

telephone numbers of the applicant’s principal officers, directors, partners, or other similar officials.

Exhibit A-15 "Corporate Structure,” provide a description of the applicant’s corporate structure,
including a graphical depiction of such structure, and a list of all affiliate and subsidiary companies that
supply retail or wholesale natural gas or electricity to customers in North America.

Exhibit A-16 "Company History," provide a concise description of the applicant’s company history
and principal business interests.

Exhibit A-17 "“Articles of Incorporation and Bylaws," if applicable, provide the articles of
incorporation filed with the state or jurisdiction in which the applicant is incorporated and any
amendments thereto.

Exhibit A-18 "Secretary of State,” provide evidence that the applicant is currently registered with the
Ohio Secretary of the State.

000 s S U
SECTION B - APPLICANT MANAGERIAL CAPABILITY AND EXPERIENCE
[T T T e R

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED

Exhibit B-1 “Jurisdictions of Operation,” provide a current list of all jurisdictions in which the
applicant or any affiliated interest of the applicant is, at the date of filing the application, certified,
licensed, registered, or otherwise authorized to provide retail natural gas service, or retail/wholesale
electric services.

Exhibit B-2 "Experience & Plans,” provide a current description of the applicant’s experience and
plan for contracting with customers, providing contracted services, providing billing statements, and
responding to customer inquiries and complaints in accordance with Commission rules adopted pursuant
to Section 4929.22 of the Revised Code and contained in Chapter 4901:1-29 of the Ohio Administrative
Code.

Exhibit B-3 "Summary of Experience,” provide a concise and current summary of the applicant’s
experience in providing the service(s) for which it is seeking to be certified to provide (e.g., number
and types of customers served, utility service areas, volume of gas supplied, etc.).

Exhibit B-4 "Disclosure of Liabilities and Investigations," provide a description of all existing,
pending or past rulings, judgments, contingent liabilities, revocations of authority, regulatory
investigations, or any other matter that could adversely impact the applicant’s financial or operational

(CRNGS Broker/Aggregator -Version 9.05) Page4of 7
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B-5

B-6

C-3

C-5

status or ability to provide the services it is seeking to be certified to provide.

Exhibit B-5 "Disclosure of Consumer Protection Violations,” disclose whether the applicant,

affiliate, predecessor of the applicant, or any principal officer of the applicant has been convicted or held
liable for fraud or for violation of any consumer protection or antitrust laws within the past five years.

No  [OYes

If Yes, provide a separate attachment labeled as Exhibit B-5 “"Disclosure of Consumer Protection
Violations,” detailing such violation(s) and providing all relevant documents.

Exhibit B-6 "Disclosure of Certification Denial, Curtailment, Suspension, or Revocation,” disclose
whether the applicant or a predecessor of the applicant has had any certification, license, or application
to provide retail natural gas or retail/wholesale electric service denied, curtailed, suspended, or revoked,
or whether the applicant or predecessor has been terminated from any of Ohio’s Natural Gas Choice
programs, or been in default for failure to deliver natural gas.

No [1Yes

If Yes, provide a separate attachment, labeled as Exhibit B-6 "Disclosure of Certification Denial,
Curtailment, Suspension, or Revocation,” detailing such action(s) and providing all relevant documents.

SECTION C - APPLICANT FINANCIAL CAPABILITY AND EXPERIENCE
[0 R T T A R e SRR e

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED

Exhibit C-1 “Annual Reports,” provide the two most recent Annual Reports to Shareholders. If
applicant does not have annual reports, the applicant should provide similar information, labeled as
Exhibit C-1, or indicate that Exhibit C-1 is not applicable and why.

Exhibit C-2 “SEC Filings,” provide the most recent 10-K/8-K Filings with the SEC. If applicant does
not have such filings, 1t may submit those of its parent company. If the applicant does not have such
filings, then the applicant may indicate in Exhibit C-2 whether the applicant is not required to file with
the SEC and why.

Exhibit C-3 “Financial Statements,” provide copies of the applicant’s two most recent years of
audited financial statements (balance sheet, income statement, and cash flow statement). If audited
financial statements arc not available, provide officer-certified financial statements. If the applicant has
not been in business long enough to satisfy this requirement, it shall file audited or officer-certified
financial statements covering the life of the business.

Exhibit C-4 “Financial Arrangements,” provide copies of the applicant's current financial
arrangements to conduct competitive retail natural gas service (CRNGS) as 2 business activity (e.g.,
guarantees, bank commitments, contractual arrangements, credit agreements, etc.)

Exhibit C-5 “Forecasted Financial Statements,” provide two years of forecasted financial statements
(balance sheet, income statement, and cash flow statement) for the applicant’s CRNGS operation, along
with a list of assumptions, and the name, address, email address, and telephone number of the preparer.

(CRNGS Broker/Aggregator -Version 1.07) Page 5 of§)



C-6 Exhibit C-6 “Credit Rating,” provide a statement disclosing the applicant’s current credit rating as
reported by two of the following organizations: Duff & Phelps, Dun and Bradstreet Information
Services, Fitch IBCA, Moody’s Investors Service, Standard & Poors, or a similar organization. In
instances where an applicant does not have its own credit ratings, it may substitute the credit ratings of a
parent or affiliate organization, provided the applicant submits a statement signed by a principal officer
of the applicant’s parent or affiliate organization that guarantees the obligations of the applicant.

C-7 Exhibit C-7 “Credit Report,” provide a copy of the applicant’s current credit report from Experion,
Dun and Bradstreet, or a similar organization.

C-8 Exhibit C-8 “Bankruptcy Information,” provide a list and description of any reorganizations,
protection from creditors, or any other form of bankruptcy filings made by the applicant, a parent or
affiliate organization that guarantees the obligations of the applicant or any officer of the applicant in the
current year or since applicant last filed for certification.

C-9 Exhibit C-9 “Merger Information,” provide a statement describing any dissolution or merger or
acquisition of the applicant since applicant last filed for certification.

L ]
SECTION D — APPLICANT TECHNICAL CAPABILITY
" "0 e ]

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED.

D-1 Exhibit D-1 “Operations,” provide a current written description of the operational nature of the
applicant’s business functions.

D-2 Exhibit D-2 “Operations Expertise,” given the operational nature of the applicant’s business, provide
evidence of the applicant’s current experience and technical expertise in performing such operations.

D-3 Exhibit D-3 “Kev Technical Personnel,” provide the names, titles, email addresses, telephone
numbers, and background of key personnel involved in the operational aspects of the applicant’s current
business.

Applicant Signature and Title DOM S M

j,/;\;;:r%\.fed Eh_
Sworn and subscribed before me this 9 day of M Month  S201! Year

i

Sgnature

Signature of official administering gath Print Name and Title Ltf( b O AL H UC{ = ok
Spromr (Do aon potary Puble

My commission expireson 3 <. 25| <
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The Public Utilities Commission of Ohio

Competitive Retail Natural Gas Service
Affidavit Form
- {Version 1.07)

In the Matter of the Application of

. Case No. - -GA-AGG
for a Certificate or Renewal Certificate to Provide

Competitive Retail Natural Gas Service in Ohio,

County of 6P0 HKane
State of (3o Sh ngtw\

6 C QH 5,( mmons [Affiant], being duly sworn/affirmed, hereby states that:

(1) The information provided within the certification or certification renewal application and supporting information is
complete, true, and accurate to the best knowledge of affiant.

(2) The applicant will timely file an annual report of its intrastate gross receipts and sales of hundred cubic feet of
natural gas pursuant to Sections 4905.10(A), 4211.18(A), and 4929.23(B), Ohio Revised Code.

(3) The applicant will timely pay any assessment made pursuant to Section 4905.10 or Section 4911.18(A), Ohio
Revised Code.

(4) Applicant will comply with all applicable rules and orders adopted by the Public Utilities Commission of Ohio
pursuant to Title 49, Ohio Revised Code.

(5) Applicant will cooperate with the Public Utilities Commission of Ohio and its staff in the investigation of any
consumer complaint regarding any service offered or provided by the applicant.

(6) Applicant will comply with Section 4929.21, Ohio Revised Code, regarding consent to the jurisdiction of the Ohio
courts and the service of process.

(7} Applicant will inform the Public Utilities Commission of Ohio of any material change to the information supplied in
the certification or certification renewal application within 30 days of such material change, including any change in
contact person for regulatory or emergency purposes or contact person for Staff use in investigating customer
complaints.

(8) Affiant further sayeth naught.

A \;m ;\ e v‘ﬂ > g
:FE: ~ Affiant Signature & Title a2,
[=Jls H l':‘l.lrr, k &
éJP‘SWorn and subscribed before me this <& t day of Mb—éf Month 2 | Year

h -~ = A
Signature of Official Administering Oath Print Name and Title Lﬁ DO_&MA F/r Z'b)[a -
T¢ Ul C
My commission expireson 3. <. ) | S
{CRNGS Broker/Aggregator -Version 1.07) Page 7 of 7
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PUBLIC UTILITY COMMISSION OF OHIO

BROKER LICENSE NATURAL GAS APPLICATION ADDENDUM
ECOVA, INC.

Certification Application for Aggregator/Power Brokers

Page 3

A-13 Approximate Start Date “Applicant currently serves its existing clients.”

A-14 “Principal Officers, Directors & Partners” — see attachment A-14

A-15 “Corporate Structure”
Applicant is a privately held indirect subsidiary of Avista Corporation {Avista Corp.)

(approximately 76 percent owned as of December 31, 2010) providing energy efficiency and
cost management programs and services for multi-site customers and utilities throughout North
America. Applicant’s primary product lines include expense management services for utility,
telecom and lease needs as well as strategic energy management and efficiency services that
include procurement, conservation, performance reporting, financial planning and energy
efficiency program management for commercial enterprises and utilities. Applicant is a
subsidiary of Avista Capital, Inc. (Avista Capital) which is a direct, wholly owned subsidiary of
Avista Corp. On or about August 31, 2009, Applicant’s wholly owned subsidiary, Ecos 1Q, Inc.,
acquired Ecos Consulting, Inc.

Avista Utilities — an operating division of Avista Corp. that comprises our regulated utility
operations. Avista Utilities generates, transmits and distributes electricity and distributes
natural gas. The utility also engages in wholesale purchases and sales of electricity and natural
gas. Avista Utilities provides electric distribution and transmission, as well as natural gas
distribution services in parts of eastern Washington and northern [daho. It also provides natural
gas distribution service in parts of northeast and southwest Oregon. At the end of 2010, Avista
Utilities supplied retail electric service to 359,000 customers and retail natural gas service to
319,000 customers across our entire service territory. Avista Utilities’ service territory covers
30,000 square miles with a population of 1.5 million.

See attachment A-15 (corporate org chart)

A-16 “Company History”
“Founded in 1995, as WWP Energy Solutions {and formerly known as Avista Advantage and
Advantage [Q}, Applicant pioneered the utility expense management industry, and today,
continues as a leader in the field — offering facility information and expense management
services not only for utility costs but also for telecom, lease and waste services. As the

developer and provider of Performance IQ®, our patented reporting system, Applicant provides
world-class outsourced bill payment, auditing, reporting and enhanced consulting services for
multi-site companies nationwide. We offer clients a superior and effective solution for the

[



management and payment of facility-related energy and telecom costs — converting bill data
into actionable intelligence about each facility.”

A-17 “Articles of Incorporation and Bylaws” - see attachment A-17

A-18 “Secretary of State” — see attachment A-18

SECTION B - APPLICANT MANGERIAL CAPABILITY AND EXPERIENCE

B-1 “Jurisdictions of Operations”
Ecova, Inc. carries licenses in OH {Cert.#11-352E(1); IL (Lic. 11-0297); PA (Lic#A-2011-

2234410); DE {Lic.#11-308}; MA (Lic.#EB-201); DC (Lic.#EA-11-21-7); ME (Lic.#2011-2483, elec.
and 99-334 gas); MD (Lic.#IR-2240, elec. And IR-2242 gas); RI (Docket # D-96-6{A5)).

Pending license applications in NJ. Ecova also provides services in the states of TX, CA, NY and
CT.

B-2 “Experience & Plans”
With respect to energy procurement and consulting services, Ecova intends to provide
such services to commercial, industrial and government customer classes throughout the state
of Ohio.

Ecova has provided retail electric procurement services via the broker and consultant model
throughout the country since 2002. The company does not take title to the electricity, and is
not a supplier, therefore does not bill or contract for the electric supply of the customer.
However, we have significant experience in providing customers with contract negotiation
consulting services and billing problem resolution on behalf of our clients. For clients who have
complaints or inquiries regarding the services we provide, we offer a dedicated procurement or
service representative with a direct line, 1-800#s for general inquiries, plus back up staff and
higher level management for problem resolution.

See attachment B-2 [procurement team)

B-3 “Summary of Experience”
Ecova has been offering consulting, brokering and simple aggregation services for hundreds of

customers across the country in deregulated utility service territories totaling approximately 15
billion kwh and 360 million therm on contract with suppliers. The vast majority of the client’s
are commercial businesses. The aggregation services entail providing single event RFP services
for a management group’s portfolio of properties, within a jurisdiction, of which many of the
properties will have different legal entity names. These contracts for this type of aggregation
can have multiple signature lines on a single contract, or multiple contracts for each owner's
sites. The RFP can have a single price across all properties or be individualized. All the above



options are at the discretion of the client(s) after consulting on the best options to meet their
price risk management goals.

B-4 “Disclosure of Liabilities and Investigations” N/A

Section € — Applicant Financial Capability and Experience

C-1 “Annual Reports” Annual Reports of Applicant’s Parent Company, Avista Corporation are too
voluminous to attach. Refer to www.avistacorp.com under “Investor Relations” for Annual Reports.

A

C-2 “SEC Filings” see copy of 10K attached

C-3 “Financial Statements” — see copy of 10K attached

C-4 "Financial Arrangements” - None

C-5 “Forecasted financial statements” - Ecova, Inc. is owned by a publicly traded company (as more fully
described in Applicant’s response to Section A-12 of this application}, and is unable to comply with this
request.

€-6 “Credit Rating” See Credit Report attached

C-7 “Credit report” See Credit Report attached

C-8 “Bankruptcy Information” - None

C-9 “Merger Information” Applicant has not been dissolved or acquired within the five most recent
years preceding this application. Applicant merged with Cadence Network, Inc.,, a Delaware company,
an or about July 2, 2008, with Cadence Network the disappearing entity and Applicant the surviving
entity of that merger.”
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Current as of October 20, 2011

ECOVA, INC. (formerly Advantage 1Q)
(A Subsidiary of Avista Capital, Inc.)
1313 N. Atlantic St., 5" Floor

Spokane, WA 99201

Directors:

Erik J. Anderson
Kristianne Blake
Jeff Heggedahl
John F. Kelly
Craig Levinsohn
Jeff Lieberman
Scott L. Morris

Officers:

Scott L. Morris
Jeff Heggedahl

Ed Schlect

Jon Thomsen
Gene Lynes
Donato Capobianco
Marian M. Durkin
Mark T. Thies
Karen S. Feltes
Steve Chamberlain
Julie Kearney

Jana Schmidt

Seth Nesbitt
Hossein Nikdel
Scott Simmons
John Robison

Ann Wilson

Susan Y. Fleming

Chairman of the Board

President & Chief Executive Officer

Executive Vice President

Executive Vice President

Executive Vice President & Chief Financial Officer
Sr. Vice President & General Counsel

Sr. Vice President

Sr. Vice President

Sr. Vice President & Corporate Secretary

Sr. Vice President

Sr. Vice President

Senior Vice President — Sales, General Manager
Vice President & Chief Marketing Officer

Vice President & Chief Technology Officer
Vice President

Chief Investment Officer & Treasurer
Controller

Assistant Corporate Secretary
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A-15 “Corporate Structure” —General Graphical Depiction

Avista Corporation

Avista ilities

Ecova, Inc.

formerly Advantage 10,
Inc.

[Applicant)

Avista Energy, Inc.

frosiQ, Inc

Avista Corperation Avista Capital, inc.

1411 E. Mission Avenue 1411 E. Mission Avenue
Spokane, WA 99202 Spokane, WA 99202

Avista Utilities Ecova, Inc. (Applicant)

1411 E. Mission Avenue 1313 N. Atlantic 5t., Suite 5000
Spokane, WA 99202 Spokane, WA 99201

Avista Energy, Inc. Ecos 13, Inc.

1411 E. Mission Avenue 309 SW 6™ Ave., Suite 1000
Spokang, WA 99202 Portland, OR 97204
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tid: 1533506
FRED ARTICLES OF INCORPORATION
PRI Op T AD ANT.EC]: 1Q, INC.
7 DVANTAGE IQ, INC
Jul 02 2008 NTAGE 1Q
STATE DF WASHINGTON
ARTICLEY
Name. The name of the Corporation is Advantage I, Inc. (the “Corporation™).
ARTICLET
0 i . The address of the registered office of the Corporation in

the State of Waghington is 1411 East Mission Avenua, Spokane, Washingfon 99252 and the
registered agent of the Corporaticn shall be désignaied by the Board of Directers from time to
time.

ARTICLE

Sorparation. . The Corporation shall have the power to engage in ands:an-y
o0 any |3Wfll1 bllslmsw trade and exercise all, pawers granied to a corporation formed under
the Washington Business Corporation Act (the. “WBCA"™), inchuding any amendments therelo or
successor stalule that may hereinafter be enacted.

ARTICLE IV

Z a5 k. The total anthorized stock of this Corperation shall

consist of 52,135.399 shm uf capiml stock, of which 50,000,000 shares shall be Common
Stock with $0.0001 par value per share and 2,185,399 shares shall be Preferréd Stock with
$0.0001 par value per share. The total authorized stock of the Corporation mdy be increased or

- decreased (but not below the number of shares thereof then outstanding}, except as provided to
the contrary i the provisions egtablishing a.class or scrigs of stock, by the affirmative vete or
written consent of a majority in voting power of the stock 'of the Corporation entitled to vots,
voting together as a si’n'gie class,

Rights, Prefe estri { ock., The Preferred Stock
may be divided intosuch numbcr of scties as the Board of Disectois. mny datermine. Subjeet to
the provisions of Article XI tha Board of Directors is authorized to determine and alter the
rights, prefercnces, privileges. and restrictions granted fo and imposed upon iy wholly
unissued series of Preferred Stock, and to fix the number of shares of any series of Preferred
Stock and the designation of any such series of Preferred Stock. The Board of Directors, within
the limits and. reswictions stated in ahy rosolution or resolutiuns of the Board of Directors
originally fixing the. nimber of shares constituting any serios and subject to the provisions of
Article XY, may incrésize or dscrease (but not below the number of shares of such series then
outstanding) the number of shares of any series subsequent 1o the issue of shares of that serics.
Subject to the provisions of Article XTI

K




1. . Issupnge of Pn:fﬁ;g Stock lij Serieg. The Preferred Stock may be issued

from time 1o time in one or mere series in any manner permitted by law and the provisibns of
these Articles of Incorperation of this Corporation, as determined from time to time by the Board
of Directors and stated in the resoiution or resolutions providing for the issuance thereof, priar to
the issuance of any shares thereof, The Board of Direztors shall have the authority to fix and
determine and to amend, subject to the provisions heréof, the designation, preferences,
limitations and relative rights of the shares of any series that is wholly unissued or to be
- established. Unless otherwise specifically provided in the resolution establishing any series, the
Board of Directors shal) further have the authority; after the issaance of shares of a series whose
number it has designated, to amend the resolution establishing such series to decrease the
number of sharcs of that series, but not below the number of shares of such sedes then
outstunding.

2. Dividends. The bolders of shares. of the Preferred Stack shall be entjtled
to receive dividends, out of the fonds.of the Cosporation legally availubls therefor; at the rate;and
at the time or ‘times, whether cummulative or honcumulative, as may be provided by the Board of
Directors in designating a particular seties of Preferred Stock, If such dividénds on the Preferred
Swck shall be cumolative, then if dividends shall not have beea paid, the deficiency shall be
futly paid or the dividends dectared andset apart for payment at such: rate, tiut without intensst op
cumudative dividends, before any dividends on the Cominori Stock sfrall be paid or declared and
set apart for payment. The holders of the Preferred Stock shall not be entitled to receive any
dividends thereon other than the dividends referred 16 in this section.

3. Redempfions, The Preferred Stock may be redecmable at such price, in
such amount, and at such time or times as iay be provided by the Beard of Directers in
designating a particular series of Preferred Stock. In any event, such Preferred Stock may be
repurchased by the Corporation te the extent legally permissible.

4. Liguidatioy, In thie event of any liquidation, dissolution, or winding up of
the affairs of this Corporation, whether volusitary or involuntary, then, before any distribution
shalt be mad to the holders of the Comiman Stock; the holders of the Preferred Stock at the time
outstynding;shall be entitled to be paid the preferential amount or arnounts per shere as may be
provided by the Boamd of Directors in designating a particular series of Preferred Stock and
dividends accrued thereon to the date of such payment. ‘The holders of the Preferred Stock shall
not be entitled to receive any disirbutive amounts upon the liquidation, dissolution, or winding
up of thié affairs of the Corpomtion other than the distributive-amounts referred to in this section,
unless otherwise provided by the Board of Directors in designating a particular scries of
Preferred Stock. B

3. Conversion. Shares of Preférmed Stack may be convertible into Common
- Stock of this CQrporanon upon such terms and conditions, at such rate and subject to such
adjustments as may be provided by the Board of Diréctors in designating a paxticular series of
Preferved Stock.

6.  Voting Riplits. Holders of Prefefred Stock shall liave such voring rights as
may be provided by thie Board of Dircctors in designating a particular series of Preforred Stock,




C.  Common Stock. The rights, preferences, privileges and restrietions granted to
and impesed on the Common Stock are as set forth below in this Division (C) of this Article IV,

1.  Dividend Rights. Subject to the prior rights of holders of all classes of
stock at the time outstanding having prior rights as to dividends, the holders of the Common
Stock shall be entitled to receive, whon and as declared by the Board of Directors, out of any
assets of this Corporation fegally availeble therefer, such dividends as may be dechired from
time to fime by the Board of Dimgtors,

2, Liguidation Rights. Upon the lUquidation, dissolution or windiag up of
this Corporation, the assets. of thig Corporation shall be distributed as. provided in Section 4 of
Division (B} of this Article IV,

3.  Voting Rights. The holder of each share of Comunon Stock shall havs the
right 1o one vote for each snch share, and shall be entitied to netice.of any sharcholders’ meeting
in accordance with the Bylaws of this corporation, and shall be entitled to vote upon such matters
and in such manner as may he provided by law.

ARTICLE Y

w_m I furtherancg of and nat in limitation of powers
conferred by statute, it is further provided that:

A, Subject to the limitations and €xceptions, if'any, contained in the Bylaws of the
Corporation, the Bylaws may be adopted, amended or repealéd by the Board of Directors of the
Corporation; and :

B.  Elsctions of directors necd not be by written ballot unless, and qnly far the extent,
otherwise provided in the Bylaws; and

C. Subject to the pmv:stona of Article XI, the number of dirgctors of the
Corporation shall be determined in the manner provided in the Bylaws and may be increased or
decreased from time to time in the manner provided therein; and

D.  Subject 1o any applicable requirements of lav, the books of tie Corporation may

be kept outside the State 6f Washington at such locations as may be designated by the Board of
Directors or iri the Bylaws of the Corporation; and

No Cumulative Yoting. The right to cumulatc votes in the clection of directors shall not
exist with mspcct 10 shares of capital stock of the Corporatien.

ARTICLE VI
Actions Without a Meeting. Any action required or permitted to be taken at &

shareholders' meeting may be taken without a meeting or a vote if either: (i) the action is taken
by written consent of all sharcholders erititled to vote en the action; or (ii) for so Jong as the
Corporation is not a public company, the action is taken by written consent of sharcholders

-3
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holding of record, or otherwise entitled to vote, in the apgregate not less than the minimum
number of votes that would be necessary to authorize or take sach action at a meeting at which
all shares are entitled to vote on the action wers present and voled.

To the exient that the WBCA reguires prior notice of any suth action to be given to
nonconsenting or nonvoting shereholders, such notice shall be: given prior to the date on which
the action becomes effective; as required by the WBCA. The form of aotice shall be sufficient to
apprise the nonconsenting er nonvoling shareholder of the nature of the action to be offected in a
manner approved by the Board of Directors or by the comimittee or. officers to whom the Board
of Directors has delegated the msponsibility.

ARTICLE VHI

' ' Mpiority Vote or Congent. Unless these Articles of
Incorporstion pncmde fer a greatm vohng mquiremcnt fo: any voting group of shareholders, the
affirmative vote or writien conseht of 2 majority of all the votes gntitled to be ¢dst By a voting
group shall be suffipient, valid and effective to approve and authorize any acts of the Corporation
that, under the WBCA, would otherwise require ifi¢ approval of two-thirds of all of the votes
entitled to be cast, including, without limitation: (i) an amendment to these Articles of
Incorperation; (if) the mergar of the Corporation into-anather corporation or the merger of ane ot

more other corporations into the Corporation; (ifi) the acquisition by another corporation of all'of
the ontstanding shares of one or more classes ot series of capital stock of the Corporation; {iv)
the sale, lease, exchange or other disposition by the Corporation of all or sibstantially all of its
property otherwise than in the usual and regular course of business; or (v} the dissolution of the
Corporation. '

j ‘Director Liability. To the full extent that the WBCA, as i exists
on the date hercof or may liereafter be amcn&d, permits the limitation or elimination of the
‘liability of directors, & directorof the Corporation shall not be liable to the Corparation or its
sharcholders for monetary damages for conduct as a director, Any amendments (o of repeal of
this Aiticle IX shall niot adversaly affect any right'or profection of a direstor of this Corporation
for or with respect (o any acts or-amissiens of suth diféetor ocutring priot to such ametidment

or repeal.

B. Indemnification. To the full extent that the WBCA, as it exists on the date
hereof or may hereafter be amiendéd, the Corporation is authorized to provide indemnifieation
of directors, officers, employees and agents.

ARTICLE X

Amendments. Except as provided herein, the Corporation reserves the right to amend,
alter, change or repeal any provision contained in these Articles of Incorporation in the mamer
now or hereafter prescribed by statute and. these Articles of Incorporation, and all rights
conferred upon shareholders herein, sre granted subject to this feservation,




RTICLE X1

inci sy Apresment. So fong us the Principal Sharcholders
Agtwmcnt between thc Corpomﬁm and certain of jts sharcholders dated June 30, 2008 (the
“Principa) Shereholders Agrecient’™ resaging in effect, the Corporation shall comply with the
following (capitatized terms used and not-defined in this Article X1 shall have the meaning for
such term set forth in the: Principal SHareliclders Agreement):

1, Counsent by Shareholders Representative. Action by the Board to approve
any of the following matters shall require the affirmative vote of 8 majority of the Directors and
the consent of the Shareliolder Representative (the “Special Corisent Matters”);

&) als:ﬁﬁg- or.amending the preferences, privileges or rights of any
class of shares in a manner which has an adverse impact o the Former C.Corp
Shareholders.(actions which affect all holders of common stock in the same

manner and.do fet jeopardize the Corparation's abifity to-provide the Redemption

described in Section 10 of the Prineipal Sharcholders Agreemerd shall not
constitute such an impact);

b) altering the size of the Board or the Cumpcnsati on Commilttes;

c) rnakmg any material changé in the Corporation’s Second Amended
and Restated Astigles of Incorporation; other than the addition of one er mere
¢laszes of preferred siock which:do noi. mpaxﬂm the Corporation's ability 1o
provide the Redcmption described in Section 10 of the Principal Sharcholders
Agreement;

d)  engaging in any trarisaction with any Affiliate of the Corporation
(which, for purposes of this Agreement, shail be any entity controliing, continued
by or urder common eontrol with the Corporation), including any sale or
purchase of stock, debt transaction or dispropertionate distribution or dividend,

¢) making 4ny matcrial C.han,gé in the naturé of the business
conducted by the Corporation; and

f)  iucurding any inlezcompany debt with any Affiliate of a Principal
Sharetmider.

2. Indie event that any of the. Special Consent Matters are proposed for
considefation at & mecting of the Board, the Shareholders Representative shall receive advance
notice of the meeting and shall be entitled to participate, as an observer, in that portion of the
mecting that relates 16 the Special Congent Matiey. If the Sharcholders Representative does not
deliver to the Directors a written natice of objection to-any of the Special Consent Matters within
seven (7) days after receipt of written notice of the approval by the Board, the Shareholders
Representative will be dsemed to have approved the Marier.




3. The Shareholder Repiesentative shall be elected by a majority of the
sharcs ewned by the C Corp Principals may remove or replace the Shareholders Representative
2t any time by vote of a migjority of the Shares held by the C Coip Principals.

B. Preemiptive Righes. Except es otherwise provided in these Amcndud and
Restated Anticles of Incorporation, the Principal Sharcholders Agresment, or by agreement in
whicht the Cerporation so provides, no preemptive rights to acquin¢ additional securitics issued
by the' Corporation shall exist. with respect 1o shares of stock, or securities convertible into
shares of stock of the Corporation. So long as ths Principal Shareholders Agreement remains in
effect, the Corporation shall comply with the following:

i, Grant of Rights. The Principal Shareholders shall have a preemptive right
10 purehase, pro fafa, sif or any-part of New Securities that the Corporation may, from time to
time, propose to sell and issue after the date hereof. Each such Principal Shareholder’s pro rata
shaneof New Securities, forthe purposes of ¢iis right, is the atio-of the number of Shases held
by such holder at the time the New Securities are-offered to the total mimbar of Shares.
outstanding on the date of the proposed issuance (calculated en a fully diluted basis).

2. Proeedute. If the Corporation proposes to undertake an issuance 6f New
Securities, it will give each Principal Sharefiolder having 2 preemptive right under this Article X1
written hotice of its intention, describing the type of New Securities, the price and the general
teems and conditiens upon which the Carporation proposes to issue the sarhe. Each such
Principal Sharcholder will have ten (10) days from the giving of such nofice to agree to purchase
its pro rata share of New Securities for the price and ipon the terms and conditions specified in
the notice by giving wriiten notice fo the Carporatmn and stating therein the quantity of New
Securities to be purchased. The Corporation will gwc.- each Principal Shargholder having a
preemptive right under this Article XJ written notice o the date following such 10-day period as
1o any New Securities with respect to which Principal Shareholders have not exercised their sight
of first refusal. Each such holder will have-a right of over allotment such that if any Principal
Sharcholder having a preemptive right under this Article X1 fails to exerciss its rights hereunder
1o purchase-its pro rata portion of the New Securities, the other holders may purchase the non-
purchasing holder's portion on a pro rata bﬂﬁis, within ten {10) days from the end of such
preceding 10-day period.

3. Remgining Shares. If the Proncipal Shareholders fail to-exercise in full
such right within such twenty (20) days, the Corporation will have one hundred twenty (120)
days thereafter to scll the New.Securities in respect of which such Principul Shareholders sights
were not exercised, at a price.and upon general ternis 4nd conditions no more favorable to the
purchasers thereof than spesified in the Corporation’s notice to the Principal Shareholder
pursuant to this Article X1. If thie Corporation has not sold the New Securitiés within such ori¢
hundred twenty (120) day period, the Ccrpornnon will not thereafter issue or sell any New
Securities, withiout first offering such securities to the Principal Shareheldm in the manner
pravided above.

4, New Securities. “New Securities™ means any Shares of the Corporatien;
provided that, “New Securities” does not include: () the Common Stoek issued or issuable on
conversion of Preferred Stock; (b) Shares jssues pursuant 10 any rights or agreements, including,
witheut limitation, any sccurity convertible or exchangeable, with or witheut consideration, into

-




or for any shares, 0pttons and watrants, b!’GVided further that the preempfive rights established by

this Article X1 will apply with respeet to the initial sale or grant by the Corporation of such rights
or agreements; (c) any Share that Is issued by the Corporation as part of any public offering
pursuant 1o an effective registration statement under (he Securities Act of 1933, as amended, (d)
Shares of Comtion Stock issued in conmection with any stock:split, stock dividend or
recapitalization of the Corporation; (¢ securities issued pursuant to the acquisition of another
corparation by the Corporadion by merger, turchase of all or substantinily ali of the assets, or
other reorganization wherghy the Corporation gvers more than fifty percenit (50%) of the voting
power of such corporation; and {f} Sharey issued to management, directors or employees of the
Corgoration pursudit to stock piitchase of stock eptich pians or other arangements that are
approved by the Compensation Commitiee; (g) Shares issued as Additional Shares in accordance
with the terms of the Merger Agreement between the Corporativn and Cadence Network, Inc,
dated June 30, 2008; and (h) Shares issued pursuant 10 Section 10.5 of the Principai Shareholders
Agreepnent,




. IN WITNESS WHERBOF, seid Advantage IQ, Inc. has caused this cerificate w0 be
sigred by its duly autharized officer, as of the _$Fday of July, 2008.

ADVANTAGE IQ, INC.




CERTIFICATE OF OFFICER
OF
ADVANTAGE IQ, INC.

Pursuant to the provisions of RCW 23B.10.070, the Second Amended and Restated
Articles of Incorperation of Advamtage 1Q, Inc., a Washingion mrperamn, are hereby submitted
for filing.

1. The name of record of the-corporation is Advantage 1Q; In¢.

3 The Amonded and Restated Articles of Incorporation of Advantage IQ, Inc..are
amended and restated in their entirety. and replaged with the Second Amended and Restared
Articles of Incorporation of Advantage IQ, Inc. (the “Restated Articles”) in the form attached
herete as Exhibit A .

4, The Restated Articles were approved by the Board of Ditectors of the corporation
on June 27, 2008 and by the shareholiders of the corperation on June 27, 2008 in accordance with
the provisitns of RCW 238.10.030, 23B.10:040 and 23B.10.070.

IN WITNESS WHEREOF, the undurs:grmdcemﬁes that she is the Senior Vice President

and Corporate Secretary of the corpemuon and has executed these Second’ Amended at
Restated Articics of Incorparation this {5tdayof July, 2008.

ADVANTAGE IQ,INC.

Title: Scnmr Vick Pres:dcut and Corporate Secretary
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SECOND AMENDED AND RESTATED BYLAWS
OF

ADVANTAGE 1Q, INC.

Effective as of July 2, 2008
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BYLAWS
OF

ADVANTAGE IQ, INC.

ARTICLE 1

CORPORATE OFFICES

L1 REGISTERED QFFICE

The registered office of Advantage IQ, Inc. (the “Corporation™), shall at all times be located
in the State of Washington. The name of the registered agent of the Corporation at such location is
the agent named in the Articles of Incorporation until changed by the Board of Directors of the
Corporation {the “Board™).

1.2 OTHER OFFICES

The Board may at uny time establish other offices at any place or places where the
Corporation is qualified to do business.

ARTICLE 1

MEETINGS OF SHAREHOLDERS

2.1 DATE, TIME AND PLACE OF MEETINGS

Meetings, annual or special, of the shareholders shall be held at such place as shall be
designated by the Board, or in the absence of such a designation, at the principal office of the
Corporation. Shareholders may participate in any meeting of shareholders by any means of
communication by which all persons participaling in the mecting can hear cach other during such
mecling. Participation by such means shall constitute presence in person at such meeting.

2.2 ANNUAL MEETING

The annual meeting of the sharcholders (the “Annual Meeting”) of the Corporation shall be
held each year on a date and time designated by the Board, However, if such day falls on a legal
holiday, then the meeting shall be held on the next succeeding full business day. At the Annuai
Meeting, Directors shall be elected and any other proper business may be transacted.



23 POSTPONEMENT OF ANNUAL MEETING

In case of incomplete financial or other information, unavailability of shareholders, officers,
Direciors or other persons whose attendance at the Annual Meeting would be desirable, or other
similar circumstances, the President in his discretion may postpone the Annual Meeting. If the
Annual Meeting is postponed, or if the election of Directors shall not be held on the day designated
herein for the Annual Meeting, or at any adjournment thereof, a Special Meeting shall be held as
soon as may be convenient as determined by the President, either in lieu of the Annual Meeting if
such meeting was postponed or for the election of Directors if the election was not held at the
Annual Meeting or at any adjournment thereof.

24  SPECIAL MEETING

A special meeting of the sharcholders (a “Special Meeting™) may be called, at uny time for
any purpose or purposes for which such a meeting may lawfully be called, by {i) the Chairman of the
Board, (it) a majority of the Board or (iii) the President. Further, a Special Meeting shall be held if
the holders of not less than 25% of all the votes entitled to be cast on uny issue proposed to be
considered at such Special Meeting have dated, signed and delivered to the Secretary one or more
writien demands for such meeting, describing the purpose or purposes tor which it is to be held.

25 NOTICE OF SHAREHOLDERS' MEETINGS

All notices of meetings of shareholders shall be given by or at the direetion of the Board, the
Chairman of the Board, the President or the Secretary and shall be in wtiting and sent or otherwise
given in accordance with Section 2.6 of these Bylaws not less than 10 nor more than 60 days before
the date of the meeting to each sharcholder entitled to vote at such meeting; provided, however, that
notice of a meeting to act on an amendment to the Articles of Incorporation, a plan of merger or
share exchange, the sale, lease, exchange or other disposition of all or substantially all of the
Corporation’s assets other than in the regular course of business or the dissolution of the Corporation
shall be given not less than 20 nor more than 60 days before such meeting. Al notices of meetings
shall specify the place, date, and hour of the meeting, and, in the case of a Special Meeting, the
purpose or purposes for which the meeting is called. In computing the notice period, the day of
mailing should be excluded, and the day of the meeting included. In any event, one or the other
must be excluded, both cannot be included.

2.6 MANNER OF GIVING NOTICE: AFFIDAVIT OF NOTICE

Written notice of any meeting of shareholders may be transmitted by mail, private carrier,
personal delivery, telegraph, teletype or communications equipment that transmits a facsimile of the
notice. Notice, if mailed, shall be deemed effective when deposited in the United States mail,
postage prepaid. directed to the shareholder at his address as it appears on the cuirent records of the
Corporation. Notice given in any manner other than by mail, shall be deemed effective when
dispatched to the shareholder’s address, telephone number or ather number appearing on the current
records of the Corporation. An affidavit of the Secretary or an Assistant Secretary or of the transfer
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agent of the Corporation that the notice has been given shall, in the absence of fraud, be prima facic
evidence of the facis stated therein,

27 QUORUM

The holders of a majority of the issued and outstanding shares entitled to vote, represented in
person of by proxy, shall constituie a quorum at a meeting of shareholders for the transaction of
business excepl as otherwise provided by the Washington Business Corporation Act {the “Act”} or
by the Articles of Incorporation. If, however, a quorum is not present or represented at any meeting
of shareholders, the chairman of the meeting or the holders of a majority of the shares present, either
in person or by proxy, shall have the power to adjourn the meeting fo such time and place as may be
decided upon by the chairman of the meeting or the holders of the majority of the shares present,
without notice other than announcement at the meeting, until a quorum is present or represented.
Any business that might have been transacted at the meeting as originally noticed may be transacted
al a reconveied meeting, provided that a quorum is present or represented at such meeting. Once a
share is represented for any purpose at a meeting, other than solely to object to holding the meeting
or transacting business, it is deemed present for quorum purposes for the remainder of such meeting
and any adjournment (unless a new record date is or must be set for the adjoumed meeting),
notwithstanding the withdrawal of enough shareholders to leave less than a quorum.

2.8  ADJOURNED MEETING: NOTICE

If a meeting of sharcholders is adjoumed to a different date, time or place, unless these
Bylaws otherwise require, no notice of the new date, time or place shall be required if they are
announced at the meeting belore adjournment. At the adjourned meeting, the Corporation may
transact any business that might have been transacted at the original meeting. If the adjournment is
for more than 30 days, or if after the adjournment a new record date is fixed for the adjourned
meeting, notice of the adjourned meeting shall be given to each shareholder of record entitled (o
notice of or to vote as of the new record date.

2.9  VOTING: NO CUMULATIVE VOTING

The shareholders entitled to vote at any meeling of sharcholders shall be determined in
accordance with the provisions of Seclion 2.12 of these Bylaws. Except as may be otherwise
provided in the Arlicles of Incorporation, each sharcholder shall be entitled to one vote for each
share of capital stock held by such sharcholder and shareholders are not entitled to cumulate their
votes for Directors.

2.10 WAIVER OF NOTICE

Whencver notice is required to be given to any sharcholder under the provisions of these
Bylaws, the Articles of Incorporation or the Act, a waiver in writing, signed by the person or persons
entitled to such notice and delivered to the Corporation, whether before or after the date and time of
the meeting or before or after the aclion to be taken by consent is effective, shall be deemed
equivalent to the giving of such notice. Further, notice of the time, place and purpose of any

3

)

23



meeting will be deemed to be waived by any shareholder by aftendance in person or by proxy at the
meeting, unless such sharcholder, at the beginning of the meeting, objects to holding the meeting or
transacting business at the meeting. A shareholder waives objection to consideration of a particular
matter at a meeting that is not within the purpose or purposes described in the meeting notice, unless
the shareholder objects to considering the matter when presented. Neither the business to be
transacted at, nor the purpose of, any regular or Special Meeting need be specified in any written
waiver of notice unless so required by the Articles of Incorporation or these Bylaws,

2.1t ACTION BY SHAREHOLDERS WITHOUT A MEETING

Unless otherwise provided in the Articles of Incorporation, any action required or permitted
by these Bylaws, the Articles of Incorporation, or the Act, to be taken at any meeting, annual or
special, of shareholders may be taken without a meeting by less than unanimous consent. Action by
less than unanimous consent may be taken if one or more written consents describing the action
1aken shall be signed by shareholders holding of record or otherwise entitied to vote in the aggregate
not less than the minimum number of votes that would be necessary to authorize or take such action
at a meeting at which all shares entitled to vote on the action were present and voted. If not
otherwise fixed by the Board, the record date for determining shareholders entitled to take action
without a wmeeting is the date the first shareholder consent is signed. A shareholder may withdraw a
consent only by delivering a written notice of withdrawal to the Secretary or Corporation prior to the
time that consents sufficient to authorize taking the action have been delivered to the Corporation.
Every written consent shall bear the date of signature of each shareholder who signs the consent. A
written consent is not effective to tuke the aciion referred (o in the consent unless, within 60 days of
the earliest dated consent delivered to the Corporation, written consents signed by a sufficient
number of sharcholders to take action are delivered to the Corporation. Unless the consent specifies
a fater effective date, actions taken by written consent of the shareholders are effective when
{a) consents sufficient to authorize taking the action are in possession of the Corporation and (b) the
period of advance notice required by the Articles of Incorporation to be given to any nonconsenting
or nonvoting shareholders has been satisfied. If the action requires the filing of a cestificate under
any section of the Act, the certificate so filed shall state, in lieu of any statement raquired by such
section concerming any vote of shareholders, that written notice and consent has been obtained in
accordance with Section 23B.070.040(5). Any such consent shall be inserted in {he minute book as
if it were the minutes of a meeting of the sharcholders.

2.12  RECORD DATE FOR SHAREHOLDER NOTICE: VOTING; GIVING
CONSENTS

In order that the Corporation may determine the shareholders entitled to notice of or to vote
al any meeting of shareholders or any adjournment thereof, or entitled to express consent to
corporate action in writing without a meeting, or entitled to receive payment of any dividend or other
distribution or allotment of any rights, or entitled to exercise any rights in respect of any change,
conversion or exchange of stock or for the purpose of any other lawful action, the Board may [ix a
future date as the record date, which shall not be more than 70, and, in case of a meeting of
shareholders, not less than 10 days, prior to the date on which the particular action requiring such
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determination is 1o be taken. If the Board does not so fix a record date, the record date shall be the
day immediately preceding the date on which notice of the meeting is first given to shareholders, or,
if notice is waived, at the close of business on the day immediately preceding the day on which the
meeting is held. Such determination shail apply 1o any adjournment of the meeting unless the Board
fixes a new record date, which the Board shall do if the meeting is adjourned to a date more than 120
days after the date fixed for the original meeting. The record date for determining shareholders
entitled to express consent Lo corporate action tn writing without a meeting, when no prior action by
the Board is necessary, shall be the day on which the first writien consent is signed. The record date
for determining shareholders for any other purpose shall be at the close of business on the day on
which the Board adopts the resolution relating thereto.

213 PROXIES

Each shareholder entitled to vote at a meeting of sharcholders, or to express consent or
dissent to corporaie action in writing without a meeling, may authorize another person or persons Lo
act for him or her by a written proxy, signed by the shareholder and filed with the Secretary or other
officer or agent of the Corporation authorized to tabulate votes. A proxy shall become invalid 1t
months after the date of its execution, unless a longer period is expressly provided in the proxy. A
proxy shall be deemed signed if the shareholder’s name is placed on the proxy (whether by manual
signature, typewriting, telegraphic transmission or otherwise) by the shurcholder or his attorney-in-
fact or agent. The revocability of a proxy that states on ils face that it is irrevocable shall be
govemed by the provisions of Section 23B.07.220 of the Act.

2.14 LIST OF SHAREHOLDERS ENTITLED TO VOTE

At least 10 days before every mecting of shareholders, a complete list of the shareholders
entitled to notice of such meeting shall be made. The list shall be arranged in alphabetical order and
show the address of each shareholder and the number of shares registered in the name of each
sharcholder (arranged by voting group and by each class or series of shares), The Hlst shall be
available for inspection by any shareholder, beginning 10 days prior to the meeting and continuing
through the meeting, at the Corporation’s principal office or at a place identified in the meeting
notice in the city where the meeting will be held. A shareholder is entitled to inspect the list, during
regular business hours and at the shareholders’ expense, during the period it is available for
inspection.

2,15 ADVANCE NOTICE OF SHAREHOLDER NOMINATIONS

Nominations of persons for election to the Board of the Corporation may be made at a
meeting of shareholders by or at the dircction of the Board or by any shareholder of the Corporation
entitled to vote in the election of Directors at the meeting who complics with the notice procedures
set forth in this Section. Such nominations, other than those made by or at the direction of the
Board, shall be made pursuant to timely notice in wriling to the Secretary of the Corporation. To be
timely, a shareholder's notice shall be delivered to or mailed and received at the principal executive
offices of the Corporation not less than twenty (20) days nor more than sixty (60) days prior lo the
meeting; provided, however, that in the event less than thirty (30) days’ notice ar prior publie
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disclosure of the date of the meeting is given or made to shareholders, notice by the shareholder 1o
be timely mwst be so received not later than the close of business on the tenth day foliowing the day
on which such notice of the date of the meeting was mailed or such public disclosure was made.
Such shareholder's notice shall set forth (a) as to each person, if any, whom the shareholder proposes
to nominate for election or re-election as a Director: (i) the name, age, business address and
residence address of such person, (ii) the principal occupation or employment of such person,

(1ii) the cluss and number of shares of the Corporation which are beneficially owned by such person,
{iv) any other information relating to such person that is required by law to be disclosed in
solicitations of proxies for election of Directors, and (v) such person's written consent to being
named as a nominee and to serving as a Director if elected; and (b) as to the shareholder giving the
notice: (i) the name and address, as they appear on the Corporation's books, of such shareholder,
(i1) the class and number of shares of the Corporation which are beneficially owned by such
shareholder, and (iii} a description of all arrangements or understandings between such shareholder
and each nominee and any other person or persons {naming such person or persons) relating to the
namination. At the request of the Board any person nominated by the Board for election as a
Director shall furnish to the Secretary of the Corporation that information required to be set forth in
the sharcholder's notice of nomination which pertains to the nominee. No person shall be eligible for
election as a Divector of the Corporation unless nominated in accordance with the procedurcs set
forth in this Section. The chairman of the meeting shall, if the facts warrunt, determine and declare
at the meeting that a nomination was not made in accordance wiih the procedures prescribed by
these Bylaws, and il he or she should so determine, he or she shall so declare at the meeting and the
defective nomination shall be disregarded.

2,16 ADVANCE NOTICE OF SHAREHOLDER BUSINESS

At the Annual Meeting, only such business shall be conducted as shall have been properly
brought before the ineeting. To be properly brought before an Annual Meeting, business must be:
(a) as specificd in the notice of meeting (or any supplement thereto) given by or at the direction of
the Board, {b) otherwise properly brought before the meeting by or at the direction of the Board, or
(c) otherwise property brought before the meeting by a shareholder. Business to be brought before
the meeting by a shareholder shali not be considered properly brought if’ the shareholder has not
given {imely notice thereof in writing to the Secretary of the Corporation. To be timely, a
sharcholder's notice must be delivered to or mailed and received at the principal executive offices of
the Corporation not less than twenty (20) nor more than sixty (60) days prior to the meeting;
provided, however, that in the cvent that less than thirty (30) days’ notice or prior public disclosure
of the date of the mecting is given or made to shareholders, notice by the shareholder ta be fimely
must be so received not later than the close of business on the tenth day {ollowing the day on which
such notice of the date of the Annual Meeting was mailed or such public disclosure was made. A
shareholder's notice to the Secretary shall set forth s to each matter the shareholder proposes to
bring before the Annual Meeting: (i) a brief description of the business desired o be brought before
the Annual Meeting and the reasons for conducting such business at the Annual Meeting, (i) the
name and address of the shareholder proposing such business, (iii} the class and number of shares of
the Corporation, which are beneficially owned by the shareholder, (iv) any material interest of the
shareholder in such business, and (v) any other information that is required by [aw to be provided by
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the shareholder in his capacity as proponent of a shareholder proposal. Notwithstanding anything in
these Bylaws to the contrary, no business shall be conducted at any Annual Meeting except in
accordance with the procedures set forth in this Section. The chairman of the Annual Meeting shall,
if the facts warrant, determine and declare at the meeting that business was not properly brought
before the meeting and in accordance with the provisions of this Section, and, if he or she should so
determine, he or she shall 80 declare at the meeting that any such business not properly brought
before the meeting shall not be transacted.

ARTICLE 11}

DIRECTORS

3.1 POWERS

All corporate powers shall be exercised by or under the authority of, and the business and
affairs of the Corporation shall be managed under the direction of, the Board, except as may be
otherwise provided in these Bylaws, the Articles of Incorporation or the Act.

3.2 NUMBER OF DIRECTORS

The number of Directors of the Corporation shall be fixed from time to time by resolution of
a majority of (he Board, but shall be no less than seven (7). The minimum number of Directors may
be changed from time 10 time by amendment to these Bylaws, but no decrease in the number of
Directors shall have the effect of removing any Director before his term of office expires.

3.3 ELECTION. QUALIFICATION AND TERM OF QFFICE OF DIRECTORS

Except as provided in Section 3.4 of these Bylaws, Dircctors shall be elected at the Annual
Meeting of sharcholders to hold office until the next Annual Meeting. Directors need not be
shureholders of the Corporation or residents of the State of Washington unless so required by the
these Bylaws or the Articles of Incorporation, wherein other qualifications for Directors may be
prescribed. Each Director, including a Director elected to fill a vacancy, shall hold office untii his
successor is elected and qualitied or until his earlier resignation or removal. In the event of failure to
hold or postponement of the Annual Meeting as herein provided, succeeding Directors may be
elected at any time thereafter ar a Special Meeting called for that purpose. Each Director shall be
elected to serve Tor a term of one year and until his successor shall have been elected, unless
removed as hereinafter provided.

34  RESIGNATION; REMOVAL: VACANCIES

Any Director may resign from the Board or any committee of the Board at any time by
delivering written notice to the Chairman of the Board, the President, the Secretary or the Board.
Any such resignation is effective upon delivery thereof unless the notice of resignation specifies a



tater effective date and, unless otherwise specified therein, the acceptance of such resignation shail
not be necessary to make it effective.

At a meeting of shareholders called expressly for that purpose, one or more members of the
Board, including the entire Board, may be removed with or without cause by the holders of the
shures entitled to elect the Director or Directors whose removal is sought if the number of votes cast
to remove the Director exceeds the number of votes cast not to remove the Director.

Unless the Articles of Incorporation provide otherwise, any vacancy occurring on the Board
may be filled by the shareholders, by the Board or, if the Direclors in office constitute fewer than a
quorum, by the affirmative vote of a majority of the remaining Directors. Any vacant office to be
held by a Director elected by holders of uvne or more authorized classes or series of shares entitled to
vote and be counted collectively thereon shall be filled only by the vote of the holders of such
classes or series of shares. A vacancy that will occur atl a specific later date, by reason of a
resignation effective at a later date or otherwise, may be filled before the vacancy occurs but the new
Director may not take office until the vacancy occurs. A Director elected to fill a vacancy shall
serve only until the nexi election of Directors by the shareholders. During the existence of any
vacancy the remaining Directors shall possess and may exercise all powers vested in the Board of
Direclors.

3.5  PLACE OF MEETINGS: MEETINGS BY TELEPHONE

The Board may hold meetings, both regular and special, either within or outside the State of
Washington.

Members of the Board, or of any committee thereof, may participate in 2 meeting of the
Board, or committee, by, or conduct the meeting through the use of, any means of communication by
which all Directors who are participating in the meeting can hear cach other during the meeting,
Participation by such means shall constitute presence in person at the meeting.

3.6  ANNUAL AND REGULAR MEETINGS

An annual Board meeting shall be held without notice immediately after and at the same
place as the Annual Meeting. By resolution, the Board, or any committee thereof, may specify the
date, time and place for holding regular meetings without notice other than such resolution,

3.7  SPECIAL MEETINGS: NOTICE

Special meetings of the Board, or of any committee thereof, may be called by or at the
request of the Chairman of the Board, the President, the Secretary or, in the case of special Board
meetings, any two (2) Directors and, in the case of any special meeting of any committee of the
Board, by its Chainman. The person or persons authorized to call special meetings may fix any place
for holding any special Board or committee meeting called by them.
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Notice of a special Board or committee meeting stating the date, time and place of the
meeting shall be delivered personally or by telephone 1o each Director or sent by first class mail or
telegram, charges prepaid, addressed to each Director at his address as it is shown on the records of
ithe Corporation. I matled, such notice shall be deemed to be delivered when deposited in the
Untted States mail so addressed, with postage thereon prepaid. If the notice is delivered personally
or by telephone or by telegram. it shall be delivered personally or by telephone or to the telegraph
company at least one (1) day before the meeting. Any oral notice given personally or by telephone
may be communicated either to the Director or to a person at the office of the Director who the
person giving the notice has reason {o believe will promptly communicate it to the Director. The
nolice need not specify the purpose or the place of the meeting, if the meeting is to be held at the
principal executive office of the Corporation.

3.8  ADJOURNED MEETING: NOTICE

If a quorwm is not present at any mecting of (he Board, or of any committee thereof, then the
Directors present thereat may adjourn the meeting from time to time, without natice other than
announcement at the meeting, until a quorum is present.

39  WAIVER OF NOTICE

Whenever notice is required to be given to any Director under any provisions of these
Bylaws, the Articles of Incorporation or the Act, a written waiver thereof, signed by the person
entitled to notice and delivered to the Corperation, whether before or afier the date and time of the
meeting, shall be deemed equivalent 1o the giving of such notice. A Director’s attendance at or
participation in a meeting of the Board, or of any committee thereof, shall constitute a waiver of
notice of such meeting, unless the Director at the beginning of the meeting, or prompily upon his

arrival, objects to holding the meeting or transacting business at such meeting and does not therealter

vote for or assent to action taken at the meeting. Neither the business to be transacted at, nor the
purpose of, any regular or special meeting of the Board, or of any committee thereof, need be
specified in any written waiver of notice unless so required by these Bylaws or the Articles of
Incorporation.

3.10 QUORUM

At all meetings of the Boeaid, or of any commiittee thereof, a majority of the authorized
number of Directors shall constitute a quorum for the transaction of business and the act of majority
of the Directors present ot any meeting at which there is a quorum shall be the act of the Board, or of
the committee thereof, except as the Articles of Incorporation or the Act may otherwise specifically
pravide. If a quoram is not present at any meeting of the Board, or of the committee thereof, then
the Directors present thercat may adjourn the meeting from time to time, without notice other than
announcement at the meeting, until 2 quorum is present.



3.11  ACTION BY BOARD OR COMMITTEES WITHOUT A MEETING

Any action required or permitted to be taken at any meeting of the Board, or of any
committee thereof, may be taken without a meeting if one or more writlen consents setting forth the
action so taken are signed by each of the Directlors or by each committee member, either before or
after the action is taken, and delivered to the Corporation. Action taken by writlen consent of
Directors without a meeling is effective when the last Director signs the consent, unless the consent
specifies a later effective date. Any such consent shall be filed with the minutes of proceedings of
the Board or committee meeling.

3.12  EXECUTIVE AND OTHER COMMITTEES: AUTHORITY: MINUTES

The Board, by resolution adopted by the greater of (a) a majority of the Directors then in
office and (b} the number of Directors required to take action in accordance with these Bylaws, may
create standing or temporary committees, including an Executive Cominittee, and appoint members
from its own number and invest such committees with such powers as it may see fit, subject to such
conditions as may be prescribed by the Board, these Bylaws, the Articles of Incorporation and
applicable law. Each committee must have two (2) or more members, who shall serve ai the
pleasure of the Board. The Board may remove any member of any committee clected or appointed
by the Board but only by the affirmative vote of the greater of (x) a majority of the Directors then in
office and (y) the number of Directors required to take action in accordunce with these Bylaws.

Each committee shall have and may exercise all the authority of the Board o the extent
provided in the resolution of the Board creating the committee and any subsequent resolutions
adopted in like manner, except that no such committee shall have the authority to (i) authorize or
approve a distribution except according (o a general formula or method prescribed by the Board,
(ii) approve or propose to sharcholders actions or proposals required by the Act to be approved by
shareholders, (iii) fill vacancies on the Board or any commitiee thereof, (iv) amend the Articles of
Incorporation pursuant to Section 23B.10.020 of the Act, {v) adopt, amend or repeal Bylaws,

(vi) approve a plan of merger not requiring shareholder approval, or (vii) authorize or approve the
issuance or sale of contract Tor sale of shares, or determine the designation and relative rights,
preferences and limitations of a class or series of shares except that the Board may authorize a
comritiee or a senior executive officer of the Corporation to do so within limits specifically
prescribed by the Board.

Al committees shall keep regular minutes of their meetings and shall cause them to be
recorded in books kept for that purpose.

3.13 APPROVAL OF LOANS TO OFFICERS

Unless these Bylaws, the Articles of Incorperation or the Act otherwise specifically provide,
the Corporation may lend money to, or guarantee any obligation of, or otherwise assist any officer or
other employee of the Corporation or of its subsidiary, including any officer or employee who is o
Director of the Corporation, or its subsidiary, whenever, in the judgment of the Directors, such lpan,
guaranty or assistance may reasonably be expected to benefit the Corporation. The loan, guaranty or
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other assistance may be with or without interest and may be unsecured, or secured in such manner as
the Board shall approve, including, without limitation, a pledge of shares of stock of the
Corporation. Nothing contained in this Section 3.13 shall be deemed to deny, Hmit or restrict the
powers of guaranty or warranty of the Corporation at cemimon law or under any statute,

3.14 FEES AND COMPENSATION OF DIRECTORS

Unless otherwise restricted by these Bylaws or the Articles of Incorporation, the Board shall
have the authority to fix the compensation of Directors and committee members. By resolution,
Directors and commitice members may be paid their expenses, if any, of attendance at each Board or
commtitice meeting, or a fixed sum for attendance at each Board or commitlee meeting, or a stated
salary as Director or a committee member, or a combination of any of the foregoing. No such
payment shall preclude any Director or committee member from serving the Corporation in any
other capacity and receiving compensation therefor.

3.15 PRESUMPTION OF ASSENT

A Director of the Corporation who is present at a Board or committee meeting at which any
action is taken shall be deemed to have assented to the action taken unless (a) the Director objects at
the beginning of the meeting, or promptly upon the Director’s arrival, to holding the meeting or
transacting any business at such meeting, (b) the Director’s dissent or abstention from the action
taken is entered in the minutes of the meeting, or {c) the Director delivers written notice of the
Director’s dissent or abstention to the presiding officer of the meeting before its adjournment or to
the Corporation within a reasonable time after adjournment of the meeting. The right of dissent or
abstention is not available to a Director who votes in favor of the action.

ARTICLE IV

OFFICERS

4.1 OFFICERS

The officers of the Corporation shall consist of such officers and assistant officers as may be
designated by resolution of the Board of Directors. The officers may include a Chairman of the
Board, a Chief Executive Officer, a President; one or miore Vice Presidents, a Secretary, and a
Treasurer. The Corporation may also have, at the discretion of the Board, one or more Assistant
Vice Presidents, Assistant Secretaries, Assistant Treasuiers, and any such other officers as may be
appointed in accordance with the provisions of Section 4.3 of these Bylaws. Unless otherwise
directed by the Board, the President may appoint any assistant officer, the Secretary may appoint one
or more assistant Secretaries and the Treasurer may appoint one or more Assistant Treasurers;
provided that any such appointment shall be recorded in writing in the corporate records. Any
number of offices may be held by the same person,
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4.2 ELECTION OF OFFICERS

The officers of the Corporation, except such officers as may be appointed in accordance with
the provisions of Sections 4.3 or 4.6 of these Bylaws, shall be chosen by the Board, subject to the
rights, if any, of an officer under any contract of employment. Each officer shall hold office uniil his
suceessor shall be elecled except where expressly provided 1o the contrary in  contract authorized
by the Board.

4.3 SUBORDINATE OFFICERS

The Board may appoint, or empower the President 1o appoint, such other officers and agents
as the business of the Corporation may require, each of whom shall hold office for such period, have
such autherity, and perform such duties as are provided in these Bylaws or as the Board may from
lirne to lime determine.

44  CONTRACT RIGHT OF QFFICERS

The appoi ntment of an officer does not, by itself, create contract rights.

45 REMOVAL AND RESIGNATION OF QFFICERS

Subject to the rights, i any, of an officer under any contract of employment, any officer may
be removed, either with or without cause, by an affirmative vote of the majority of the Board at any
regnlar or special meeting of the Board or, except in the case of an officer chosen by the Board, by
any officer upon whom such power of removat may be conferred by the Board.

Auny officer may resign at any time by giving written notice o the Corporalion. Any
resignation shall take effect at the date of the receipt of that notice or at any later time specified in
that notice; and, unless otherwise specified in that notice, the acceptance of the resignation shall not
he necessary to make it effective. Any resignation is without prejudice 1o the rights, if any, of the
Corporation under any contract to which the officer is a party.

46  VACANCIES IN OFFICES

Any vacancy occurring in any office of the Corporation shall be filled by the Board.

47  AUTHORITY AND DUTIES QF OFFICERS

The officers shall have such powers and duties as usually pertain 1o their offices, except as
modified by the Board, and shall have such other powers and duties as may from time to time be
conferred upon them by the Board.
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4.8  SALARIES

The salaries of the officers shall be fixed from time to time by the Board or by any person or
persons to whom the Board has delegated such authority. No officer shall be prevented from
recelving such salary by reason of the fact that he or she is also a Director of the Corporation.

ARTICLE V

INDEMNITY

5.1 RIGHT TO INDEMNIFICATION

Euch person who was, is or is threatened to be made a party to or is otherwise involved
(including, without limitation, as a witness) in any threatened, pending or completed action, suit,
claim or proceeding, whether civil, criminal, administrative or investigative and whether formal or
informal (2 “Proceeding™), by reason of the fact that he or she is or was a Director of the
Corporation or, that being or having been such a Director, he or she is or was serving at the request
of the Corporation as a Director, officer, partner, trustee, employee or agent of another corporation,
partnership, joint venture, trust, cmployee benefit plan or other enterprise (an “Indemmnitee”™),
whether the basis of a Proceeding is alleged action in an official capacity or in any other capacity
while serving as a Director, officer, partner, trustee, employee or agent, shall be indemnified and
held harmiess by the Corporation against all loses, claims, damages (compensatory, exemplary,
punitive or otherwise), liabilities and expenses (including attorneys™ fees, costs, judgments, fines,
ERISA excise taxes or penalties, amounts to be paid in sctilement and any other expenscs) actually
and reasonably incurred or suffered by such Indemnitee in connection therewith and such
indemnification shall contifue as an Indemnitee who has ceased to be a Director of the Corporation
or a Director, officer, partner, trustee, employee or agent of another corporation, partnership, joint
venture, trust, employee benefit plan or other enterprise shall inure to the benefit of the Indemmitee’s
heirs, executors and administrators, Excepl as provided in Section 5.4 with respect to proceedings
secking to enforce rights to indemnification, the Corporation shall indemnify any such Indemnitee in
connection with a Proceeding (or part thereof) initiated by such Indemnitee only if 2 Praceeding (or
part thereof} was authorized or ratified by the Board. The right to indemnification conferred in this
Article 5 shall be a contract right.

5.2 RESTRICTIONS ON INDEMNIFICATION

No indemnification shall be provided to any such Indemnitee for acts or omissions of the
Indemnitee finally adjudged to be intentional misconduct or a knowing violation of law, for conduct
of the Indemnitee finally adjudged to be in violation of Section 23B.08.310 of the Act, for any
transaction with respect to which it was finaily adjudged that such Indemnitee personally received a
benefit in money, property or services to which the Indenmitee was not legally entitled or if the
Corporation is otherwise prohibited by applicable law from paying such indemnification.
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Notwithstanding the foregoing, if Section 23B.08.560 or any successor provision of the Act is
hereafter amended, the resirictions on indemnification set forth in this Section 5.2 shall be set forth
in such amended statutory provision.

33 ADVANCEMENT OF EXPENSES

The right to indemnification conferred in this Article 5 shall include the right to be paid by
the Corporation the expenses incurred in defending any proceeding in advance of its final disposition
(an “Advancement of Expenses™). An Advancement ol Expenses shall be made vpon delivery to
the Corpor