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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint of the Office of the Ohio
Consumers’ Counsel, Stand Energy Corporation, Border
Energy, Incorporated, Northeast Ohio Public Energy

)

)

)

Council, and Ohio Farm Bureau Federation )
_ )

Complainants, ; Case No. 10-2395-GA-CSS

V. )
)

Interstate Gas Supply, Inc. )
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INTERSTATE GAS SUPPLY, INC’S MOTION FOR PROTECTIVE ORBER g

O L =2

o =4

L INTRODUCTION =
R [=p]

w o O

oo

On November 8, 2011, Attorney Examiner Stenman established the briefing schedule

this case on the issue of confidential information, stating:

A similar schedule will be followed in terms of addressing the protective
treatment of the confidential transcript as well as the confidential exhibits.
IGS will be expected to file its motion for a protective order as well as
appropriately redacted copies of NOPEC Exhibit 5 and 5A and the

redacted portion of the transcript by November 29!
On November 29, 2011, Interstate Gas Supply, Inc. (*IGS™) filed a Motion for Protective
Treatment (the “Motion™) seeking to prevent the disclosure of all “confidential” portions of the

hearing transcript and the entire licensing agreement IGS entered into with NiSource Retail

Services (the “Licensing Agreement”). (Emphasis added) 1GS seeks blanket protective

treatment for everything it does not want to be made known to the public. 1GS’ Motion ignores

both Ohio law (providing for disclosure of redacted versions of confidential documents) and
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Attorney Examiner Stenman’s order that [GS submit with its Motion redacted copies of both the
Licensing Agreement and confidential hearing transcript. In reality, nearly all of the information
contained within the Licensing Agreement and hearing transcript does not fall within the scope
of trade secret or any other protection under Ohio law.

For the reasons set forth herein, the Northeast Ohio Public Energy Council (“NOPEC”)
respectfully requests that the Commission deny 1GS’ Motion, and order properly redacted copies
of the Licensing Agreement and hearing transcript to be filed with the Commission in the public
docket. Since IGS failed to do so initially, NOPEC is filing redacted versions of the Licensing
Agreement and the confidential hearing transcript with this Memorandum Contra redacting what
NOPEC believes to actually constitute “trade secret” information.

IL. LEGAL ARGUMENT

IGS’ Motion is another attempt by IGS to disregard the Commission’s rules by
preventing non-confidential information from otherwise being made available in the public
record. NOPEC files this Memorandum Contra requesting that IGS abide by Ohio law, and
order that the Licensing Agreement and confidential hearing transcript be filed in the public
docket subject to the limited redactions proposed by NOPEC herein.

A. The Licensing Agreement and confidential hearing transcript in their
entirety are not entitled to trade secret status under Qhio law,

Ohio Admunistrative Code (“OAC™) Rule 4901-1-24 governs protective orders in
Commission proceedings. More specifically, Subsection (D)(1) states that”[a]ll documents

submitted pursuant to paragraph (D) of this rule should be filed with only such information

"Tr. Vol. I, p. 438.



redacted as is essential to prevent disclosure of the allegedly confidential information.” At the
evidentiary hearing, Attorney Examiner Stenman emphasized this principle, stating:
A similar schedule will be followed in terms of addressing the protective
treatment of the confidential transcript as well as the confidential exhibits.
IGS will be expected to file its motion for a protective order as well as
appropriately redacted copies of NOPEC Exhibit 5 and 5A and the
redacted portion of the transcript by November 29t 3
Instead of following either the Commission’s rules or the Attorney Examiner’s direction at the
evidentiary hearing, IGS filed a Motion that did not include a redacted version of either the
Licensing Agreement or the allegedly confidential portions of the hearing transcript. Instead,
IGS now argues that the entire Licensing Agreement and almost all of the confidential hearing
transcript are confidential trade secrets.’

The stated authority for IGS' Motion is OAC 4901-1-24(D), which protects information
to the extent that it is protected by state or federal aw, is deemed a “trade secret™ under Ohio law,
or where disclosure of the information would be inconsistent with Title 49 of the Ohio Revised
Code. Id In order to qualify as a “trade secret” under Ohio law, the information (“including the
whole or any portion or phase of any scientific or technical information, design, process,
procedure, formula, pattern, compilation, programs, device, method, technique, or improvement,
or any business information or plans, financial information, or listing of names, addresses, or
telephone numbers”) must “derive independent economic value, actual or potential, from not

being generally known to, and not being readily ascertainable by proper means by other persons

who can obtain economic value from its disclosure or nse.” R.C. 1333.61(D)(1).

* See also Confidentiat Tr. Vol. I, p. 52, lines 16-21.
* Tr. Vol. 11, p. 438.

* The only portion of the confidential hearing transcript deemed by [GS to be non-confidential are the references to
the names of IGS’ shareholders. See Motion for Protective Treatment, p. 5. footnote 5.



The Licensing Agreement, however, does not constitute: (i) scientific or technical
information; (ii) a design; (iii) a process; (v} a formula; (v) a pattern; (vi) a compilation; (vii) a
device; (viil) a method; (ix) a technique; (X) an improvement; (xi) business plans; (xii) business
information; (xiii) financial information; or (xiv) a listing of names, addresses or telephone
numbers. Instead, it is a simple contract that, for the first time in Ohio history, allows an
unregulated retail natural gas supplier (IGS) to provide competitive retail natural gas service to
consumers in the Columbia Gas of Ohio service territory using the “Columbia” name and
starburst logo, even though IGS is not affiliated with Columbia Gas. Even assuming the
Licensing Agreement contained a few passages that might arguably be entitled to trade secret
protection, this fact does not render the entire document a trade secret.” Instead, the document
must be disclosed subject to proper redactions of the actual trade secret information.

Perhaps most relevant to this discussion are two cases decided by the Ohio Supreme
Court. First, in State ex rel. Plain Dealer v. Ohio Dept. of Insurance, the Court concluded that
even though “some of the other information may not have been released into the public domain,
the presence of information already made public prevents us from concluding that the

"% As set forth

Memoranda, as a whole, 1s a document that is not generally known to the public.
below, a significant amount of information in the Licensing Agreement and confidential portion

of the hearing transcript has been released in the public domain, thereby preventing protection of

both documents in their entirety.

> The fact that 1GS is a privately-held company has no bearing on the trade secret analysis. Although IGS argues
differently in the Motion for Protective Treatment, it ¢ites Commission orders granting protective treatment to
certain financial exhibits {e.g. financial statements and forecasts) to CRES and CRNGS applications. However,
there are no financial documents under review in this case, and NOPEC already agreed that specific dollar amounts
identified in the Licensing Agreement and confidential hearing transcript should be redacted.

% (1997), 80 Ohio St.3d 513, 529.



The second notable case, and one deciding the propriety of disclosing retail electric
agreements before the Commission, is the Ohio Supreme Court’s decision in Ohio Consumers’
Counsel v. PUCO.” At the heart of that case were a number of agreements between Duke
Energy Retaill Services (a competitive retail electric supplier) and its customers. During a
Commission proceeding, the Office of the Ohlo Consumers’ Counsel requested copies of the
customer agreements. Duke Energy Retail Services refused to produce them based on trade
secret claims.

Rather than label the entire agreements as trade secrets, the Commission determined that
only certain portions of the customer agreements were entitled to protective treatment. In fact,
the Commission identified specific categories of information in the agreements that constituted a
trade secret, including: “customer names, account numbers, customer social security numbers or
employer identification numbers, contract termination dates or other termination provisions,
financial consideration in each contract, price of generation specified in each contract, volume of
generation covered by each contract, and terms under which any options may be exercisable.”
Because only specific portions of the customer agreements were entitled to trade secret status,
the Commission ordered redacted copies to be made available publicly. On appeal, the Court
upheld the Commission’s decision.

In reaching its decision, the Ohio Supreme Court explained:

The determination that certain information constitutes a trade secret,
however, i1s not the end of the commission's analysis. The commission
must also balance that determination with its duty under Ohio Adm. Code
4901-124(D)(1), which requires it to redact confidential information when

reasonable without rendering the remaining document incomprehensible
or of little meaning. The commission conducted an in camera review of

7 (2009}, 121 Ohio St.3d 362,

*® Order on Remand (Qctober 24, 2007), PUCO Case Nos, 03-93-EL-ATA, 03-2079-EL-AAM, 03-2081-EL-AAM
and 03-2080-EL-ATA, p. 15.



the document in question to identify and order the eligible areas of
redaction. We have previously held that an in camera inspection is the
‘best procedure’ to determine whether nformation is exempt from
disclosure. We conclude that the commission took the appropriate steps in
this proceeding to appropriately redact the trade-secret information and
make the document available to the public.’

In light of this direct precedent from the Ohio Supreme Court, and for the reasons set
forth below, it cannot be disputed that protecting the entire Licensing Agreement from disclosure
1s unreasonable, contrary to Ohio law, and prejudicial to NOPEC and the public. Proper
redactions, as requested by Attorney Examiner Stenman, appropriately address the alleged trade
secret status of a limited amount of information in the Licensing Agreement and confidential
hearing transcript.

B. The fact that there is a confidentiality agreement between the parties in this

case is insufficient to support a trade secret claim, and irrelevant to IGS’
Motion.

According to the Ohio Supreme Court, a party “cannot meet the statutory trade secret

definition by stating that documents for which trade secret status is claimed are protected merely

! The confidentiality agreement between

by their reference in an agreement of confidentiality.
IGS and various Complainants (including NOPEC) served as the only means by which NOPEC
could obtain a copy of the Licensing Agreement, or to ask questions about allegedly confidential

information at the evidentiary hearing in this case. The mere presence of the confidentiality

agreement has no bearing on whether the Licensing Agreement is a trade secret.

® Ohio Consumers’ Counsel v, PUCO, 121 Ohio 5t.3d at 370.
' See State ex rel. The Plain Dealer v. Ohio Dept. of Ins. (1997), 80 Ohio St.3d 513, 527.



C. Redacting the Licensing Agreement and confidential hearing transcript
accomplishes IGS’ goal of protecting confidential information, and can be
done without rendering the entire Licensing Agreement incomprehensible.

To determine whether information should be redacted {or exempt from disclosure), the
Ohio Supreme Court has held that “an in camera inspection remains the best procedure.”' OAC
Rule 4901-1-24(D)(1) further explains that, “*All documents submitted pursuant to paragraph (D)
of this rule should be filed with only such information redacted as is essential to prevent
disclosure of the allegedly confidential information. Such copies should be filed with the
otherwise required number of copies for inclusion in the public case file.”

In this case, it is possible to redact specific information within the Licensing Agreement
and confidential hearing transcript without rendering either document incomprehensible. This is
common practice in Commission proceedings and is exactly what Attorney Examiner Stenman
requested IGS do when filing its Motion. Because IGS failed to do so, however, NOPEC chose
to redact the limited amount of information it believes constitutes a trade secret from the
Licensing Agreement and confidential hearing transcri_pt, and has attached the redacted versions
as Exhibit A (the Licensing Agreement)'? and B (the confidential hearing transcripts)” to this

Memorandum Contra. Because of the allegedly confidential nature of these documents, they are

being filed under seal.

"' See State ex rel. Allright Parking of Cleveland, Inc. v. Cleveland (1992), 63 Ohio St. 3d 772, 776, citing State, ex
rel. Natl. Broadcasting Co., v. Cleveland (1991), 57 Ohio St. 3d 77, 81.

> The only unredacted copy of the Licensing Agreement provided to NOPEC included certain highlighting by 1GS.
These highlighted portions are different from the redactions being proposed by NOPEC. The redactions proposed
by NOPEC are blacked out and not visible on the copy of the Licensing Agreement attached hereto as Exhibit A and
being filed under seal.

"* There are two separate portions of the hearing transcript deemed to be confidential: Transcript Volume I, pp. 51-
119; and Transcript Volume I, pp. 419-433. Because NOPEC does not believe that there is any information in
Transcript Volume II (pp. 419-433) entitled to protection as a trade secret, Exhibit B to this Memorandum Contra
only includes a redacted version of Transcript Volume | (pp. 51-119) and it too is being filed under seal.



NOPEC acknowledges that the specific customer information included in Exhibit C to the
Licensing Agreement constitutes a trade secret entitled to protection. This is accomplished by
redacting the entire exhibit. Likewise, the si)eciﬁc dollar amounts in the Licensing Agreement
can be redacted. The rest of the Licensing Agreement contains standard contract terms and
conditions not entitled to confidential treatment because the information: (1) already is available
in the public domain (e.g. in newspaper articles, on websites, and in the public portion of the
hearing); or (2) not entitled to protection based on the Ohio Supreme Court’s decision in Ohio
Consumers ' Counsel v. PUCO.

1. Contrary to the statement in Mr. Parisi’s affidavit, some of the terms
in the Licensing Agreement are in the public domain.

There is no question that significant portions of allegedly confidential information in the
Licensing Agreement and confidential hearing transcnipt are in the public domain, thereby
removing any trade secret protection whatsoever.'" It is unreasonabie to continue to seck trade
secret status for such information. Examples of information already in the public domain include
the following:

. Vince Parisi’s affidavit attached to IGS’ Motion for Protective Order states that

on “July 15, 2010, IGS and NiSource Retail Services, Inc. (‘NRS’) entered into a
Service Mark Licensing Agreement, which . . . authorized IGS to market
competitive retail natural gas supply using the Columbia Retail Energy (‘CRE’)
trade name and logo.” The existence of the Licensing Agreement, names of the
parties to the Licensing Agreement, and date of the Licensing Agreement are all

in the public domain.

. IGS® answer filed in this case on November 15, 2010 acknowledges that the
effective date of the Licensing Agreement is August 1, 2010,

. The direct prefiled testimony of Vincent A. Parisi acknowledges that IGS can use
the “Columbia Retail Energy” name in Ohio, Pennsylvania, Virginia and
Maryland.'®

'* Sce State ex rel. Plain Dealer v. Ghio Dept. of Insurance, 80 Ohio St.3d at 529.

1> Answer at 1 15.



IGS’ answer filed in this case on November 15, 2010 “denies that the licensing
agreement with NiSource authorizes IGS to use the Columbia trade name and
logo in the Dominion Choice Program.” " The affidavit of Mr. Parisi attached to
IGS’ Motion for Summary Judgment confirms that IGS cannot use the “Columbia
Retail Energy” trade name in the Dominion Choice Program.'®

A newspaper article in the Cleveland Plain Dealer dated November 20, 2010
identifies the term/duration of the Licensing Agreement as three (3) years."”

Exhibit A to the Licensing Agreement contains the “Columbia Retail Energy”
service marks licensed to IGS, as well as certain disclaimers, all of which are
included on IGS’ marketing materials.

The fact that IGS is only using the “Columbia Retail Energy” name to market
natural gas commodity products is in the public domain.**

The fact that IGS filed documents with relevant state agencies (c.g. the Ohio
Secretary of State) registering the trade name “Columbia Retail Energy” is in the
public domain.”

2. Only certain categories of information are entitled to trade secret
status based on the Ohio Supreme Court’s decision in Qhio
Consumers’ Counsel v. PUCO.

In Ohio Consumers’ Counsel v. PUCQO, the Ohio Supreme Court upheld a Commission

order limiting

the categories of information that qualify as a trade secret in competitive retail

electric service contracts, including: “customer names, account numbers, customer social

security numbers or employer identification numbers, contract termination dates or other

termination provisions, financial consideration in each contract, price of generation specified in

'® Direct Testimony of Vincent A. Parisi filed on November 1, 200! (hereinafter “Parisi Testimony™), p. 10.

"7 Answer at ¥ 29.

'® See IGS™ Motion for Summary Judgment, p. 37.

' See http/irwww

.cleveland.comzbusiness/index, ssf72010/1 I /interstate_ras_supply_operates.htmi. A copy of the

newspaper article

 gee IGS Ex. 1.

is attached hereto as Exhibit C.

*! See e.g. Columbia Retail Energy’s statement on the City of Manassas, Virginia's website:
http:/www. manassascity.org/Document View.aspx?DID=3709, A copy of this statement is attached hereto as

Exhibit D.

* See e.g. Parisi Testimony, pp. 5-6.



each contract, volume of generation covered by each contract, and terms under which any

options may be exercisable.” Importantly, the following information (which constitutes most

of the terms and conditions in the agreements)} was not redacted by the Commission or the Court:

The recitals (other than the specific customer’s name);

The definition section (other than the specific customer’s electric generathon
demand levels, the customer’s name, and the dollar amount of certain fees),

The power contract terms, including pricing terms (except for the specific dollar
amounts);

The term/duration of the agreements (except for the termination specific
termination provision);

The billing processes;

Events of default and remedies available under the agreements;

General contract provisions (e.g. goveming law and jurisdiction, dispute
resolution, representations and warranties, assignment, notices, confidentiality

language, and counterparts);

The signature block (except for the name of the specific customer).

These same considerations should guide the Commission’s ruling in this case. A copy of one of

the redacted agreements from the Qhio Consumers’ Counsel v. PUCQ is attached hercto as

Exhibit E for the Commission’s review,

The Ohio Supreme Court noted in Ohio Consumers’ Counsel v. PUCO that the

Commission has the:

statutory authority to protect competitive agreements from disclosure, and
as we have noted, the commission also has a duty to encourage
competilive providers of electric generation. All of the parties agree that
the market is weak, and anything could affect the future growth of
competitive providers. Exposing a competitor's business strategies and
pricing points would likely have a negative impact on that provider's
viability. Absent any showing of harm from the commission's order. and

¥ See (hio Consumers’ Counsel v. PUCO, 121 Ohio St.3d at 370; see also Order on Remand (October 24, 2007), p.

15.



recognizing the volatility and competitiveness of the electric industry, we
conclude that the order to redact information is not unreasonable.
Accordingly, we affirm the commission's orders regarding trade secrets, ™
Te primary reason for protecting even the limited categories of “trade secrets” in that case was a
need to further the competitive energy market in Ohio. This sitnation does not exist with the
Licensing Agreement. In fact, it is just the opposite.

Instead of promoting the competitive market in Ohio, the Licensing Agreement (a first of
its kind in Ohio’s competitive natural gas market) threatens the competitive marketplace, gives
IGS an undue preference in the Columbia Gas of Ohio service territory, and sets a harmful
precedent for consumers in Ohio’s competitive natural gas market. Disclosure of the redacted
portions of the Licensing Agreement and confidential hearing transcript to the public would not
harm IGS. In fact, as Mr. Parisi explained, “IGS was one of the first natural gas choice suppliers
in Ohio,”® and has a “long record in the industry.”;16 Interstate Gas Supply and [GS Energy

27 and IGS contends that it has not lost any brand

represent a “strong brand and a strong name,
recognition in the Columbia Gas of Ohio service territory.”® Therefore, even if IGS no longer
was able to use the “Columbia Retail Energy” name, the company could retumn to using what 1t
acknowledges to be an established and strong brand name without threatening the competitive
market in Ohio.

There is absolutely no prejudice to IGS from disclosing the information subject to this

Memorandum Contra. Rather, there i1s a strong public benefit to disclosing the Licensing

Agreement and confidential portions of the hearing transcript as it sheds light on what otherwise

* Ohio Consumers’ Counsel v. PUCO, 121 Ohio St.3d at 370.
% Parisi Testimony at p. 2.

®Te. Vol IL, p. 357,

' Tr. Vol. 11, p. 357.

®Tr. Vol. I, p. 358.



has been IGS and NiSource’s secretive process to enroll Columbia Gas of Ohio customers
through IGS doing business as “Columbia Retail Energy.”
IV. CONCLUSION

For the reasons stated above, NOPEC respectfully requests that the Commission: (1}
deny IGS’ overreaching motion; and, (2) order that the Licensing Agreement and confidential
hearing transcript be filed in the public docket subject to the limited redactions proposed by

NOPEC herein.

Respectfully submitted

Wbl ], ) a——
Glenn S. Krassen
BRICKER & ECKLER LLP
1001 Lakeside Avenue East, Suite 1350
Cleveland, Ohio 44114
Telephone: (216) 523-5405
Facsimile: (216) 523-7071
E-mail: gkrassen@bricker.com

Matthew W. Wamock

Thomas J. O'Brien

BRICKER & ECKLER LLP

100 South Third Street

Columbus, Ohio 43215

Telephone: (614) 227-2300

Facsimtle: (614)227-2390

E-mail: mwarnockzbricker.com
tobrien(@bricker.com

Attorneys for Northeast Ohio Public Energy Council
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Larry Gearhardt Joseph Serio

Chief Legal Counsel Larry Sauer

Ohio Farm Bureau Federation Office of the Ohio Consumers’ Counsel
280 North High Street 10 West Broad Street, Suite 1800
P.O. Box 182383 Columbus, OH 43215-3485
Columbus, Ohio 43218-2383 seriofgoce.state,oh.us
LGearhardt@ofbforg sauer{@occ.state.oh.us

John M. Dosker A. Brian Mclntosh

Stand Energy Corporation Mcintosh & Mcintosh

1077 Celestial Street, Suite 110 1136 Saint Gregory Street, Suite 100
Cincinnati, OH 45202 Cincinnati, OH 45202
jdoskeria@stand-energy.com brianf@mcintoshiaw.com

John Bentine

Sarah Daggett Morrison

Zachary D. Kravitz

Chester Wilcox & Saxbe, LLP
65 East State Street, Suite 1000
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Interstate Gas Supply operates as Columbia Retail Energy, but only in Columbia Gas terri... Page | of 3

GLEVELAND.GOM

Everything Cleveland

Interstate Gas Supply operates as Columbia Retail Energy, but
only in Columbia Gas territory

Published: Saturday, November 20, 2010, 6:00 PM

John Funk, The Plain Dealer

By

New name, nhew logo

Interstate Gas Supply’s hame
and logo change in Columbia
Gas of Ohio territory and comes
with a disclaimer in communi-
cations from the company.

b,

Columbia
Retail
Energy

Columbia Retail Enargy is not an affiliate
of NiSource or Columbia Gas of Ohig.

The disclaimer: The trademark
COLUMBIA RETAIL ENERGY including
the starburst design is a trademark
of NiSource Corporate Services
Company and is used under license
by Interstate Gas Supply, Inc.
Interstate Gas Supply, Inc., is not an
affiliate of NiSource Corporate
Services Company or Columbia

Gas of Ohio.
THE PLAIN DEALER

The state's largest independent gas
supplier has come up with a way to beat
the competition in Columbia Gas of Ohio
territory -- sell under a name that includes

the word "Columbia."”

Trouble is, some consumers may end up
paying more for gas, still thinking they are
being served by the old-fashioned utility.

Interstate Gas Supply, or IGS, is now
doing business as Columbia Retail
Energy -- but only to Columbia Gas of

Ohic's customers.

In Dominion East Ohio's territory, IGS is
still IGS.

The re-badged IGS has nothing to do with
Columbia Gas of Ohio, that company's

spokesman said.

What has happened is that IGS has bought
the right to use the name from Columbia's
corporate parent, NiSource Inc., of

Merrillville, Ind.

And last summer, IGS registered the name

with the Ohio Secretary of State, where

EXHIBIT
C

1G5 records show IGS has the right to use it

http://blog.cleveland.com/business_impact/print.html7entry=/2010/1 l/interstate_gas_sup... 12/13/2011
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Interstate Gas Supply operates as Columbia Retail Energy, but only in Columbia Gas terri... Page 2 of 3

Intersta_te Gas_Supply has Iicenset_i the exclusive use of the name for five years. Records at the Public
Columbia Retail Energy and associated logo

Utilities Commission of Ohio indicate

the deal with NiSource is for three years.

Columbia Retail Energy is offering Columbia utility customers a fixed rate of 75 cents per hundred cubic feet

through next September. Columbia Gas of Ohio's current monthly rate is 52 cents.
So why the use of a fictitious name?

"IGS hopes to promote additional competitive opportunities for all competitors,” said Larry Friedeman, an
IGS vice president. "And because of IGS' business acumen, certainly the company would hope to compete

successfully.”

Translation: The company thinks it can sign up a lot more custormers in a market where consumers have
been reiuctant to leave the old-fashioned utility. Only 37 percent of Columbia Gas of Ohio customers has left
the utility as of June, the most recent PUCO records show.

Cther independent suppliers and the Ohio Consumers’ Counsel have objected to the use of the name in

two separate cases at the PUCO.

The PUCO recently rejected their arguments in a case in which IGS is seeking to register the new name
within its original certificate to operate in Ohip. The commission has yet to make a final ruling, but it appears

the PUCQO staff has no serious objections.

In the other case, the consumers counsel is arguing that the name and use of the Columbia iogo have

already confused some customers.

"The company is only using the Columbia name in Columbia Gas of Ohio territory. Why? We think it gives
them a competitive advantage because customers will confuse them with Columbia Gas of Qhijo," said
Consumers' Counse! Janine Migden-Ostrander. "We want to see a robust market where all of the companies

are on an even footing."”
IGS counters that it has not tried to hide its identity.

The one marketing letter the company has mailed out so far includes a logo similar to that of Columbia Gas
of Ohio. Under the logo, in small type, is the disclaimer: "Calumbia Retail Energy is not an affiliate of

NiSource or Columbia Gas of Ohig.”

But only at the very bottom of the sales letter does the reader learn the true identity of the company in a
tiny footnote: "The trademark Columbia Retail Energy including the starburst design is a trademark of

NiSource Corporate Services Company and is used under license by Interstate Gas Supply Inc.

http://blog.cleveland.com/business_impact/print.html%entry=/2010/1 1/interstate_gas sup... 12/13/2011
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Interstate Gas Supply operates as Columbia Retail Energy, but only in Columbia Gas terri... Page 3 of 3

About 30 people have calted the PUCO in an effort to find out more information about Columbia Retail
Energy. About a half-dozen objected to the use of the fictitious name.

"1 just received my mailing regarding Columbia Gas Retail Energy, in cahoots (yes, cahoots) with Interstate
Gas Supply. The letter border on fraudulence thru obfuscation,” wrote a Reynoldburg man in a complaint to
the PUC(C. "How the hell can you expect a low-income, seniar citizen or uneducated person o read this letter

and figure out what is really going on.”
Whose idea is this?
Friedeman said he did not know whether IGS contacted NiSource, or NiSource called IG5S.

NiSource spokesman Karl Brack said he wasn't sure either. "I do know that discussions took place, and
before selecting them, we were very careful about considering their qualifications and abilities," he said. "We

are very familiar with their strengths and operations.”

IGS is the only company to ticense the name, and therefore it has the right to use it in any state where there

is a Columbia Gas utility, Brack said.

In addition to Chio, Columbia Gas has companies in Kentucky, Penpsylvania, Virginia, Maryland and
Massachusetts.

IGS has already registered its new name in Pennsylvania and Maryland. The company is registered only
as Interstate Gas in Virginia and Kentucky, state records show.

© 2011 cleveland.com, All rights reserved.

http://blog.cleveland.com/business impact/print.html?entry=/2010/11/interstate_gas sup... 12/13/2011


http://cleveland.com
http://blog.cleve!and.com/business_impact/print.htmi?entry%5e/2010/11/interstate

Columbia Retail Energy Statement

NiSource Retail Services has entered in an agreement with Interstate Gas Supply, Inc. I1GS)
to provide IGS the use of the Columbia Retail Encrgy service mark in connection with the
sale of IGS natural gas commodity products.

Columbia Retail Energy 15 a separate entity. It 1s not the utility.

Do you feel the agreement with IGS to license the name Columbia Retail Energy will
impact your local brand?
No. Columbia Gas of Virginia has been operating safely and reliably in the state for
163 years. We will continue to deliver the gas to homes and businesses, provide safe
reliable service without interruption, read customer meters, and continue to provide
exceptional customer service and 24-hour emergency response. And we will continue
to partner in the communities we serve to build strong, stable communities.

Is this new company a competitor to your local LDC?
No, we do not view any of our CHOICE program marketers as competitors with the
utility. Columbia Gas of Virginia does not participate in the customer CHOICE
program. Customers can continue to purchase natural gas from us or to participate
in the CHOICE program.

Are you concerned about customer confusion?
MNo. We are focused on providing customer-focused energy solutions, and we believe

this agreement provides customers another alternative as they constder their natural
gas supply options.

How many CGV customers participate in the Virginia CHOICE program?

As of December 1, 2010 8,614 customers are enrolled in CHOICE: 5,739 residential;
2,860 commercial and 15 industrials.

EXHIBIT
i D
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OFTION AGREEMENT
BY AND BETWEEN
CINERGY RETAIL SALES, LLC
AND
S
This Option Agreement (the "Agreement™) is entered into as of this 2nd day of February, 2005
(the "Effective Date”) by snd between Cinergy Retail Sales, LLC ("CRS”™) a Delawara limited

sty compaay, o QR i (e

individually a "Party” or coflectively the *Parties”).

RECITALS

WHEREAS,
purchases ¢ W m ati Gas & Blectric Company (CO&E) on

metered accounts tistad on Exhibit C.

WHEREAS, CRS has been cestificd by the Public Utilities Commission of Ohio as & Centified
mmcwalmnmmummmmumofm power at

mas.mm.ﬁnmmuasmmmramm

NOW, THEREFQRE, for and in considesation of the nutual covenants contained herein, the
Pastics agree as follows:

ARTICLE I
DEFINITIONS

The following definitions and any terms defined in this A shall
, ’ 8 groement spply

'W'mwﬂmmmymmymm[mmuminﬁﬁduﬂ) that,
direcily or indirectly, through one or more intermexdiaries, contmols, or is controlled by, or is under
commion control with, such person. For this purpose, "mwl'mthadimt_or'hdm

e ——— ——

o Y373
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aownership of ten {10) percent or more.,

*Base Contract Price” means the price in SUS as sel forth in Exhibit B 1o be paid by AK Sted 10
CRS foc the purchase of Generation and Transmission service under this Agresment.

"Business Day"” means a day on which Federal Reserve member banks in Ghio are open for

tuginess; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing
time, unless otherwise agreed to by the Parties in writing,

“Maxi “WMmﬁmmm&uf'
a sccounts listed oo Exhibit C incinnati Gas & Electric (“CG&E”) for the twelve

months ending December 31, 2004.

“Capecity” has Ihe meaning set forth in any Transmission Provider's tariff or MISO's
tansmission tariff, as amended from time to Hme, or as definad in any transmission taniff of a
successor to MISO.

“Dofaulting Party" shall have the meaning specified in Section 6.1.

"Enfrgy" means electric energy of the character commonly known as three-phase, sixiy hertz
eleciric energy that is delivered at the nomisal voltage of the Delivery Paint, expressed in
megawatt hours {MWh).

“Eyent of Default™ shall have the meaning specified in Section 6.1,

*FERG" means the Federal Energy Regulatory Commission of any successor ageacy thercio.

"Einm” means that the only cxcuse for the failure to deliver Energy by CRS or the failure to receive
Energy b Force Majeure or the other Party's failure to perform.

“Full Requicements Encrgy” means, excepe ag provided herein, shall purchase ail of
its rotail Energy requirements for its facility from CRS and not resel any of
the Energy provided hareunder to any thicd party. ,

"Interest Ralc* means, for any date the lesser of (3) two (2) percent over the per annum cate of
interest equal to the prime lending rate ("Prime Rate”) as may be published from time to ime in
the Federal Reserve Siatistical Relesse H. 15; or (b) the maximum lawful interest rate.
"M¥" means megawait

*Icon" shall have the meaning specified in Asticle 4.1.

iiery" means the entity or entities transmitting or transporting the Energy
on behalf of CRS Delivery Point.
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ARTICLE I1
OPTION

2.1 mw purchases ils generation cfectric service from The Cincinnati Gas &

mpany (“CG&E") pursusnt to the applicable tariffs or will provide notice by
December 30, 2004 that it will purchesc generation dlectric seevice from CGAE starting
Drecember 31, 2005 in accordance with applicable CGEZE tariff requirements.

gants to CRS the exclusive optioa, thirty (30} days nofice, W
provide generation electric service for all and Ioad set forth in
Exhibit C, including any increases in accordance 3.1, as of December 11,

2004 ("Option™). In the event that an Eleciric Choice Insufficiont Return Notice Fee is
incurred due 10 switching back to CGZE standard tarviffed service prior to

Japuary 31, 2008, equivalent to said fee will be paid i JIRJY CRS

22  CRS shali have the right to exercise this Option st my time during the Temn of this
Agreement,

R e s O i opion, O v o o SN -
calendy year quarter ¢ ‘arm, until exercise of the Option, the on

Exhibit A (“Option Payment™). The Partics agree that. i defanlts or is

delinquem, after any epplicable cure peviod, in of ils ps sny Cinergy
company for sy service provided CRS has the right t offset
the Option Payment due hereunder with any amounts that are owed b the

Cinergy affiliatod company.

25  IfCRS exercises its Option, the Parties shall enter into s power salc agreement, including
the terms st forth in Article [IL

ARTICLE ITI
CRS POWER CONTRACT TERMS

3.1 lathe event CRS exerciges its optiom, & power 3sle agreement between CRS and AK Stedd
will be negotisted. The power sale agreement shall include gencrailly acceptod terms and
conditions relating 1o the sale of competitive ratail elactric generstion service, including,
among others, the bllowing terns: -

. 003
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Requirements Energy and Capacity up
Maximum Demand {“Quantity”). 1f during

additional load or accounts greater
account is not included within the terms of this
no obligation to provide Enugyand Capacity
et forth herein.

b. Trangmission Service and Charges Tranamission sexvice will be provided in
sccordance with the open access tmnsmission tacifT of the Midwest
Independent Transmission System Operator, Inc. or CG&E {or-an affiliste on
its behall), whichaver is applicable, as filed with the FERC and as it may be
amended, fram time to time, or any successor tarify.

¢ Base Contract Price. The Base Contract Price ig set forth in Exhibit B.

d Change 10 Prices. As a retai) sale, the power sale agreement is not subject to
the jurisdiction of the FERC; nor shall cither Party seek to bave the FERC
assert jurisdiction over the Agreement. However, to the extent that cither the
FERC or the Public Utilities Comatission of Ohio assens jurisdiction over the
Agrecment, the Parties agreo that the Contract Price specified shove is just and
reasonable and consistent with the public interest. Neithar CRS

- shall seek fo modify the Base Contract Price through the auspices o
regolatory body.

e Izﬁ% The term of the power sale agreement shall be through December 31,

f. Credit. The power sale agreement will have terms and conditions as similar as
possible to CG&E's existing unbundled tariffs. CRS will not require surety
borxda, deposits or othr corparate guarantees,

[ 2 anmﬁmmm nmmmmmmmm

In addition, there will be tranemission charges to be paic
Exhibit B.

ARTICLE IV
TERM OF AGREEMENT

] motf gtc. This Agreement shall become effective upon
mwnbydu?mmwshﬂuwmmwml 2005 through and

d04
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including December 31, 2008, unless terminated earlier in accordance with the terms of
this APreement (“Term™),

So 8388

ammdmems o this Agrmem tlut put the Parties in substantiaily the same oversll
economic pasitions as crested under the PUCD's Order dated November 23, 2004 in Case
Na. 03-93-EL-ATA and this Agreement,

4.3  After Ternination. The spplicable provisions of this Agreement shall continue in effeet
after lerminstion thereof 1o the extemt necessary to provide for final billing, billing

adjustments and paymenta.
ARTICLE V
BILLING
50 Paymetl. CRS shall submit the Option Payment to check or wire transfor
within forty-five (45) days after the end of cach yesr quarier.  The payment

shall be submitied 10 an account or sddress designated byIRIREIN

C e . WARTICLENE. .o v ramngen
DEFAULTS AND REMEDIES

6.1  Bvenis of Defanit. An "Event of Defusk” shall mean, with respeet 1o & Party
('Defwltin;hny').lhcouumofnyomcﬂm

6.1l ﬂrmmmwmmdebyﬂunefmhngwbamﬂmnuy
time prove o be false or misleading in any respect matcrial w this Agrecment;

6.1.2 the frilure of the Defaulting Pacty to materially perfbrn any covenant set forth

_ in this Agrasment (cxcept to the extent constituting a sepersie Event of Default,)
mnd such failure is not cured within five (5) Business Days after written aatice

thereof 10 the Defaulting Party;
6.1.3 the Defaulting Party consalidates or amalgamates with, merges with or ixto, or

tansfers all or substantially all of its assety 10, another ctity and, at the time of such
consolidstion, amalgamation, mevger or tramsfer, the resulting, maviving or

203
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trantferes ontity fails 0 sssume all of the cbiigations of such Party under this
Agreement;

6.1.4 the failure to meke when due, any payment required pursuant to this Agreement if
such feilure is not remedied within five (5) Business Days after written notice of
such failure is given by the other Parvy; or

6.1.5 the Defaulting Party (i) files a petition oc otherwiss commences or acquicsces ina
proceading under any bankruptcy, insolvency, reocganization or similer law, or has
my such petition Sled or commenced against it and such petition is nat withdrawn
or disnissed within thirty (30) days after such filing, (i) makes an assignment or
any general armangement for the benefit of creditors, (iii) otherwiss becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrasor,
recedver, trustes, conservator or similar official appoinbed with respect to it or any
mdpuﬂm of its property or assets, or (V) is unable to pay its debis as they

Remedies ypon s Event of Defsult
applicable cure peri

6.2

ARTICLE VI
DUTY TO MITIGATE

7.1 Dwivto Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will yse commencially reasonable efforty to minimize any damages it may incur as .
2 result of the ofier Panty’s performaance or non-performincé of this Agreement.
|

ARTICLE Vil
GOVERNING LAW - DISPUTE. RESOLUTION

8.0  Coveming Law ang Jurisdictiog. This Agrecment snd the rights and duties of the Pasties
hercunder shail be govemed by and construed, enforced and performed in sccordance
with the laws of the state of Ohio. :

8.2 Dimuic Resolution. Any cisim, controversy or dispute arising out of or relsting to this
Agreemery, or the breach theraof, shall be resolved fily and finally by binding acbitration
under the Commercisl Rules, but nol the sdministration, of the American Arbitration
Association, except to the extent that the Commerciat Rules conflict with this provision, in
which event, this Agmemen shall control, This arbitration provision shall not limit the

. Q08
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right of either Party prioe to or during any such dispute 10 seek, use, and employ mcillary,
or prefiminary ar permanent rights and/or remedies, judicial or otherwise, for the purpases
maintsinng the staws quo until such time as the arbitration award is rendered or the
dispute is atherwise resotved. The abitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govem the construction and interpretation of this Agresment, except
10 provisions related to conflict of laws, Within 1on (10} Business Days of service of a
Demand for Arbitration, the partics may agrec upon = sole asbitrator, or if a sole asbitratos
caonot be agreed upon, s paned of three arbitrators shall be nsmed. One arbitrator shall be
selocted by CRS and one shall be aclected b A knowledgeable, disinterestod
and impartiaj arbitrator shall be selected by the two arbitrators 30 appointed by the partics.
If the ubitators appointed by the parties cannot agree upon the third arbitralor within ten -
(10) Business Days, then cither Party may apply to any judge in any court of compeient
jurisdiction for appointment of the third arbitmator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbittator(s) by
the Parties, The arbitrator(s) shall have the authority only to eward equitable relief and
compensatory damages, and shall not have the aunthority 1o award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within ninety (90) Business Days after the date of the selection of the arbitrator(s) or
within such period as the Partics may otherwise agrec. Each Party shall be responsible for
the fees, expenses and costs incurred by the arbitrator wppointed by each Party, and the
fees, expenses and costs of the thizd arbitrator (or single arbitzator) shail be bome equally
by the Parties. The decision of the arbitrator(s) shall be final and binding and may not be
sppealed. Any Party may apply to any court having Jurisdiction to enforce the decision of
the 2rbltrator(s) and to obtain a judgment thercon. :
Notwithstanding the forsgoing, the Parties may csnce] or terminste this Agreement in

>¢ with its torms and conditions without being required to follow the procedures
set forth in this Article.

- Jong and Weresties. On the Effective Date and on the dute of entering into this
Agrecment, each represonts and warranis o the other Party that: (s} it is duly
organized, validly existing and in good standing under the laws of the juriadiction of its
formatios mnd is qualified ko conduct its business in each jurisdiction; (b) it hay ali
reguistory  authorizations mécessary for it to legally perform its obligations under this
AM and any other documentatica relating to this Agreement; (c) the exccution,
delivery and performance of this Agreement and 2ny other documentation relating 1o this
Agroement are within its powers, have been duly authorized by all necessary action and do
not vialsle any of the torms and conditions in its governing documents, any contracts to
which itis a party or any iaw, rulc, regulation, arder or similar peovision spplicable o i
(d) this Agrecment and cach other document executed and delivered in accordance with
thia Agreern cnt constitules its legally valid and binding cbligation enforceable against it in

307
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accordsnes with its terms; () there are 20 bsnknuptcy proceedings pending or being -
contemplated by it o, to ity knowledge, threatened against it: (f) there is not pending or, to
its knowledge, threatened against it of any of its afflliates any legal proceedings that could
materislly adversely affect ity ability to perform its obligation under this Agreement or any
other document relating to this Agreement; (g) no Event of Default or cvent which, with the
giving of notice or lapse of time, or both, would constitute an Event of Default with respect
la it has occurred and is continuing and no such event aor circumstance would occur 53 a
result of its entering into or performing its obligations under this Agreement or any other
document relating to this Agrecment or any Transaction; and (h) it is acting for its own
account, has made its own independent decision to enter into this Agreement and as to
whether nach Agreement is appropriste of proper for it based upon its own judgment, is not
relying upon the advice ot recommendations of the other Party in so doing, and is capsble of
asscssing the merits of and understanding and understands and accepts, the lerms,
conditions and risks of this Agreement.

92 Axzisnmenst. This Agreemnent shall be assignable by CRS without the
provided such assignment is to sy other direct or indirect subsidiary quwC«p.
provided that such direct or indirect subsidiary has an equivalent or higher credit rating
than CRS. Any other sssignment by either Party of this Agrecment or any rights of
obligation hercunder shall be made only with the written consent of the other Party, which
consent shall not be wireasonably withheld.

93  Nofices All notioes, requests, sttements or payments shall be made a3 specified below,
Notices required t0 be in writing shall be delivered by letter, facsimile of other
documentary forn. Notice by regular mail shall be deemed to have been received three
(3) Business Duys after it has been semt. Notice by facsimile or hand delivery shall be
Goemed o have beeri received by the close of the Business Day on whichs it was transmittad
or hand delivered (unless transmitted or land delivered after close of normal business hours,
in which cuse it shell be deemed 1o have been received at the close of the next Business
Day). Notice by avemigit or courier shail be decmed 10 have been received two (2)
meb:;unkmthubm:aﬂ.&?utymymmmbymﬁngm
of the same in acooniznce with this Section .3,

Toe CRS:

Jmnes B, Gainer

139 Eust Fourth Strest
Cincinnati, OH 45202

Phone - 513-287-2633
Fax - 513-287-1902

David F. Bochn, E9q.

J08
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Boehm, Kurtz & Lowry
35 E. Seventh Street, Suite 1510
Cincinnati, Olvio 45202 '

Ph; 513.421.2255 Fax: §13.421.2764

9.4  Ccneral This Agreernent conatitutes the entire agreement between the Parties relating to
the subject matter contemplaed by this Agreement. This Agrecment shall be considered
for all prposes as prepared through he joint efforts of the Partics and shall not be
comstrued agsinst one Pany or the olher as a resull of the preparstion, substitution, _
submission or other event of negotiation, drafting or execution hercof. No smendment or !
modification to this Agresment shall be enforcesble unless set forth in writing and
executed by both Parties. This Agreement shall not impart any rights enforceshie by any
third party (other than a permitted successor or assignee bound w this Agreement). No
waiver by a Parly of any default by the other Purty shall be construed as a waiver of any
other defuult. Any provision declared of rendered unlawful by any spplicable court of law
or roguistory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The hesdings
used hercin are for convenience and reference purposes only. All indemnity and audit
rights contained hevein shall survive the termvination or expiration of this Agreement for
three {3) years.

9.5 Confidentiolity. Neither Party shall disclose the terms or conditions of this Agreement to 8

. third party {other than the Party’s employees, Affiliates, lenders, counsel, accountants or
advisons who have a need to know such informsstion and have agreed to keep such werms
confidential) except in order to comply with any spplicsble law, reguistion, or in
comnection with any court or regulatory proceeding applicable 0 such Party; provided,
however, each Party shall, to the extent peacticable, use reasonable efforts to prevent or
Kmit the disclosure, The Parties shall be entitled to al} remedies available & law or in

~ equity to enfbrce, or seck relief in connection with, this confidentialjjy obligatioa. . -

9.6 Counternapy, This Agreoment may bo scparatcly excoutod in counterparts each of which
when 30 executed shall be deemed %o constitme one and the same Agresment.

9.7  This Agreement superacdes md replaces the agreement between CRS
November 22, 2004. During the tam of this Agreement, it supersedes and ropisces any ather
agrecments between the Parties or their affiliates related o PUCO Case No. 99-1658-EL-ETP.
Upon the teminstion of this Agreement, any other setlement agreememts between the Pasties or
their sffilistcs related o PUCO Case No. 99-1658-EL-ETP shall be in full force and effect
sccording to their original terms.

909
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The Parties have causad this Agreement to be executed by their duly suthorized
representatives ir multiple courterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC

i T U — -
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Exhibit A:

Customer Group:*
Quarterly Option Payment Calculation

The CRS option paymens mmde quirsarly o the period Janusey |, 2005 theough December 31, 2008 or the dale
wpon which the opsios is exercisad whichever comes fit, will be equivalent 10 the following caiculsion:

;‘::!Lh' [ Dcmmnd Charge (3 pey £W) ‘ Esergy Charge (5 pw kWR)
DM' m m. w
DP

DS

TS

{ 1 OM S =

LTINS
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EXHIBIT B:
Customer Group:
CRS Generation Rates for Former Rate DP Standard ce Customers

-3

Net Monthly Ceneration And Transmission Bill Will Be The rdlawlq—

Compnted i sccordanes with the following charges. {Kllowsit of demand is
abbreviatad as kW and kilowatt-hours are sbbreviniad as XWh)!

Geserstion Chargm
(«} Demsnd Charge

Flrst 1 900 kilowuts ......, . .
Additienal Miewatts

) Emergy Charge -

Rilling Demand hmes I ...c.ccoveraenrrnnnnmnss
w&ual I‘-.ﬂrltl-bﬂll'l S By AN TR AY L b

Costamer will puy & tramsacisslon charge equivalent to the sum of 2l
_pplicabts (ransmission chargss thst ihay weuld pay 1o CGAE na o
“vinndand tacilY customer.  Transmissien charges to be paid Inciude, but are
aet Bmites) 12 the follewing FUCD spproved charges:

{)) Motwerk Trontmslsuion Servican

(2) MISO Schedule Charges
{3) Net Congestien Charges

12

1
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EXHIBIT B:

Customer Groipﬂ
CRS Generation and Transmission Rates for Former Rate 15 Standard Service
Castomers

Net Manthily B
Computed Is sccordance with ike followisg charges. (Kilovolt smperey are
abbeevinted sy kVA oud kilewait-hours are shbrevigted as kWhi:

. Goneration Charges
(¥} Dewmsd Churys

Pisst 50,900 KV ........ . -

Transmission Charges ' _
Crstomer will pay 2 wransmlslon chargs eqaiviient te the mom of all” * -
1pplicalile rransmizsion charges that they would pay e CGAE 308 .
standard tariff customser. Transwglssion chorges to bo paid Incinde, bt are -
uuduumm-mm_w . "

4) Network Traasmimion Services
N MT30 Schedalz Charges
1) ] an-mmrm

-

N3
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Customer Group:
Customer Account List
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