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BEFORE THE PUBLIC UTILITIES COMMISSION OF QOHIO

In the Matter of the
Application of Ohio Power
Company and Columbus
Southern Power

Company for Authority to
Merge and Related
Apprcvals.

In the Matter of the

Application of Columbus
Southern Power Company
and Ohio Power Company

.
.

for Authority to Establish:

a Standard Service Qffer
Pursuant to §4828.143,
OChioc Rev. Code, in the
Form of an Electric
Security Plan.

In the Matter of the
Application of Columbus
Southern Power Company
and Ohio Power Company
for Approval of Certain
Accounting Authority.

In the Matter of the
Application of Columbus
Southern Power Company Lo
Amend its Emergency
Curtailment Service
Riders.

In the Matter of the
Application of Ohio Power
Company to Amend its
Emergency Curtailment
Service Riders.

In the Matter of the
Commission Review of the
Capacity Charges of Ohio

-
.

-
-

Power Company and Columbus:

Southern Power Company.

Case

Case
Case

Case
Case

Case

Case

Case

No

No.
No.

No.
No.

NG.

No.

No.

. 10-2376-EL-UNC

" 10-343-EL-ATA

11-346-EL~-SSO
11-348-EL-8S0O

11-349-EL-AAM

11-350-EL-AAM

10-344-EL-ATA

10-2923%-EL-UNC

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481



10
11
12
13
14
15
le
17
18
19
20
21

22

23
24
25

CSP-0OPC Vol VIT

In the Matter of the :

Application ¢f Columbus

Southern Power Company for:

Approval of a Mechanism to: Case No. 11-49%20-EL-RDR
Recover Deferred Fuel :

Costs Ordered Under Ohio
Revised Code 4928.144.

In the Matter of the

Application of Chio Power

Company for Approval of a

Mechanism to Recover <. : Case No. 11-4921-EL-RDR
Deferred Fuel Costs :

Ordered Under Ohio Revised:

Code 4928.144. :

‘PROCEEDINGS
before Ms, Greta See éhd'Mr. Jonathan Tauber,
Attorney Examiners, at the Public Utilities
Commission of Ohio, 180 East Broad Street, Room 11-A,
Columbus, Ohio, called at 9 a.m. on Thursday,
October 13, 2011.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio
Edison Company, The Cleveland Electric
Muminating Company, and The Toledo
Edison Company for Authority to Establish
a Standard Service Offer Pursuant to
Section 4928.143, Revised Code, in the
Form of an Flectric Security Plan.

Case No. 08-935-EL-S50

In the Matter of the Application of Ohio
Edison Company, The Cleveland Electric
Hluminating Company, and The Toledo
Edison Company for Approval of Rider
FUEL and Related Accounting Authority.

' SECOND OPINION ANDORDER S

The Comunission, considering the evidence presented in the above-entitied
applications, hereby issues its second opinion and order in these matters.

Case Nos. 09-21-EL-ATA
09-22-EL-AEM
09-23-EL-AAM

e i ST L

APPEARANCES:

' James W. Burk, Arthur E. Korkosz, Mark A. Hayden, Ebeny L. Miller, FirstEnergy
Service Company, 76 South Main Street, Akron, Ohio 24308, Jones Day, by David A: Kutik,
North Point, 901 Lakeside Avenue, Cleveland, Ohio 44114-1190, and Calfee, Halter &
Griswold, LLP, by James F. Lang and Laura C. McBride, 1400 KeyBank Center, 800
Superior Avenue, Cleveland, Ohio 44134, on behalf of Ohio Edison Company, The
Cleveland Electric Dlurninating Company, and The Toledo Edison Company.

Richard Cordray, Ohio Attorney General, by Duane W. Luckey, Section Chief, and
William L. Wright, Thomas W. McNamee, and John H. Jones, Assistant Attorneys General,
180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of the Public Utilities
Commission of Ohio, .

Janine L. Migden-Ostrander, Ohdo Consumers’ Counsel, by Jeffrey L. Small,
Jacqueline Lake Roberts, Richard C. Reese, Gregory J. Poulos, and Terry Etfer, Assistant
Conswmers’ Counsel, 10 West Broad Street, Columbus, Chio 43215-3485, on behalf of the
residential uiility comsumers of Ohio Edison Company. The Cleveland Hectri€
INuminating Company, and The Toledo Edison Company. :

This ia o certify that the images appearing are an
accurate and conplets repreduction of a caze fFile
 document delivered in the regnlsr couzse of business. : -
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Boehm, Kurtz & Lowry, by David F. Boshm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohic 45202, on behalf of Ohio Energy Gmup _

Chester, Willcox & Saxbe, LLP, by john W. Bentine, Mark S. Yurick, and Matthew S.
White, 65East5tateStreet,SmtelO&0 Columbus, Dh104.3215-4213 on behalf of The

Kroger Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister, and
Joseph M. Clark, 21 East State Street, 17th Floor, Columbus, Ohm 43215-42% on behalf of
Industrial Energy Users-Ohio.

David C. Rinebolt and Colleen L. Mooney 231 WestlmaStreet,PO Bax 1793,
Findlay, Ohio 45839-1793, onbehalfofD‘i'uo PaMersfmAﬂordableEnergy

' Brickfield, Burchette, Ritis & Stone, P.C, byNﬁcIme] K. Lavanga and Garrett A.
Stome, 1025 Thomas Jeffersan Street, N.W., 8th Floor, WestTower,Waslungm DC.
20007, on: behalf of Nucor Steel Marion, Inc. :

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columlms, Ohic
- 43215-3927, and Gary A. Jefferies, Dominion Resources Services, Inc, 501 Mastindale
Street, Suite 400, Pitisburgh, Penrisylvania 15212-5817, on behalf of Dominion Retail, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 432161008, and Cynthia A.. Fonner,
Constellation Energy Grouy, Inc., 550 West Washington Street, Suite 3000, Chicago, Hlinois
- 60661, on behalf of Conshellah(m NewEnergy, Inc., and Constellation Energy Commodities
Group, Inc.

Robert }. Triozzi, Director of Law, and Steven Beeler, Assistant Director of Law,
City of Cleveland, and Schottenstein, Zox & Dunn Co., LPA, by Gregory H. Dunn,
Christopher L. Miller, and Andre T. Porter 250 West Street, Columbus, Ohio &32'15 on
behalf of the city of Cleveland. ‘ :

Brickﬁeld Burchette, Ritts & Stone, P.C., by Damon E. Xﬂﬂupnu.loa, 1025 Thomas
Jefferson Street, N.W., 8th Floor, West Tower, Waslungton, D.C. 20007, on behalf of
i OmmSDurce Corporation.

- Bell & Royer Co., LPA, by Barth E. Royez, 33 South Grant Avem;e, Columbus, Ohio
43215-3927, and Nolan Moser and Trent A. Dougherty, Ohio Environmental Council, 1207
Grardview Avenue, Suite 201, Colum}:!us Ohic 43212-3449, on behalf of Ohio .
Environmenia! Council. :
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Richard L. Sites, 155 East Broad Street, 15th Flnar, Columbus, Chio 43215-3620, on
behalf of Ohio Hospital Assoaahon

The Legal Aid Society of Cleveland, by Joseph P. Meissner, 1223 West 6th Street,
Cleveland, Ohio 44113, on behalf of The Neighborhood Environmental Coalition, The
. Empowerment Center of Greater Cleveland, United Clevelanders Against Poverty,
Cleveland Housing Network, and The Consumers for Fair Utility Rates.

Leslie A. Kovacik, city of Toledo, 420 Madison Avenue, Suite 100, Toledo Ohlo
43604-1219; Lance M. Keiffer, Lucas County, 711 Adams Street, Znd Floor, Toledo, Chio
43624-1680; Marsh & McAdams, by Sheilah H. McAdams, city of Maumee, 204 West
Wayne Street, Maumee, Ohio 43537; Ballenger & Moore, by Brian J. Ballenger, dity of
Northwood, 3401 Woodville Road, Suite C, Toledo, Ohio 43619; Paul 5. Goldberg and
Phillip D. Wurster, city of Oregon, 5330 Seaman Road, Oregon, Ohio 43616; James E.
Moan, city of Sylvania, 4930 Holland-Sylvania Road, Sylvania, Ohio 43560; Leatherman,
Witzler, by Paul Skaff, city of Holland, 353 Elm Street, Perrysburg, Ohio 43551; and
Thomas R. Hayes, Lake Township, 3315 Centennial Road, Suite A-2, Sylvania, Ohio 43560,
on behalf of Northwest Chio Aggregation Group.

Henry W. Eckhart, 50 West Broad Street, Suite 2117, Columbus, Ohio 43215, on
behalf of the Natural Racrurces Defense Council.

Craig G. Goodman, 3333 K. Street, N.W., Suite 110, Was}unghon, D.C. 20007, on
behalf of National Energy Marketers Assomamn.

Vorys, Sater, Seyinour & Pease, LLP, by M. Howard Petricoff and Stephen M,
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, and Bobby Singh, 300 West

Wilson Bridge Road, Suite 350, Worthington, Ohio 43085, on behalf of Integrys Energy

Services, Inc.

Sean W. Vollman and David A Muntean, 161 South High Si:eét, Suite 202, Akron,
Ohio 44308, on behalf of the city of Akron.

Bell & Royer Co., LPA, by Langdon D. Bell, 33 South Grant Avenue, Columbus,
Ohio 43215-3927, and Kevin Schmidt, 33 North High Str&t, Columbus, Ohio 43215-3005,
onbehalfnthloManuiacturers Association.

Vorys, Sater, Seymour & Pease, LLE, by M. Howard Petricoff and Stephen M,
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Direct Energy

- Services, LLC.
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Bailey Cavalieri, LLC, by Dane Stinson, 10 West Broad Street, Suite 2100, Columbaus,

Ohio 43215-3422, and F. Mitchell Putton, FPL Energy Power Marketing, Inc., 700 Universe

. Boulevard, Junc Beach, Florida 33408, on behalf of NexiEra Energy Resources, L1.C, FFL

Energy Power Marketing, Inc., and Gexa Energy Holdings, LLC, and Gexa Energy - Ohio,
LLC.

Henry W. Eckhart, 50 West Broad Street, Suite 7117, Cohrmbus, Ohio 43215, on
behalf of the Sierra Club, Ohio Chapter. :

Bricker & Bckler, LLP, by Glenn S, Krassen, 1375 East Ninth Street, Suite 1500,

Cleveland, Ohio 44114, and E. Brett Breitschwerdt, 100 South Third Street, Coh:mbus, o

Ohio 43215, on behalf of Northeast Ohio Public Energy Council.

Larry Gearhardt, 280 North High Street, P.O. Box 182383. Columbus, Ohio 43218
2383, on behalf of Ohio Farm Bureau Federation.

Bricker & Eckler LLF, by Sally W. Bloomfleld and Terrence O'Donnell, 100 South
Third Street, Columbus, Ohio 43215, on behalf of American Wind Energy Association,
Wind on the Wires, and Ohioc Advanced Energy.

Theodore 5. Robinson, Z121 Murray Avenue, Pittsburgh. Pennsylvama 15217, on
‘behalf of Citizena Power, Inc.

' McDermott, Will & Emery, LLP, by Douglas M. Mancino, 2049 Century Park East,
Suite 3800, Los Angeles, California, 90067-3218, and Grace C. Wung, 600 Thirteenth Street,
N.W., Washington, D.C. 20005, on behalf of Wal-Mart Stores East, LP, SamsEast,Inc LP,
Macy’s, Inc., and BI’s Wholesale Club, Inc.

Craig 1. Smith, 2824 Co\renh'y Road, Cleveland, QOhio 44120, on behalf of Material
Sciences Corpoxation.

Bricker & Eckler, LLP, by Glenn S, Krassen, 1375 East Ninth Street, Suite 1500,
Cleveland, Ohio 44114, and K Breit Breitschwerdt, 100 South Third Street, Columbus,
Ohio 43215, on behalf of Qhio Schools Council..

McDermott, Will & Emery, LLP, by Douglas M. Mancino, 2049 Century Park East,
Suite 3800, Los Angeles, California 90067-3218, and Gregory K. Lawrence, 28 State Street,
Boston, Massachusetts 02109, on behlf of Morgan Stanley Capitel Group, e

- Tucker, Ellis & West, LLP by Nicholas C. York and Eric D. Weldele, 1225
Hunimgton Center, 41 South High Street, Columbus, Ohio 43215-6197, and Steve Millard,
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100 Public Square, Suite 201; Cleveland, Ohio 44113, on behalf of Council of Smaller
Enterprises. _ ‘

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Ohio Association of
School Business Officials, Ohic School Boards Association, and Buckeye Association of
Schaol Administrators.

Schotténstein, Zox & Dunn Co., LPA, by C. Todd Jones, Christopher L. Miller,
‘Gregory H. Dunn, and Andre T. Porter, 250 West Street, Columbus, Ohio 43215, on behalf
of Association of Independent Colleges and Universities of Ohio.

Morgan E. Parke and Micheel R. Beiﬁng,.FitstEnergy Service Company, 76 South
Main Street, Akron, Chio 44308, on behalf of FirstEnergy Solutions Corp.

Timothy G. Dobeck, 6611 Ridge Road, Parma, Ohio 44129, on behalf of the city of
Parma. - :

OPINION:
1. HISTORY OF PROCEEDINGS

On July 31, 2008, Ohio Edison Company (OE), The Cleveland Electric [Hluminating
Company (CEI), and The Toledo Edison Company (TE) (collectively, FirstEnergy or the
Companies) filed an application for a standard service offer (S80), in the form of an
electric security plan (ESP) in accordance with Section 4928143, Revised Code, in Case No.
08-935-EL-S50 (FirstEnergy ESP Case). On December 19, 2008, the Commission issued an
opinion and order that approved FirstEnergy's proposed ESP with certain modifications.
Subsequently, FirstEnergy withdrew its application. ‘

" On January 9, 2009, FirstEnergy filed an application in Case No. 09-21-EL-ATA, et. -
al (FirstEnergy Rider FUEL Case), which, inter alia, requested approval of a fuel rider (Rider
FUEL). As proposed by FirstBnergy, Rider FUEL would recover the costs for power
 purchased for customers receiving generation service for the time period of January 1,

2009, through March 31, 2009; and costs incurred after March 31, 2009, would be
determined by the results of a future compefitive bid process. On January 14, 2009, the
Commission issued a finding and order in the FirstEnergy Rider FUEL Case which, inter alia,
anthorized FirstEnergy to implement Rider FUEL on a temporary basis until March 31,
2009, In addition, the Commission stated that it would conduct a prudency review of the
costs included in Rider FUEL. . ‘ |
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The following parties have been granted intervention in the FirsiEnergy ESP Case
and the Fv‘siEnergy Rider FUEL Case: Ohio Energy Group {OEG); the Office of the Ohio
Consumers’ Counsel {OCC); Kroger Company (Kroger); Ohic Environmental Council
(OEC); Industrial Energy Users-Ohio (IEU-Ohio); Chio Partners for Affordable Energy
(OPAE); Nucor Steel Marion, Inc. (Nucor); Northwest Ohio Aggregation Coalition
(NOAC); Constellation NewEnergy and Constellation Energy Commaodities Group, Inc.
{Constellation); Dominion Retail, Inc. (Dominion); Chio Hospital Association (CHA);
Neighborhood Environmental Coalition, The Empowerment Center of Greater Cleveland,

United Clevelanders Against Poverty, Cleveland Housing Network, and The Consumers
for Fair Utility Rates (Citizens’ Coalition); Natural Resources Defense Councll (NRDC);
- Sierra Club; National Energy Marketers Association (INEMA); Integrys Energy Service, Inc.
(Integrys); Direct Energy Services, LLC (Direct Energy); city of Akron (Akzorn); Ohio
Manutacturers’ Association (OMA); NextEra Energy Resources, LLC, FPL Energy Power
Marketing, LLC, Gexa Energy Holdings, LLC, and Gexa Energy ~ Ohio, LLC (NextEra);
ity of Cleveland (Cleveland); Northeast Ohio Public Energy Council (NOPEC); Ohio
Farm Bureau Federation (OFBE); American Wind Energy Associstion, Wind on the Wires,
and Ohio Advance Energy (AWEA/WOW/OAE); Citizen Power, Inc. (Citizen Power);
Omnisource Corporation (Omnisource); Material Sciences Corporation (Material Sciences);
Ohio Scheols Council {(OSC); Coundil of Smaller Enterprises (COSE); Morgan Stanley
Capital Group (M5CG); Wal-Mart Stores East, LP, Sax’s Bast, Inc., Macy’s, Inc, and BJ's
Wholesale Club, Inc. (Commercial Group); Ohio Association of School Business Officials,
Ohio School Boards Association, and Buckeye Association of School Administrators
(OASBO/OSBA/BASA); The Association of Independent Colleges and Universities of

Ohio (AICUQ); city of Farma (Parma); and FirstBnergy Solutions Corp. (FRS).

' On February 19, 2009, FirstEnergy filed an amended application in the FirstEnergy
- ESP Case, with an attached stipulation and recommendation (stipulation)), which sets farth
a Stipulated ESP. The stipulation was also filed in the FirstEnergy Rider FLIEL Case. The
stipulating parties recommended that the Commission act, by March 4, 2009, on the
limited term ESP that is contained within the interim provisions set forth in the
- stipulation. These interim provisions are delineated in Section I of the stipulation and are
effective prior to June 1, 2009 (namely, Sections A.1, A2, A3, A4, and I, as well as Section
A.12). Furthermore, the stipulating parties recommended that the Commission act, by
March 25, 2009, on the remaining provisions of the stipulation. -

By entry issued February 19, 2003, the attorney examiner, inter alia, agreed with the
stipulating parties that the provisions set forth in Sections A1, A2, A3 A4, and T of the
stipulation (hereinafter these provisions will be referred to es the interim provisions),
which relate to FirstBnergy’s intetim procurement of power, as well as the prudency
review mandated by the Commission’s January 14, 2009, order in the FirstEnergy Rider
FLIEL Case, should be considered expeditiously. With regard to the Generation Service
~ Uncollectible Rider proposal set forth in Section A12 of the stipulation, as well as all
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remaining matters addressed in the amended application and stipulation, the attorney
examiner found that the hearing on those matiers should follow a subsequent procedural
schedule. By this same entty, the attorney examiner directed FirstEnergy to publish notice
of the two evidentiary hearings; FirstEnergy pmwded the requisiie proofs of publication
(Co Bx.100).

- The evidentiary hearing addressing the interim provisions of the stipulation
commenced on February 25, 2009. At the hearing, the attormey examiners determined that
the FirsiEnergy ESP Case and the FirsiEnergy Rider FUEL Case should be consolidated,
Furthermore, at the hearing, the parties submitted a supplemental stipulation (Jt. Ex. 101).
The supplemental stipulation was signed by CEl, TE, OE, Staff, OCC, [EU-Ohlo, OEG,
OHA, OPAE, Akron, OSC, Nucor, Cleveland, COSE, Material Sciences, OMA, Kroger,
OEC, NOPEC, NOAC, Citizens’ Coalition, Lucas County, FES, AICUO, NRDC, Sierra
Club, city of Toledo, NextEra, MSCG, OASBO/OSBA/BASA, Commercial Group, Farma,
AWEA/WOW/OAE, and Citizen Power. On March 3, 2009, Direct Energy and Integrys
filed a letter stating that they will not oppose the supplemental stipulation. By its second
finding and order issued March 4, 2009, in these cases, the Commission found that the
limited term ESP contained in the interim provisions of the shpulatmn, as supplemented,
were reasonable and should be adopted.’

The ev:dmha:y hearing addressing the remaining provisions of the stzpulation,
supplemented, was held on March 11, 2009. Since the interim provisions of the stipulation
- were approved in our March 4, 2009, ordet, the purpose of this second opinion and order

is for the Commission to consider the remaining provisions agreed to by the signatory
parties.

. DISCUSSION

A App_ht'ﬂble Law

: %apter&%ufﬂmRevmedCodepmwdesanmtegmtedsys&mof:egﬂahmm
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service In the context of s:gmﬁcant
economic and environmental challenges. In considering these cases, the Conunission is
cognizant of the challenges facing Ohioans and the electric powermdush'yandzsgmded
by the policies of the state as established by the General Assembly in Section 4928.02,
Revised Code, as amended by SB 221.

1 TheComm:s&unrms&mf,MOorreapmflemedocketedeuchH,m OEG and FirstEnergy

agreed that nothing in the stipulation, including the provisions set forth on pages 36-37 of the stipulation

. is infended to affect the rights of the parties with respect to an application for rehenring or an appeal of
the Commission’s decisicns in Case Nos. §7-1255-EL-CSS, 08-67-EL-CSS5 or 08-254-EL-LS5,
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In addition, SB 221 amended Section 4928.14, Revised Code, which now provides
that, beginning on January 1, 2009, electric utilities must provide customers with an S50,
consisting of either a market rate offer (MRO) or an ESP. The S50 is to serve as the electric
utility’s default S50. Section 4928.143, Revised Code, sets out the requirenients for an ESP.
Section 4928.143(C)(1), Revised Code, provides that the Comumission is required to
determine whether the ESF, including its pricing and all other terms and conditions,
including defetrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under an MRO. '

B.  Summary of the Stipulation

Pursuant to the supplemental stipulation, the parties agree to all of the terms and
conditions of the stipulation filed on February 19, 2009, subject to and including certain
specified additions, modifications, and clarifications to the February 19, 2009, stipulation.
The stipulation is quite detailed; therefore, the following is a brief summary of the major
provisions contained in the stipulation, as supplemented, and is not intended to supplant
the actual language contained in the stipulation: ' ‘ ‘

(1)  The term of the Stipulated ESP is April 1, 2009, to May 31, 2011
(t. Ex. 100 at 44). g -

(2)  For June 1, 2009, through May 31, 2011, refail generation rates
 will be determined by a descending-clock format competitive
bid process (CBF). In the CBP, the Companies will seek to
procure, on a shice of systemn basis, 100 percent of the aggregate
wholesale “full requirements” S50 supply. The CBP will be
conducted by an independent bid manager, CRA International
{CRA).- The bidding will occur for a single two-year product
and there will not be a load cap for bidders. FES may
participate without limitation. CRA will select the winning
bidder(s), but the Commission may reject the results within 48
" hours of the auction conclusion (Id. at 8-9).

(3) Commeércing June 1, 2008, e Commission will have the
option of phasing-in generation prices resulting from the CBP
in an amount not ko exceed, in the aggregate for all three

" companies, $300 million in 2009, $500 million in 2010, and 5200
million in 2011, provided the Companies have the ability to
finance the additional funds. Purchased power costs equal to
the amounts constitating the phase-in discount will be deferred
and collected through a rider. Recovery of the accumulated
phasa-in deferrals, including carrying charges, will commence
on June 1, 2011, through an unavoidable charge to all
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@)
®)

(6)

®

®

(10)

customers (except to cerfain governmental aggregation
customers consistent with Section 4928.20(1}), Revised Code, for
the company(ies} for which the phase-in has been authorized,
The charge will not exceed ten years and will be adjusted
annually, or more frequently 1f necessary, to attain complete
recovery (id. ar 9-10).

Therewﬂlbenomhﬁmumstayfurrsidenﬁaland small
commercial non—aggregaﬁun customers (Id. at 10).

There will be ne ratestabﬂlzahnndlargesslarl:mg]unel 2009
(Id).

Unless otherwise noted in the stipulation, all generation rates
for the Stipulated ESP pericd are avoidable and there are no

shoppmg credit caps (Id.).

" Renewable energy resource requirements for Jarmary 1, 2009,

through May 31, 2011, will be met by using a separate request
for proposzal (RFF) process to obtain renewable energy credits
(RECs). = An avoidable generation rider will recover, on a
quarterly basis, the prudently incurred costs of the credits
pursuant to Section 4928.64, Revised Code, including the cost
of administering the RFP and the carrying charges on any
unrecovered balances, including accumulated deferred interest
(Id. 10-11).

The Companies will work with interested signatory parties fo

" include a residential REC purchase program by June 30, 2009,
thatwﬂ]beavaﬂabledunngiheEBPpmod. If a consumer
inquires about the installation of renewable energy generation,

the Companies will make information on net metering
interconnection, and the REC purchase program available to
the consumer. The costs of the RECs will be recovered through
the renewable energy rider (ft. Ex. 101 at 9). :

Any waiver of the alternative energy resource requirements
shall be limited to those waivers 1denhﬂed1nSeciJon49236&,
Revised Code (1. Ex. 100 at 11).

'Iheratedgnshaubeasproposedbyﬂxe&mpmﬂesintheir
application for an MRO, Case No. 08-936-EL-S50 (FirstEnergy
MRO Case), with the following modifications:




08-935-EL-550, ef al.

(@)

The average rate increase for the period of 2008 to
2009 resulting from the CBP for customers on

Rate GT, FPrivate Oubdoor Lighting Traffic .
Lighting, and Street Lighting rates shall not

- exceed a percentage in excess of one and one-half

{b)

times the system average increase (the cap)

proposed in the Companies’ ESP. In detexrmining

the increase that will be subject to the cap, the

increase shall include the impact of Case No. 07«

551-EL-AIR (FirstEnergy Distribution Rate Case),
transmission rider changes, and the termination
of special contracts.

The Bronomic Load Response Program Rider
(Rider ELR) and the Optional Load Response
Program Rider (Rider OLR), as proposed in the

Companies’ ESP and as modified in attachment B

- %o the stipulation, shall be approved.

(d)

- ()

Generation rates from the CBP will be discounted

for qualifying schools by 8.693 percent to maich
the discount process from the FirsiEnergy
Distribution Rate Case.

- Residential generation rates will be modxﬂed o

reflect the first 500 kilowatt hour (kWh) blocking
as proposed in the Companies” ESP.

As a-demand response program under Section.
4928.66, Revised Code, any revenue shortfall
resulting from the application of the $1.95 per kW
interruptible credit in Rider ELR and Rider OLR
will be recovered as part of an unavoidable

* Demand Side Management and Energ]r Efficiency

(0

(g)

Rider (Ridér DSE).

Any ‘reverme shortfall resulting from the
application of (a) through (d), above, shall be
recovered from the General Service and General
Primary customers on an unavoidable basis.

Rider EDR' will be reconciled quarterly and
allocated on a per compa:ny per class basis.

-10-
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(1) .

(12)

(1)

09

(15)

(16)

(fd. at 11-13).

A Generation Service Uncollectible Rider shall be established
for the Companies to recover uncollectible costs through May
31, 2009, as well as uncollectible costs subsequent to May 31,

. 2009. Effective April 1, 2009, the rider will initially be set at the

average rate of .1539 cents per kWh. If there is no phase-in of

‘generation rates for SSO customers, orlfnngove:mnental

aggregation program elects to phase-in generation pricing, then
the rider shall only apply to generation and iransmission
uncollectible costs arising from SSO customers and the rider
will be avoidable. If there is a phase-in of generation rates, the
rider shall be unavoidable; however, it will not apply to Rate

GT and Rate GSU customers that are not part of a

governmental aggregation program during the period they
receive electric generation service from a competitive retail
electric service suppher (t. Ex. 101 at 5-6).

An mmavoidable Generation Cost Reconciliation True-up Rider
shall be established to reconcile the seasonal generation cost
recovery and to recover the difference in the amounts paid to

suppliers and the amount billed to customers (ft. Ex. 100 at 13}.

At least 60.days before the filing of another ESP that contains a
CBP, or an MRQ, the signatory parties will engage in a
collaborative process (Id. at 14).

The bid ptice for winning bidders will be incrementally
adjusted to the exient the Midwest Independent Transmission

System Operator, Inc. (MISO) rate for Network Integration

Transmission Service, Seams Elimination Cost Adjustment, or
other nonmarket-based charges approved by the Federal
Energy Regulatory Commission (FERC) change, or are newly
approved. Retail rates shall automatically be adjusted through
Rider GEN (1d.).

There will be a distribution rate freeze until December 31, 2011,
subject to the significantly excessive earnings test (SEET), and
certain other factors {id.).

A Delivery Service Improvement Rider {Rider DSI) should be
approved for April 1, 2009, through December 31, 2011, for the

. purpose of improving the overall performance, including

11-
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reliability of the distribution systems. Rider DSI will, on
averape, be set at $.002 per kWh (Id. at 15).

For January 1, 2009, through December 31, 2011, the

Companies, in the aggregate, may defer line extension costs,
* including postin-service carrying charges, in an amount

representing the difference between: what customers would
have paid for line extension projects under the Compandes’
proposed program in the FirstEnergy Distribution Rate Case and
the amounts customers are required to pay for line extensions

under the Commission’s decision in the FirstEnergy Distribution -

Rate Case. Cost recovery for the line extension deferrals shall
occur over three years beginning January 1, 2012 (Id. at16-17).

A rider shall be approved to recover raasrmably incurred
deferrals for distribution uncollectible expenses incurred after
December 31, 2008, including uncollectible expenses for

Regulatory Transition Charge {RTC) rates, in excess of those -

provided for in the FirstEnergy Distribution Rate Case (Id. at 17).
The calculation of the return on equity for the significantly

excessive earning test shall exdude: the write-off of regulatory

assets due to the implementation of the Stipulated ESF, the
revenues for Rider DSl, a reduction in equity from any write-
off goodwill, and defetred carrying charges (Id ).

Effective January 1, 2011, an unavaidable Deferred Distribution
Cost Recovery Rider shall be established to recover the post-
May 31, 2007, unvecovered actual balances of: distribution costs
under the rate certainty plan (RCP) in Case No. (5-1125-EL-

-ATA, deferred transition taxes under the electric transition plan

in Case No. 99—1212-EI.-EI'P and line extension deferrals in
Case No, 01-2708—EbCDI (fd. at 18).

For ]une 1, 2009, May 31, 2011, transmxsslon, as
proposed in the Companies’ MRO, will be part of the product
obtained through the CBP and, except for reconciliation, the
transmission rider will be set at zero for this period (Id. at 19).

An unavoidable Deferzed Transmission Cost Recovery Rider
should be approved to recover certain deferred incremental

transmission and ancillary service-related charges, authorized

in Case Nos. 041931-EL-AAM and 04-1932-EL-ATA, to be
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DecemberSl 2010 {1d.).
I-'l.&y percent of CEI's extended RTC balance approxlmately

- $215 million, as of May 31, 2009, shall be written off. Recovery

of CEl's remaining RTC and extended RIC balences is
modified from the process included in the RCP as set forth in
the stipulation. After full recovery of CEI's RTC and extended
RTC balances, any additional amounts collected through the
RTC charge chall be applied to reduce the purchased power

 deferral that arose for CEI for the Jarvuary 1, 2009, through May

31, 2009, period (Id. at ().

There will be no company-funded energy efficiency and
- advanced metering infrastructure (AMI) programs as part of

‘the Stipulated ESP (Id).

An unavmdable Demand Side Management and Energy
Efficiency rider, as proposed in the Companies’ ESP (excluding
smart grid), will recover costs incurred by the Companies
associated with energy efficiency, peak load reduction, and
dernand-side management programs {Id. at 21).

The Companies will develop a proposal to pursue federal
funds available under the Economic Recovery Act that may be
available for smart grid investment. The Companies will work
with signatory parties to develop tariffs for customers that
include critical peak, time-of-day and real-time pricing, and
consideration of a load factor provision for Rate GSU and Rate
GP. Recovery for smart grid investment shall be through an
unavoidable rider, Any under or overrecovery of costs by the
distribution company due to time-differentiated rate structures

- will be passed through via an unavoidable rider and allocated

onavoltagedifferenﬂaﬁedbasis. Any load factor pricing
provisions shall be funded within the specific rate schedule by

unavoidable ciemand charges and unavoidable energy credits -

(Id. at 21-22),

An Energy Efficiency and Peak Demand (EEPD) Program shall
be established for the period 2009 through 2011. On or before
September 1, 2009, the Companies will conduct a market study
to identify potential residential, emall comunercial, and
industrial energy efficiercy and peak demand reduction
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opportunities. The Companies will then commence a
collaborative process. Independent third-party adménistrators
will implement the programs. The Companies will request
Commission approval of the proposed programs. In addition,”
the Companies will propose an independent third-party
administrator (M&V consultant) to establish measurements and
verification protocol and ascertain whether the programs have N
achieved the desired impact and savings. The costs associated o
with the EEPD Program will be recovered through the
Demand-Side Management and Energy Efficiency rider (Rider
DSE), as proposed in the ESP. Customers that commit their
demand-response or other customer-sited capabilities for
integration into the Companies’” program may be exempt, with
Commission approval, from the Companies’ cost recovery
mechanism. Lost distiibution revenues associated with the
program shall be recavered from all customers for a period not -
to exceed the earlier of the effective date of the Companies’,
na:tbaseratecaseormxyearsﬁm&leeffectwedateofthe
Stipulated ESP.2 Mercantile costomers may receive their
electric supply from the Companies or a competitive retail
electric service (CRES) provider. Mercantile customers that
commit some or all of the results from their self-directed
demand-response, energy efficiency, or other customer-sited
capabilities, whether existing or new, for use by the Comparies
to achieve the targets in SB 221, may seek approval from the -
Commission for exemption from Rider DSE (Jt. Ex. 100 at 23-30;
Jt. Ex. 101 at 8-9). |

(28) For the April 1, 2009, through December 31, 2011, period, the
Companies will contribute, in aggregate, $25 million to support
economic development and job retention including: $7.5
million for profects identified by OMA; $1 million for OPAE'’s
community connections program or the fuel fund; Cleveland,
Akron, and Toledo will each have available at least $500,000,
and other municipalities will have available at least $200,000
for economic development end job development activities; and,
to assist Jow-income customers in paying their electric bills, a
fuel fund shall be created consisting of $2 million per year for

| m&moughzun (t. Bx. 101 at 6.7),

2 NRDC does not support the collaction of Jost revenues for six years; however, for purposes of settiament,
NRDC wilt not challenge this provision {Jt. Ex. 101 at 9).
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(29) As proposed in the Companies’ ESP, a Reasonable
Arrangements rider and a Delta Revenue Recovery rider (Rider
DRR) will be established for contracts approved by the
Commission after January 1, 2009, on an unavoidable basis.
Rider DRR will initially be set at zero and reconciled quarterly
(Jt. Ex. 100 at 31-32), | ‘

(30) A separate unavoidable Rider DRR for existing CEI contracts
. that continne past December 31, 2008, will be established
effective April 1, 2009, for 100 percent of the deita reverme
associated with those contracts, and these charges will be

- recovered only from CEl customers (Id. at 32).

{31} The Companies may securitize and recover the generation-
related and distribution-related deferrals and carrying charges,
provided such securitization has lower future costs as
compared to Section A6 of the stipulation. The recovery
would be unavoidable and may not exceed ten years {id.).

(32) Recovery of the 2006 and 2007 deferred fuel expense and
-associated carrying charpges is pending in Case No. 08-124-EL-
ATA (FirstEnergy Deferred Fuel Cosis Case). The Companies will
establish an unavoidable rider to recover $10 million less than
the December 31, 2{)& balatmofdeferredfuel costs including
carrying charges. very through the rider will begin
Jannary 1, 2011, for a penod of 25 years (Id. at 33).

(33}7 The Cumpamu will continue to offer the Green Resource
program for Type I renewable resources in accordance with
| Case No. 06-1112-EL-UNC (Id.).

(34) Effective April 1, 2009, an unavoidable percentage of income
payinent plan (PIPP) Uncolectible Rider shall be established. It
will be initially set at zero and reconciled quarterly (. at 33-
34).

(35) Purchased power is considered fuel for purpow of cost
recovery (Id. at 34).3

2 Ohio Consumer and Environmental Advocates (OCEA) assert that the purchased power acquired
through the RFP procurement process does not constitute fuel costs, as defined in Section
4928.143(C)(2)(b), Revised Code, for purposes of cost recovery; hawever, for purposes of settlement,
OCEA agreed not to pursue this issue (Jt. Ex. 101 at 9).
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(36} The parties agree that Stipulated. ESP is more favorable in the
agpregate as compared to an MRO alternative (Id.).

(37) If the Commission orders a phase-dn of the Companies’
- generation prices and a government aggregation group elects
to phase-in generation costs: each aggregation customer served
by a gt;rvmnental aggregation generation supplier (GAGS)
shall receive a phase-in credit equal to the phase-in credit
approved by the Commission for the Company’s(ies’) S50
customers; for every kWh of energy a GAGS delivers to a
governmental aggregation customer, the GAGS will be
granted, subject to certain provisions of the stipulation, the
right to receive from the Company(ies) a receivable amount
equal to the phasein credit received by the aggregation
customer, plus carrying charges; any uncollectible GAGS
receivables shall be included in the calculation of  the
Generation Service Uncollectible Rider; and the Generation
Service Uncollectible Rider shall remain in full force to allow
the Companies throughout the phase-in petiod and recovery
petiod to charge and collect the uncollectible amounts -
associated with the GAGS receivables (Jt. Ex. 101 at 2-4). :

@8) The Stipulated ESP is conditioned upon FirstEnergy receiving
all necasary FERC approvals (Jt. Ex. 100 at 45).

c ggderahun of the Mﬁm

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Commission
proceedings to enter into a stipulation. Although not binding on the Commission, the
terms of such an agreement are accorded substantial weight. Conswnters’ Counsel v. Pub.
Uil Comm., 64 Ohio St.3d 123,at 125 (1992), citing Akron v. Pub. Lkl Comm., 55 Ohio St.2d
155 (1978). The standard of review for considering the reasonableness of a stipulation has
been discussed in & number of prior Comumission proceedings. Cincinnati Gas & Electric
Co., Case No. 91-410-EL-AIR (April 14, 1994); Wesiern Reserve Telephone Co., Case No. 93-
230-TP-ALT {March 30, 1994); Ohio Edison Co., Case No. 91-698-EL-FOR ¢t al. (December
30, 1993). The ultimate issue for our consideration is whether the agreement, which -
embodies considerable time and effort by the signatory parties, is reasonable and should
be adopted. In considering the reasonableness of a stipulation, the Commission has used
the following criteria:

(1) Is the settlernent a prodnct of serious bargaining among
capable, knowledgeable parties? |
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2 Does&esetﬂmt,asalpackage,beneﬁtratepayersandﬂle,r
- public interest? o

(3). Does the settlement package violate any important regulatory
- principle or practice? : :

The Ohio Supreme Court has endorsed the Commission’s analysis using ‘these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Olio Power Co. v, Pub. Util. Comm., 68 Ohio Se3d 559 (1994), citing
Consumers’ Counsel, supra, at 126. The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission ({4.). _ , .

The Commission finds that the stipulation, as supplemented, in these cases appears
to be the product of serious bargaining among capable, knowledgeable parties. The
signatory -parties represent diverse interests including the Companies, governmental
aggregators, municipalities, competitive suppliers, industrial consumers, commercial
constuners, residential consumers, environmental advocates, and Staff. Further, we note .
that the signatory parties routinely participate in complex Commission proceedings and
that counsel for the signatory parties have extensive experience practicing before the
Commission in utifity matters (Co. Ex. 105 at 4-5). :

Wi&xreépedm&msecmdcﬁtmimﬁtewidmmﬂlemmrdindimtesﬁmﬂasa
package, the stipulation, as supplemented, advances the public interest by resclving all the
issues raised in these matters without resulting in extensive litigation and by providing for
stable and predictable rates, established by a competitive procurement process, for
customers during the ESP period (Co. Ex. 105 at 8, 10). As agreed to by the signatory

- parties, approval of Rider DSI is in recognition of the Companies’ commitments to

stabilize rates through December 31, 2011, write-off over $200 million of RTC recovery,
and make a fotal aggregate investment of not less than $615 million for Januazy 1, 2009,
through December 31, 2011 (Jt. Ex. 100 at 15). The stipulation, as supplemented, provides
for the creation of a collaborative before the filing of any future MRO or ESP which
contains a CBP for establishing generation prices. In addition, the stipulation, as
‘supplemented, provides for the withdrawal of complaints pending before the Commission
related to interruptible tariff provisions (Co. Ex. 105 at 10). Finally, the ESP established by
the stiputation, as supplemented, contains no minimum default service rider or standby
charges, no rate stabilization charges commencing June 1, 2009, and no minimum stay for
residential and small commercial customers; all generation rates under the ESP will be
avoidable, and there will be no shopping credit caps (/4. at 9).

Morecver, testimony in the record indicates that there are significant additional
benefits for customers in the stipulation, as supplemented. In the stipulation, as
supplemented, the Companies have committed $25 million over three years for economic
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development. Further, the stipulation, as supplemented, provides the Commission the
flexibility to order the phase-in generation prices if the Commission determines that a
phase-in is necessary. Moreover, the sHpulation, as supplemented, would freeze
distribution rates through December 31, 2009, at the rates established in the FirsiEnergy
Distribution Rate Case, except for emergencies and increases in taxes. The stipulation, as
supplemented, also provides additional benefits fo interruptible industrial customens,
schools, municipalities, and certain residential customers. Finally, the stipulation, as
supplemented establishes an energy efficlency collaborative to develop energy efficiency
and demand-side management programs and continues the existing green resource
program which allows customers an opporhuutjr to purchase RECs on a monﬂxly basis (Id‘
“at8-9).

With respect to the third criterion testimeny in the record of these procesdings
indicates that the stipulation, as supplemented, does not viclate any important regulatory
principle or practice (Co. Ex. 105 at 7; Staff Ex. 103 at 2). However, the Commission -
believes that a number of clarifications to the stipulation, as supplemented, are necessary
before the Commission can find that the stipulation meets the third criterion. First, the
Commission notes that the stipulation provides that “[i}f this Stipulated ESP is
. inconsistent with the Commission’s rules it effect, the Companies request waivers to the

extent deemed necessary, and the Commission’s approval of this Stipulated ESP shall
constitute a waiver of any Commission rule that is inconsistent with or in conflict with the
provisions of this Stipulated ESP” (Jt. Ex. 101 at 35) {emphasis added). The Commission
dlarifies that this waiver applies only to rules in effect on the date of this second opinicn
and order. Similarly, customers that seek exemption from Rider DSE must do so ina
‘manner consistent with any rules adopted by the Commission pursuant 0 Section 4928.66, -
Revised Code. : \

Moreover, the stipulation, as supplemented, contains a number of exclusions from
the calculation of the return on equity for the SEET {Jt. Ex. 101 at 17-18). - Although the
Commission will convene a workshop of interested parties to discuss the implementation
of the SEET, with respect to FirstEnergy, this workshop will address those aspects of the
SEET which are not specifically discussed in the stipulation, as supplemented.

- In addition, the Commission notes that the EEPD program to be created under the
stipulation, as supplemented, provides for the use of independent third-party
administrators both to implement proposed programs and to review whether such
programs achieved the desired impact and savings (Jt. Ex. 101 at 23-27). The Commission
clarifies that the same third-party administrator shall not be used to both implement a
proposed program and to review whether such program achieved the desired irnpact and
savings.
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Further, the Commission notes that the stipulation, as supplemented, provides that
the Companies may elect to securitize any generation-related and distribution- related
deferrals and carrying charges provided that such securitization has lower future costs for
customers as compared to a deferral with carrying charges as provided in Section A.6. of
the stipulation, as supplemented (Jt. Ex. 101 at 32). The Commission clarifies that the
Compameswﬂlbereqmredtopmwdeadmnstraﬂonofsu&mst—sawngspmrﬁathe
implementation of the securitization option.

Finally, we wish to emphasize our desire that this competitive bidding process
proceeds to a successful conclusion securing the Companies” POLR supply requirements.
However, the Commission will review the results of the auction and, within 48 hours of
the conclusion of the auction, excluding weekends and holidays, the Commission may
~ reject the results if, following a report by the independent bid manager or the
Commission’s auction monitor, the Commission finds that the auction violated the
competitive bidding process rules in such & manner as to invalidate the auction or that the
results are inconsistent with the Commission’s statutory obllgabons

- With these darifications, . the Commission finds that the stipulation, as -
supplemented, does not viclate any important regulatory principles or practices. -

However, the Commission must alse consider the applicable statutory test for
approval of an ESP as part of our review of whether the stipulation, as supplemented
conforms with important regulatory principles. Section 4928.143(CK1), Revised Code,
provides that the Commission should approve, or modify and approve, an application for
an BSP if it finds that the ESP, including its pricing and all other terms and conditions,
including any deferrals and any future recovery of deferrals, is more favorable in the
aggregate as compared to the expected results that would otherwise apply under Section
4928.142, Revised Code. The record of these proceedings demonstrates that the Stipulated
ESP is, in fact, morefavarablemtheaggregatethanﬂxeexpectedresullsmderSechan
4928.142, Revised Code. ‘ .

Under the ESP contained in the stipulation, as supplemented, the rates to be
charged customers will be established through a CBP; therefore, the rates in the BSP will
be equivalent to the results which would be obtained by FirstEnergy under Section
4928.142, Revised Code (Co. Ex. 105 at 10, 11). However, FirstEnergy witness Blank and
Staff witness Cahaan both testified that the additional benefits contained in the stipulation,
as supplemented, makes the ESP more favorable in the aggregate than the expected results
under Section 4928,142, Revised Code (Co. Ex. 105 at 11-13; Staff Ex. 103 at 2-6).

FirstEnergy witness Blank notes that an MRO would be strictly limited to a
determination of the SSO prices and would not provide any additional benefits to
consumers. On the other hand, the ESP contained in the stipulation, as supplemented
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- contains additional quanntatwe advantages for consumers. Mr. Blank testified that his

analysis shows these benefits to be nearly $100nulhon1fmdeferra!sareanthormedbythe
Commission and over $160 million if the Commission authorizes the maximum deferrals
contained in the stipulation (Co. Bx. 105 at 11-12; Blank Attachment 1), In addition, Mr..
Blank testified that the ESP preserves the ability of FirstEnergy to enter into a subsequent
ESP in the future, which would not be permitted under Section 4928.143(F), Revised Code,
if the Commission approved an MRO for the Companies (Co. Ex. 105 at 12-13). ‘

StaﬂmmmsCa-haaﬁténﬁedﬂmtmeESPEsupermmmrMRObecause&wEP

provides a net benefit to customers of nearly $100 million (Staff Ex. 103 at 3-5). Funther,
- Mr. Cahaan also notes that the ESP preserves the option of establishing an ESP in the

future, which would not be'an option under an MRO (id. at 5-5).

Tlmefme,basedupm&zeeﬁdmehﬂmemcordkz&:&epmceedm%ﬂw'
Commission finds that the BSP, includmgitspriangandallothertermsandcondmms
including any deferrals and any future recovery of deferrals, is more favorable in the

‘aggregate as compared to the expected results that would otherwise apply under Section

4928.142, Revised Code. Accordingly, we find that the stipulation, as supplemenied,
should be adopted '

Finally the Commission notes that the Commission is conmtled to makmg the
upcoming CBP a success. We will need a large number of suppliers and a large quantity
of power offered to achieve this. Therefore, it is of greatest importance that the
procurement be designed in such a way as to attract as many bidders as possible. The CEP
des:‘gnhasswemlieaturesw}uchwebehevemﬂbeenhdnghobﬁders

(x) The CBP features a transparent product definition which
a]lowsbldderstoamatelypncetheupmduct. The full
requirements service being sought in the CBP is familiar to
bidders in that it is solicited in other jurisdictions such as New

Jersey, Delaware, Maryland and Pennaylvania,

() The CBP features a fair and transparent process for submitting
and evaluating bids. All bidders will be informed of a single
pncefortheproductandthenhaveanopportmnytnofferw
serve a number of “tranches” at that price.

() BldSW‘I]lth‘l.ldged sole!yonthebaswofpnce, ‘with the
suppliers offering the lowest-cost supply belng declared the
winmers, There will be no subjective “ non-pn:e evaluation.
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(d)

()

(B

To enable the “price only” evaluation all bidders will sign the
same supply contract with the same terms and conditions,

including credit requirernents.
The total supply being smlght is extremely large;
approximately 11,500 Megawatts of Peak Load must be served.

The process will be monitored for openness, faimess,
transparency and competitiveness by the Commission’s

independent monitor, Boston Pacific Company, Inc., as well as

by the auction manager, CRA Infernational.

An additional pmtechnn for suppliers and ratepayers in this CBP are the
association rules that each bidder must abide by. These rules will prevent collusion by
forcing bidders to declare any bidding consortiums that they may form. In addition, we
believe that the implementation of the CBP rules by the independent auction manager
must prevent participants from circumventing these rules by selling the full requirements
product to other participants for the express purpose of providing supply in this CBP.

In sum, the Commission is committed to having an open, fair, transparent and
competitive solicitation which attracts a large number of qualified bidders and, therefore,

assures the best deal possible for ratepayers.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

0
@

(3

@

The Companies are public utilities as defined in Section
490502, Revised Code, and, as such, are sub]ect to the
jurisdiction of this Commission.

On July 31, 2008, FirstEnergy filed an application for an 550 in
accordance with Section 4928.141, Revised Code. ,

' On December 19, 2008, the Commission issued an opinion and

order that approved FirstEnergy’s proposed ESP with certain
modifications.  Subsequently, FirstEnergy withdrew its
application, '

On January 9, 2009, FirstEnergy filed an application in the
FirstEnergy Rider FUEL Case requesting approval of Rider FUEL
for the time period of January 1, 2009, through March 31, 2009.

On January 14, 2009, the Commission issued a finding and
order in the FirstEnergy Rider FUEL Case authorizing
FirstEnergy to implement Rider FUEL until March 31, 2003.



08-935-EL-550, et al.

(6)

(8)

&)

{10)

an

(12)

. The following pmtiahavebeeng;rantedmterventmnmme

T-‘:rstEnm-gy ESP Case and the FirstEnergy Rider FUEL Case. OEG;
OCC; Kroger; OEC; IBU-Ohio; OPAE; Nucor;, NOAG
Constellation; Dominion; OHA; Citizens’ Coalition; NRDC;

. Sierra Club; NEMA; Integrys; Direct Energy; Akron; OMA; ‘

NextEra; Cleveland; NOPEC; OFBF; AWEA/WOW/OAE;
Citizen Power; Ommnisource; Material Sciences; OSC; COSE;
MSCG; Commercial Group; OASBO/OSBA/BASA; AKCUO;
Pa.rma,amdFES

On February 19, 2009, FirsiEnergy filed an amended
application in the FirstEmergy ESP Case, with an attached

Stipulated ESP. The stipulation was also filed in the P:rstEna;gy

R1derI-'IIELCase

The heanng on the interim provisions of ﬂle-shptﬂatmn'

commenced on February 25, 2009. At the hearing, the attorney

examiner consolidated the FirstEnergy ESP Case and the

FirstEnergy Rider FUEL Case, and the parties submitted a
supplemental stlpulahcm. ‘

The supplemental stipulation was signed by CEL TE, OE, StaEf
OQC, TBU-Ohio, OEG, OHA, OPAE, Akron, OSC, Nucor,
Cleveland, COSE, Material Sciences, OMA, Kroger, OBC,

- NOPEC, NOAC, Citizens’ Coalition, Lucas County, FES,

AICUO, NRDC, Sierra Club, city of Toledo, Nex{Era, MSCG,
OASBO/OSBA/BASA,  Commercial Group, Parma,
AWEA/WOW/OAE, and Citizen Power. On March 3, 2009,
Direct Energy and Integrys filed a letter stating that they will
not oppose the stipulation, as supplemented.

By its second finding and order issued March 4, 2009, in these
cases, the Commission found that the limited term ESP
contained in the interim provisions of the stipulation, as
supplemented, is reasonable and should be adopted.

‘I'he evidentiary hearing addressing the remaining provisions
of the s‘.l::;:u::la’cn‘.~11f as supplemented, was held on March 11,
2009.

The Compames application in the FirstEnergy ESP Case was
filed pursuant to Section 4928.143, Revised Code, which
authorizes the electric utilities o file an FSP as their SS0.

22
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 (13) ‘The Commission finds that the stipulation, as supplemented,
meets the three criteria for adoption of stipulations, is
rgasonable and should, therefore, be adopted. ,

(14) The proposed Stipulated ESP, including its pricing and all
other. terms and conditions, including deferrals and future
recovery of deferrals, is more favorable in the aggregate as
compared o the expected results that would otherwise apply
under Section £928.142, Revised Code.

ORDER:
It is, therefore,

ORDERED, That the sbplﬂah.ml, as supplemented, be adopted and appraved. It is,
further, .

ORDERBD, That the Companies be authorized to file in final form four complete,
printed copies of tariffs consistent with this second opinion and order, and to cancel and
withdraw their superseded tariffs. The Companies shall file one copy in this case docket
and one copy in its TRF docket (or may make such filing electronically, as directed in Case
No. 06-900-AU-WVR). The remaining two copies shall be designated for distribution to
the Rates and Tariffs, Energy, and Water Division of the Commission’s Utilities

Department. Itis, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
April 1, 2009, or the date upon which four complete, printed copies of final tariffs are filed
with the Commission, whichever date is later. The new tariffs shafl be effective for
services rendered on or after such effective date. It is, further,

ORDERED, That the Companies shall notify their customers of the changes
approved by this second opinion and order, as described herein. It is, further,
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ORDERED, That a copy of this second opinion and order be served on all parties of
record. : - '

THE PUBLIC UTILITIES COMMISSION OF OHIO

;
F]

- Alan R. Schriber, Chairman

,/é:i,j;/m

Paul A. Centolella

Valerie A. Lemmie

CMTP/GAP/vrm

.Enteredmthe]oﬁml
MAR 2 5 2008

‘Reneé 1. Jenkins
Secretary :
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Having been presented with a Stipulation agreed to by (or at least not opposed by)
virtually all parties in FirstEnergy’s ESP case, the Comumission is now confronted with the
challenge of deciding a difficult issue. Having very little experience in the competitive bid
process, we are nevertheless questioning the efficacy of the application of a cap on the
amount a single supplier can bid upon and acquire. Does a load cap make sense as gome
wonld argue? Would the absence of a load cap skew the outcome of the auction? Having
spent hour upon hour contemplating the issue, we can say unequivocally that we really
havenoldea

ThebottomhneshuuldbeapmcessﬂtatbﬂngsthehMprmesmcuswmﬂ& It
seemns that such a price would be directly related to the number of participants that bid
into the auction. On the one hand, it can be argued that a Ioad cap sends a signal that the
auction is serious about moving forward in a vigorous fashion. On the other hand, it
might be argued that the bidders are sufficiently knowledgeable that an equal rumber will
show up no matter the load cap. In other words, if there are a significant number of
participants in the process, then the load cap really should not matter.

What we do know is that we have a stipulation in front of us that was signed by a
significant number of entities. One would have to believe that the majority of these
knowledgeable parties understood the provision that speaks to the lack of a limitation on
the load that can be bid upon by any one bidder. It should be obvious that the signatories
negotiated sometlu.ngofvalue for agreeing to seitle this case, and clearly, what they
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received was morevaluabletothemthanwhattheypercﬂvedmbe theautcomofm
auction with or without a load cap.

The overarching issue here is that each and every one of the signatories will be
impacted by the competitive bid, yet each agreed to sign on with the understanding that,
perhapsﬂkeme,itisexoepﬁomﬂydifﬁculttodissectt}ﬁaaucﬁm Given this
incontrovertible conclusion, there is virtually no one left to “protect” by modifying the
Stipulation, because either m&vﬂuaﬂywbywmsdaﬂmtplmﬂy agreed to the auction
- terms as presented.

Asaﬁnalmatuer Webehevethatwemwspeakforaﬂofaurmﬂeaguesm
expr&ssmg as ardently as possible our desire for a dynamic auction. This requires many
mushddets,andwewﬂldoallmourpmvertoassurethattfanyparty'
sinc 'tynfourm!aent,westandpreparedtoaddressallconcerm.
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CONCURRING IN PART AND DISSENTING IN PART

OPINION OF COMMISSIONER. CHERYL 1. ROBERTO

All parties, including FirstEnergy, are to be applauded for working together to
reach a stipulated agreement. [t is clear that considerable time and effort has been
- invested by the signatory parties. The concept of blending a competitive bid process
(CBP) into an electric secuntyplan(EPjstandardsermeufferpursuarrttoSechm
4928143, Revised Code, i8 a creative solution to the scemingly intractable stalemate
created when a public utility, operating fully within its statutory authority, may reject a
~ unanimous decision of the regulatory Commission vested with the power and jurisdiction
to supervise and regulate it Section 4928.143(C)(2)(a), Revised Code. .

Whﬂe the Comrrusmnn gives substantial we:ght to stipulations, it is well established
that, ashplﬂahonenmdbyﬂneparbes .is merely a recommendation made to the
commission and is in no sense legally binding upon the commission. The commission
maytakeﬂleshmﬂauonmtocnnmdemhmbutmtdeiermmewhatm[ustand
reasonable from the evidence presented at the hearing.” Consumers” Counsel v. Pub. Uil
Comm. (1992), 64 Ohio St3d 123, 592 N.E2d 1370. When parties ere capable,
knowledgeable and stand equal before the Cormission, a stipulation is a valuable

_indicator of the parties” general satisfaction that the jointly recommended result will meet
private or collective needs. It is not a substitute, however, for the Commission’s judgment
a8 to the public interest. The Commission is obligated to exercise independent judgment
based on the statutes that it has been entrusted to implement, the record before it, and its
specialized expertise and discretion. Monongahela Power Co. v. Pub. Uiil. Cmum. (2004), 104
OhioSt.3d 571, 820 NE2d 921,
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In the case of an ESP, the balance of power created by an electric distribution
utitity’s authority to withdraw a Commission-modified and approved plan creates a
dynamic that is impossible to ignore. I have no reservation that the parties are indeed
capable and knowledgeable but, because of the utility’s ability to withdraw, the remaining
parties certainly do not possess equal bargaining power in an ESP action before the
Commission. The Commission must consider whether an agreed-upon stipulation arising
under an ESP represents what the parties truly view to be in their best interest - or simply
the best that they can hope to achieve when one party has the singular authority to reject
not only any and all modifications proffered by the other parties but the Commission’s
independent judgment as to what is just and reasonable. In light of the Commission's
- fundamental lack of authority in the context of an ESP application to serve as the binding
arbiter of what is reasonable, a party’s willingness to agree with an electric distribution
utility application can not be afforded the same weight due as when an agreement arises
within the context of other regulatory frameworks. Assuch,theComnassimnmstreview
c:arefullyalltm-msandcondmnnsof&usshpulam

: Pursuant to Chapter 4928, RevxsedCode.Cmpeﬁlive Retail Electric Service, itis
the policy of this state to ensure the availability to consumers of reasonably priced retail
electric service, encourage market access for cost-effective supply-side retail electric

- service, ensure diversity of electricity supplies and suppliers, erisure effective competition
in the provision of retail electric service by avoiding anticompetitive subsidies flowing

from -a noncompetitive retail electric service to a competitive retail electric service, and

- ensure retail electric service consumers protection against unreasonable salespmchces

market deficiencies, and market power. Sections 4928.02(A),(C),(D).(H). and (T), Revised

Code. Revised Code Section 4928.06{A} imposes an affirmative cbligation to carry out

- these policies, ... the public utilities commission ghall ensure that the policy specified in
~ section 4928.02 of the Revised Code is effectusted.” It is incumbent wpon this
Commission, within the limits of its anthority, to ensure that any electric security plan is
consistent with and advances the policies adopted in Revised Code Section 4928.02. For
this reason, it is imperative that the Commission assess thereasonablmess of any CBP in

-the context of these policies. o

MHuscase,theComnusmmmustmnmdawheﬁerthereareeasenhalfeamesofa
competitive procurement process that are needed to promote reasonable prices, encourage
. market acoess, ensure a diversity of suppliers, enhance competition, and protect against
market power but that have not been adopted within the stipulation. 1 believe that a bid
load cap is just such an essential feature. A load cap limits the number or percentage of
iranches that any one bidder can bid on and win. FirstBEnergy witnesses Bradley A, Miller
and Dean W. Stathis both testified that a load cap facilitates diversity of suppliers {Co. Ex.
102 13; Co. Ex. 101 at 15). In the only two prior actions that this Commission has taken to
approve a competitive bid process for the purchase of retail electric supply using a

descending clock auction, the Commission has mandated a load cap. In so ruling, the
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Commission found that a CBP should include at least two wirning bidders because it
serves to spread the risk and creates a more competitive post-auction market. In the Matier
of the Application of Ohio Edison Company, The Cleveland Elecric Muminating Company and
The Toledo Edison Company for Approval of a Contpetitive Bid Frocess lo Bid Qut Their Retail
Electric Load, Case No. 04-1371-EL-ATA (October 6, 2004, at finding 15) (First Energy 04-
1371); In the Matier of the Application of Ohio Edison Comparry, The Cleveland Electric
Ilwominating Comprty and The Toledo Edison Company for Approval of a Competitive Bid Process
- jor Retwil Eleciric Load, Case No, (5-936-EL-ATA (Jarmary 25, 2006, at finding 12) (First
Energy 05-946) 1 ' '

Additionally, the record in this matter establishes that New Jersey has a successful
history of purchasing retail electric service using a descending clock auction. In fact
witnesses could identify no jurisdiction, other than New Jersey, currently competitively
procuring electricity using a descending clock anction. In the Matter of the Application of
Ohio’ Edison Company, The Cleveland Electric Ihuminating Company, end The Toledo Edison
Company for Approval of a Market Rate Offer to Conduct a Corpefitive Bidding FProcess for
Standard Service Offer Electric Generation Supply, Accounting Modifimiions Associated with
Reconciliation Mechanism, and Tariffs for Generation Service, Case No. 08-936-EL-550 (Tr. I at
27, 4243, 72-73; Tr. IV at 22, 91), New Jersey implements bid load caps on both a
statewide basis and for each electric distribution utility. In the Mater of the Provision of
Basic Generation Service For the Period Beginming June 1, 2009, Energy, Decision and Order
No. ER08050310, New Jersey Board of Public Utilities (January 20, 2009), In the past, this
Commission has considered the New Jersey process in establishing competitive
procurement standards for retail eleciric supply here in Ohio. FirsiErergy 04-1371 at

finding 20. :

No reason was offered in the record of this matfer to support varying from past
Commission practice in mandating a bid load cap. It is difficult to conceive of any
legitimate reason for an electric distribution company, or for that matter any pariy to this:
case, to object to a bid load cap in the CBP. The uncontroverted evidence indicates that a
load cap will support competition, facilitate diversity of suppliers, mitigate the risk from a
supplier’s failure to perform, and protect consumers from the exercise of market power.
For all of these reasons, a bid load cap shouid be included in the CBP adopted within this
arder. Therefore, while I concur with the rémainder of the stipulation and the mejority
opinion, in the absence of a Ioad cap, I dissent from the majority finding that the
stipulation is reasonable.

1 FirstBnergy, on its own accord, also included a seventy-five percent bid load cap in the request for
proposal procurement process that # wused to purchase power in this matter for the kerm beginning
January 4, 2009, end ending May 31, 2009, The resulis of that RFP, which are currently confidential,
stiggest that, had FirstEnergy nsed the process at issue in the stipulated CBF, the resulting purchase
price would have been highar,
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Having concluded that a bid load cap is necessary, I turn next to determining the
appropriate bid cap level. The Commission has previously imposed a bid load cap of
SkW-ﬁVEPHCEnthBPsmtendedbohestmevalueofanegommdmtestahhzahmplmx
First Energy 04-1371 at Finding 15; First Energy 05-946 at Finding 12. New Jersey imposes a-
bid load cap ufapprmumabelyﬂm-tyﬁvepementstatemdeamdﬁﬂypercentforeach
dzstnbuhon company in its CBP to procure electricity. Final BGS-FP Auclion Rules at

www.bgs-auction.com/documents/Final 2009 BGS-FP_Auction Rules ‘
MM,MHIM and Maxinnon Starting Prices, Tranche Targets, and
Stiewide Lond Cap for the BGS-CIEP  Auchion at hitp://wwwhbes
auction.com ess.annc item.asp?anncld=232; Minimum and Maximum Sierting Prices,
Tranche Targets, and Load Caps for #he BCS-FP Auction at hitp://wwwhgs:
auchomom{bg;mmm?mﬂd—ﬁ In this matter, the CBP is for the
purchase of the retail loads for three distribution companies, which in combination serve a
vast region of the State of Ohio. Based upon the record of this case, the laws we are
entrusted to implement, and the experience both here in Ohio and in New Jersey, the CBP
should have a bid load cap of fifty percent.

Even as T urge this result, however, 1 am mindful that such a modification would |
enableFustEnergytuonceagamre;ectamdjﬁedESP

{’WZW

" Cheryl L. Roberto
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CONCURRING F
- €0 PAUL A, AND VA A

In Decernber, the FirstEnergy Companies withdrew a modified electric security
plan (ESP) that provided a fair result for the Comparnies and consumers and had been
unanimously approved by this Commission. The Compandes’ exercise of its statutory
option to withdraw created uncertainty for consumers seeking t0'manage their energy
costs and placed businesses at risk in an already difficult economic environment. This
lack of alignment between the Comparies’ interests and the interests of the customers
they savehashnuted&newaﬂaﬂeopnomfnrsethngﬂarﬂardSmmeO&rﬁO]
prices.l:

The use of a competitive bidding process (CBF) in an ESP under Section 4928.143,
Revised Code, will create a pericd of rate stability and certainty %o consumers, while
providing an opportunity to resolve other key issues. All parties, m:ludmg
FirstEnergy, are to be applanded for warking together to reach this agreement. The

1 hﬂlewmt&etmnpmimmymmmnotsumasﬁﬂmubmmgm through the

_ mmpehbvehddmgpuocesuuﬂmﬂmdmtbmmﬂedkmnhvemyhefm&ntumpmﬁah:dy
heavily on Midwest IS0 energy @nd ancillary service markets where there is active roarket
monitoring and mitigation. The Commission has adequate mechanisms within Sections 4928.141,
4928143, and 4928.144 of the Revised Code to manage any price volatility that might result from
purchases of energy and ancillary services in the Midwest IS0 markets and from short-tesm capacity
purchases and to ensure the Companies an opportunity to sarn reasonable returns,
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Comsmonappmatesﬂaeﬁmeandeﬁmfﬂmthasbe&nmvmbedbyﬂwmgmwry :
parties.

While the Commission gives substantial weight to stipulaﬁom recommending
what the parties believe to be an appropriate resolution, it is well established that, “a
stipulation entered into by the parties ... is merely a recommendation made to the
commission and is in no sense legally binding upon the commission. The commission
may take the stipulation into comsideration, but must determine what i5 just and
reasonable from the evidence presented at the hearing.” Consumers' Counsel v. Fub. Util.
Comm. {1992), 64 Ohio St.3d 123, 592 N.R.2d 1370 (citing: Dujff v. Pub. Uil. Comm. {1978), -
56 Ohio St.2d 367, 379, 10 0.0.3d 493, 499, 384 N.E.2d 264, 273). The Comumission is
_obligated tn exercise independent judgment based on the statutes that it has been

entrusted tomplement, the record before it, andltsspeaahzed expertise.?

Theablhtyofane]ecmdmh{buhnnuhhtyhowﬁhdrawaComnusmon-modﬁed
and appraved ESP and the Companies’ prior withdrawal from an approved plan in this
case need to be taken into account when considering the weight to be given to this
stipulation, The Commission must evaluate whether the stipulation represents a
balanced and appropriate resolut:onofthelssues

| Itmﬂmpohqof&msﬁhhenmeﬂmavaﬂaﬂhﬁhmnmofrmmmﬂy
priced retail electric service, encourage market access for cost-effective supply-side
retail eleciric service, ensure diversity of electricity supplies and suppliers, ensure
effective competition in the provision of retail electric service, and ensure retail electric
' service consumers protection ageinst unreasoneble sales practices, market deficiencies,
and market power. Sections 4928.02(A), {C), (D), {H), and (I); Revised Code. Section
4928.06(A), Revised Code, imposes an affirmative obligation on the Commission to
“...shall ensure that the policy specified in section 4928.02 of the Revised Code is
effectuated.” See also Elyria Foundry Co. v. Pub. Util. Comm. (2007), 114 Ohio St.3d 305.
The Commission must ensure that the Companies’ electric security plan eﬁectuabesthe
policies adopted in Section 4928 (2, Revmed Code.

mmcm,meMdemdawmmmmmwm
of a forward competitive procurement that are needed to achieve a reasonable price,
encourage market access, ensure a diversity of suppliers, enhance competition, .and
protect against market power but that have not been adopted within the stipulation. In
ou.rv:ew,aloadcapmanessenhalfeamreofafocrwardcompeﬂuvepmcumtfor
these companies, given that they have until recenﬂy been served by a single large

2 The(ﬁﬁo&prweCouﬂ“h&mh&nﬂybnndﬁpmpahdeﬁa&ﬂnmnﬂM‘sMMh
matfers that require the commission to apply its specialized expertive and discretion.” Monongahelz
. Power Co. v. Pub. Ut Comm, (2004), 104 Ohio 5t.3d 571, 820 N.E.2d 921,
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: mcumbent suppher 3 And, it would have been pre.fetable to modj.fy the stlpulatlon to
provide for a load cap.

A load cap limits the number or percentage of tranches that any one bidder can
win. Effective competition depends upon having a diversity of suppliers independently
competing t0 sarve the POLR load. However, to the extent that potential suppliers
perceive that an incumbent’s structurat advantages could prevent them from winning
- load, additional suppliers may be less likely to participate. A lcad cap ensures that
there will be multiple wirmers and encourages additional participation and
competition. FirstEnergy witnesses Bradley A. Miller and Dean W. Stathis both testified
that a load cap facilitates diversity of suppliers (Co. Ex. 101 at 15; Co. Ex. 102 at 13). In
the only two prior instances in which this Commission has approved a competitive bid -
process for the purchase of retail electric supply using a descending clock auction, the
Commission imposed a load cap. In so ruling, the Commission found that a CBP
should include at least two winning bidders because it serves to diversify risk and
Create a more competitive market In the Matier of the Application of Ohio- Edison
Campany, The Cleveland Electric Hluminating Company and The Toledo Edisors Conepeny for
Approval of n Competitive Bid Process to Bid Out Their Retail Eleciric Lond, Case No. 04-
. 1371-EL-ATA (October 6, 2004, at finding 15); In the Matler of the Application of Ohio

Edison Company, The Cleveland Electric Hiuminating Company and The Toledo Edisom
Company for Approval of a Competitive Bid Process for Retail Electric Load, Case No. 05-936-
EL-ATA (January 25, 2006, at finding 12).4 The auction mechanism proposed in the
.Stipulation follows many of the features of the New Jersey descending clock auction.
However, New Jersey has continued to use load caps on bath a statewide basis and for
each electric distribution utility. I the Matter of the Provision of Basic Generation Service
- For the Period Beginning June 1, 2009, Energy, Decision and Order No. ER08050310, New
Jersey Board of Public Utilities (January 20, 2009). No compelling reason has been
presented in this case to vary from the past Commission practice of using a load cap. -

The relevant provisions of the stipulation are, “... the bidding process will notbe
subject fo a load cap. The Companies’ competitive affiliate, FirstEnergy Solutions
Corp., may participate without limitation.” (Jt. Ex. 100 at 8.} The conjunction of these

3 In the Companies’ shurt-hermp:ocmementfor]anuaryﬂmghhiamhm although 11 pobential
suppliers initially expressed interest only 4 suppliers subinitted qualifying offers, and the
procurement was undersubscribed due to inadequate participation from alternative suppliers. While
‘we sniicipate greater participation in this eoction, given the longer time available to supplers to
evaluaie the procurement, prior limited participation underscores the need to enconrage multiple
suppliers to participaie. . The Commission also is aware that questions relating to the definition of fiwe
relevant wholesale market and whether FirstEnergy’s generation affiliate can exercise market power
to raise prices above competitive levels are cunrrently pending before the Federal Energy Regulatory
Commission in FERC Docket No. ER01-1403-000. '

4 FirstErergy, on its own accord, included a seventy-five percent bid Ioad cap in the request for
proposal procurement process that it used to purchase power in this matter for the term beginning:
January 4, 2009, and ending May 31, 2009.
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terms might be seen by potential suppliers as signaling a desire by the Companies to
discourage the participation of non-affiliated suppliers. Any such signaling is anti-
competitive and would be a violation of the electric utilities’ obligation to not extend
any undue preference or advantage to an affiliate. Section 4928.17(A){3), Revised Code.
The Commission today is sending the opposite signal to potential bidders. The
Commissian is committed to the success of this competitive bidding process and wilt
" need a large number of suppliers and a large quantity of power offered to achieve this
objective. Therefore, it is of great importance that the procurement be designed as to
attract as many bidders as possible. |

The Commission has previously imposed a load cap of sixty-five percent. To
clearly indicate to potential bidders that the Commission is seeking the broadest
possible participation, we would have retained such a load cap for I:his suckion. -

The Commission is obligated to ensure the avmlabﬂlty to consumers of
reasonably priced retail electric service. Robust competition in this auction is essential
to achieving that objective. There are pending questions regarding whether
Firsttinergy’s generation affiliate can exercise market power within the relevant market.
The Commission expects the Auction Manager and the Commnission’s consultant to
closely monitor bidding behavior of FirstEnergy Solutions Corporatlon. And, most .
importantly, we want to encourage the broadest possible participation in the aucl:ion '
such that no individual supplier can set prices above competitive levels. ,

MﬁwghWearecmcemedﬁmtﬂwlackufalaadcapcmﬂdhemiscms&ued
and might lead bidders to limit their participation, we concur in the result permitting
the auction to proceed. The breadth and depth of participation, whether multiple
suppliers are auccessful in the anction, and the bidding behavior of FirstEnergy
- Solutions will be relevant considerations in evaluating the auction resnlis.

/i '
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ORDINANCE NO 108-10 PASSED: December 13, 2010

ORDINANCE AUTHORIZING MAYOR TO ENTER INTO A "“MASTER AGREEMENT”
WITH FIRSTENERGY SOLUTIONS, CORP. TO PROVIDE FULL REQUIREMENTS
RETAIL ELECTRIC SUPPLY AND RELATED ADMINISTRATIVE SERVICES TO AN
AGGREGATED GROUP AND DECLARING AN EMERGENCY

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF REYNOLDSBURG, OHIO: .

SECTION 1. That the Mayor be and is hereby authorized and directed to enter into a “Master
Agreement” with Firstenergy Solutions, Corp. to provide Full Requirernents Retail Electric
Supply and related administrative services to an aggregated group. See document, “Exhibit 1",
attached hereto and incorporated herein. '

SECTICN 2. THAT THIS ORDINANCE 1S DEEMED TO BE AN EMERGENCY MEASURE
NECESSARY FOR THE FINANCIAL NEEDS OF THE CITY, AND FURTHER TQ HAVE
THE ORDINANCE BE IN EFFECT SO NOTICES CAN BE SENT AS SOON AS POSSIBLE;
WHEREFORE UPON ADOFTION BY COUNCIL THIS ORDINANCE SHALL BE IN
EFFECT IMMEDIATELY UPON SIGNATURE BY THE MAYOR.

Willism Q Hills, President of Council

CERTIFICATE

I, Nancy C. Frazier, Clerk of Council, City of Reynoldsburg, Ohio do hereby certify the
foregoing to be a true and correct copy of Ordinance No. 108-10 as passed by Council of said
City on the 13th day of December 2010 and 23 recorded in the Record of Procesdings of said

Coungil
Nancy C. Fxﬁm‘, Clerk of %ouncﬂ

Filed with Mayor: /2 /75//e Published:
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MASTER AGREEMENT TO PROVIDE SERVICES TO AN
AGGREGATED GROUP

BETWEEN
THE CITY OF REYNOLDSBURG, OHIO
AND
FIRSTENERGY SOLUTIONS, CORP.

rer -~



This Master Agreement (“Agreement™), is enlered into as of this ___ day of
, (“Etfective Dute™) by and hetween FirstEnergy Solutions Cotp. ("FES™),
an Ohio corporation with its principal place of business at 341 White Pond Drive, Akron, Ohio
and The Ciy of Reynoldsburg, Ohio (“The City of Reynoldsburg” or “Governmenta]
Aggregator”), an Ohio government aggregator (each a ““Party” snd collectively, "Partics™).

RECITALS

A. FES is cectifled by the Public Utilities Commission of Ohio (“PUCQ™) as a
Competitive Retail Electric Service (“CRES”™} Pravider to sell competitive retail electric service
to customess in the State of Ohio utilizing the existing transmission and dishibution systems.

B. FES (dircctly or through its affiliares) s an energy services provider with
exlensive experience in the provision of abroad range of cnergy related services.

C. FES sells competitive retail electric service and related services to inhabitants of
municipal corporations, boards of township bustees, or boards of county commissioners acting
us governmental aggregators for the provision of competitive retail electric service under
anthority conferred under Seclion 4928 20 of the Ohio Revised Code.

D.  Both Paties have the corporate, governmental and/or other legal capacity(s),
authority(s) and power(s) to exccite and deliver this Agreement and related agreements and to
perform its obligations hereunder.

E. The Governmental Aggregator has been certified by the PUCQ as a governmental
electricity aggregator pursuant to Chapter 49091: 1-24.01, et. Seq. OAC. FES is under no
obligation to provide Full Requiresnents Retail Elecuric Supply hercunder until Governmental
Aggrsgator has been cestified by the PUCQ.

F.  Governmental Aggregator may amrange for the provision of competitive rctai]
electric service 1o its residential and commercial inhabitants that do not opt-cut of or otherwise
clect not to participate in the program (“Aggregation Program”), Govemmental Aggregator
desires that FES sapply the 10tal electric generation needs to all participants in the Aggregation
Program located within the scrvice territory of the American Electric Power Company (“AEP™).

G. By this Agreement, The City of Reynoldsburg and FES desire to enter into 4
mutually beneficial energy and services provisions relationship whereby FES shall provide Full
Requirements Retail Electric Supply and related administrative services (*Administrative
Services”) necessary to fulfill the obligations of this Agreement.

H.  FES is willing to offer to the The City of Reynoldsburg a one-time grant in 2010
a8 consideration for the The City of Reynoldsburp's agreement 1o the term of this Master
Agreement as provided in Article 3 of this Agreement

4 The Gty of Reynoldsburg desires to enter into this Agreement with FES o
provide energy and energy-related services ro Eligible Customers through the Aggregation

Program.

2 Final version (12-10-2010)
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NOW, THEREFORE, in consideration of the mutual covenants and agreements
set forth herein, and for other good and valuable consideration, the receipt and sufficiency of

which i5 hereby acknowledged, the Pariies agree as follows:

ARTICLE 1
GENERAL REQUIREMENTS

1.1 Governmenial Ageregator Obligations and Aythority.

1.1.1  The Gevernmental Aggregator: (1) shal] take all necessary action to remain certified by

the PUCO as a “governmental aggregutos™; (2) shall establish and maintain an Aggregation

Program for those residential and commercial inhabitants, within the municipal boundaries of
The City of Reynoldsburg, that the Govemmmental Aggregator, together with FES, bas

determined will be provided the opporstunity to participate in the Aggregation Program (“Eligible

Customers™); (3) shall mail out the required earollment and opt-out notices, which responsibility

may be delegated by comiract to FES: and (4) hereby authorize FES to contract for Foll

Reguirements Retail Electric Supply with those Eligible Customers that do not opr-out of the

Aggregation Program. rescind their switch to FES as part of their enrollment in the Aggregation

Program, otherwise terminate (heir participation in the Aggregation Program or Full

Requirements Retail Electric Supply from FES, or have their participation terminated by the .
Governmental Aggregator, or their Full Requirements Retail Electric Supply terminated by FES

or the Electric Distribution Utility (“EDU™) (“*Aggregation Program Customer” or *'Participating

Customer™).

1.11.2  The Governmental Aggregator shall, on a best efforts basis and in a timely manner,
forward to FES all notices from the EDU concerning Participating Costomess’ accounts served
puisuant o this Agreement, includieg but not Umited to verbal or wiitten notices regarding
transition costs, changes in the terms and conditions of tariffs, rutes or riders, and notices
concenting the operation and reliability of the EDU"s system. '

t.13 GCovermmental Aggregator has the authority 1o designate, and has designated FES a5 its
Full Requirements Retail Electric Supply provider for the Eligible Customers for the Term of

this Agreement.

l.14 During the Term of this Agreement, the Governmental Aggregator hereby grants FES
the exclusive rights to provide Fuli Requirements Retail Electric Supply to the Eligible

Cuostomers.

115 Customer Data gnd Load Forecast Information. FES and Governmemal Aggregator

shall cooperate to obtain the consent of Participating Customers to obtain all available Eligible
Customers” data and historical load and load forecast information, related to the Participating
Customer’s load and consumption, from any entity in possession of such data. Additional costs

3 Final version (12-40-2010)

¥8 3ovd TTIINNOD LEQ9ZZEPTI

£T:ZT 1182/81/0%



for Pasticipating Customer(s) that are interval metered shall be bomne by the Padicipating
Customer(s).

i.1é6 Sepvice Inquiries and Service Notices to Customey. Participating Customets may

direct inguiries regarding this Agreement, and Ful] Requirements Retail Electric Supply provided
hereunder, and any electric genesation supply or billing guestions, 1o FES at the nddress and
phone number provided in Section 1.1, which address and phone number shall be provided in
communications with Participating Customers regarding the Aggregation Program. Partticipating
Customers should direct inquiries concerning EDU related emergency, power outage, wire or
service maintenance, metering, EDU service billing or other similar EDU related conceins to the

EDU.

1.1.7 Point of Sple. Governmental Aggregaior and Participauing Costomers acknowledge and
agree that FES shall have no responsibility for damage to any property, or 1o any equipment or
devices connected to the Participating Customers® electrical system.

ARTICLE 2
FES OBLIGATIONS

2.1 FES Obligations

2.1.1  Commencing on the Effective Date and during the Term, subject to the terms of this
Agreement, FES shall provide Full Requirements Retail Electric Supply (subject t0 the terms of
the appropriste transmission and/or distribution tariffs) sufficient to serve the total electric
generation needs of the commercial and residential Aggregation Program Customers. FES shall
artange lor the delivery of Full Requirements Retail Electric Supply in accordance with the
requisements of the Panticipating Customners® respective EDU and Independent System Operator
("I1SO") or Regiona] Transmission Qugarization (“RTO") according to ihe rules, regulafions, and
tariffs goveming Full Requirements Retail Electric Supply from an alternative supplier to the
Point of Delivery, recognizing that the EDU provides utitity distribution service from the Point
of Delivery to the Point of Sale. To the extent that any services or requirements are provided by
the EDU, FES shall not be responsible for the provision of such services. Notwithstanding the
foregoing, FES is not responsible for the performance or failure to perform of the provider of
such transmission, distribution, or ancillary services, or the consequences of such performance or

failure (o perform.

2.1.2 FES shall be responsible for all acts necessary for FES to perform its obligations
hereunder, including but not timited to the scheduling of delivery of Full Requirements Retail

Electric Supply hercunder.

2.1.3  FES shall provide Aggregation Program Customers with the environmenzal disclosure
data and other data it is required to provide, if any, to comply with the 1ules of the PUCOQ.
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22  Subcopimactipg. FES may subcontract the performance of its obligations under this
Apgreement.  However, no subcontract shall relieve FES of any of its obligations and/or liabilities
under this Agreement. FES shal)l be responsible for all payments and obligations as between
FES and subcontractors. and Governmental Aggregator shall not be responsible for payments 1o

any such subconiracior.

3
TERM AND TERMINATION

31 Term of Agreement ang Terminagon.

311 This Agreement may be terminated prior to the expiration of the Term, in compliance
with this Agreement’s provisions, if: (1) the Govemmenial Aggregator does not receive or fails
10 maintain PUCO Certification; (2) a Party exercises its tight under Article 6 to terminate this
Agreement;, (3) FES fails to maintain its PUCO Cenification: or (4) any of the sitvations
described in Section 3.3 occur and Parties are unable to mutually ncgotiaie modification(s) to the
Agreement so that the adversely-affected Party may be restored 1o a reasonubly similar cconomic
position that the adversely-affected Party would have been in but for the occurrence of the events
set forth in Section 3.3; or (5) if any of the situations described in Section 3.4 occurs. This
Agreement shall terminate upon the expiration of this Agreement’s Term, bt this Agrecrnent
may also be ronewed by miutual agrecment for a term agreed upon by the Parties. _

3.1.2 Term of Baroilment Participating Customers shall remain enrolled in the Aggregation
Program until the Pasticiputing Customer exescises the right to opt-out. or they otherwise
terminate their participation in the Aggregation Program, their participation in the Aggregation
Program is terminated by the Governmental Aggregator, their Full Requirements Retail Eleciric
Supply is texminated by FES or the EDU, or their electiic service is terminated by the EDU or
until this Aggregation Program is terminated, whichever cocurs first.

32 Interaction Butween Terminsgion Dates of this Agreement and Cam[a; ts with the

Participating Customey. Participating Customers initially enrolled in the Aggregation Program
shall receive Full Requirements Retil Electric Supply af the tate(s) set forth in this Agreement.
If this Agreement js terminated prior to the end of the Term due to a Regufatory Event, then Full
Requirements Retail Electric Supply will terminate early and the Participating Customers will be
switched to EDU SSO Service in accord with the standard switching rules and applicable notices.
If this Agreement is terminated pursuant to the terms of Asticle 6, the Full Requirements Retai]
Eleciric Supply wiit terminate early and the Purticipating Customers may choose another CRES
Provider or will be switched to EDU SSO Service in accord with the standard swiiching mles
and applicable notices. The Participating Customers are responsible for amranging for their
sopply of Energy upon expiration or termination of this Agreement. If this Agreement is
termintated prior to the end of the Term and a Participating Customer has not selected another
supplier, such Participating Customer will be switched to SSO Service from the EDU.

33 Regulatory Contingencies.
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331 Regulatory BEvems. The following, a8 well ax the eventr described in Sectiom 3,33
herein, will constitute a “'Regulatory Event™ governing the rights and cobligations of the Parties

under this Agreement:

(1) Hlegulity. 1f, due to the issuance of an order, or adoption of, or change in, any applicable
law, rule, or regulation. or in the intcrpretation of any applicuble law, rule, or regulation, by any
judicial, regulatory, administrative ar government authority with competent jurisdiction, it
becomes unlasvful for a Party to perform any obligation under this Agreement.

(i1} Material Adverse Government Action. If (A) any regulatory agency or court having
competent jurisdiction over this Agresment requires a change (o the terms of the Agreement that
materinlly adversely affects a Party(s), or (B) any regulatory or court action adversely and
materially impacts a Party’s ability to perfoym or otherwise provide services pursuant ta this

Agrecment.

(iii)  New Taxes. If any Tax or increases ia such Tax, or an application of such Tax to a new
or different class of parties, is levied or enacted on FES and effective after the Execution Date.

332 Notice, Negotistion, and Farly Termination. Upon the occurrence of a Regulatory Event,
the adversely affected Party shall give notice to the other Party that such event has occurred. The
Parties wiil mutually attempt {0 negotiate modification(s) 10 the Agreement so that the adversely-
affected Party may be restored to a reasonably similar economic position that the adversely-
affected Party would have been in but for the occurrence of the Regulatory Event. If the Parties
are unable, within thirty (30) days of ¢ntering into ncgotiations, 10 agree upon modification(s) to
this Agreement. the advessely affected Party shall have the right, vpon thirty (30) days aotice, to
terminate this Agreement without liability and ¢lose out its obligations hereumder.

3.33 Regulatory Eventy Defined. Regulatory changes or rulings, legislative and agency acts,
and judicial mlings covered by preceding Section 3.3.1, include bwr are not limated w: (i)

material changes affecting FES® and/or Governmental Aggregaror®s PUCQ Certification
applicable to this Agreement/franchise status, fees, costs, or requirements; (ii) other material
changes or clarifications of federal, state or local government certification, licensing or franchise
requirements for electvic power suppliers; (i) material changes to existing or material new
charges, fees, costs, and/or obligations, including without limitation iransmission or capacity
requirements or charges, that may be imposed upon FES by an ISO or a RTO. independent
transmission provider, federsl law or government agency; (iv) matcrial changes 10 existing or
material new charpes, fees. costs, credits, emission allowance requirements, permitting w
requirements and/or obligations associated with environmental o1 energy law and regulations
(including, without limifation, nlternative energy requirements, carbon and greenhouse gas, or
other simllar comtrols); and {v) other material changes 10, of requirements of, retail electric
Customer access or aggregation programs in a manner which will not reasonably atlaw a Party or
the Parties to pesform economically hereunder,
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34 Tenmination Events. In the event any of the following conditions occur during the Term,
FES shall have the right 1o terminate this Agreement without liability and close oot its

obligutions hereunder:

(iy  The Electric Secwrity Plan (ESP), Market Rate Offer (MRO) and/or Competitive Bid
Process (CBP), or other genecration procurement process results in 2 PTC, as discounied
hercunder in uwccordance with Section 4.2.1, that is equal 1o or less than the comparable
annualized geneiation and transmission rates and riders as of the Effective Dale of this

Agreement.

(i) The PUCO approves or implements a phase-in credit for generation charges of the EDU
which affects the PTC or otherwize does not allow the EDU to ceflect the full cost to procure
generation in the PTC and FES, in its discretion. chooses to not finance the impact of that effect
or if commercially rersonable rates and terms are not available for such financing.

(i) The EDU will not provide consolidated billing consistent with previous practice.

3.5 Termipation Obligations Ternmination of this Agreement shall not relieve either Party of
the obligation(s) to puy amounts owed for actual performance of obligations rendered prior to the

termination of this Apreoment. :

3.6 Termination Notices. In the event of termination herennder, the terminating Party shall
exercise its best efforts to communicate to the non-terminating Party the upcoming possibility of
tormination [n the cvent thar this Agreement is terminated prior to the end of the Term, each
individual Participating Customer of the Aggregation Program will be provided writien
aotification from the terminating Party of the termination of the Agreement at least thirty (30)
days prior to termination, and in compliance with other regulatory or legal requirements and
Pagticipating Customers will also be notified of their sight to retum to the EDU or to select an
alternate generation supplier.  All other notification(s) shull be in accordance with PUCO

requircments.

ARTICLE 4
ENERGY SCHEDULING, TRANSMISSION, PRICING AND DELIVERY

4.1  Scheduling, Transmission and Delivery of Power. During the Delivery Tetm, FES shall

schedule Energy us sequired by the RTO or other transmission provider and the EDU, and shal)
arrange for transmission and digtribution service 1o the Participating Customers. FES will
arrange for necessary electric distribution and transmission rights for delivery of such Buergy to
provide the Full Requirements Retail Electric Supply heraunder and subject to the understanding
that FES has an obligation to make deliveries to Participating Customer as set forth in Section
2.1 except pursuant to Sections 3.3, 3.4 or Article 7 of this Agreement. FES does not take
responsibility for any delivery of services suppiied by the EDU or RTO, or for the consequences
of the failuye 1o provide such services. FES shall not be respensible to Paticipating Customer in
the event the EDU or RTO disconnects, suspends, curtails or reduces service to Participating
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Customer (notwithstanding whether such disconanection is directed by the {SQ) in order to
facilitate construction. instatlation, maintenance, repair, replacement or inspection of any of the
EDU's fuciljties, or 10 maintain the safety and reliability of the EDU’s efectrical system, or due
to emergencies, forced outages, potential overloading of the EDU’s transmission and/or
dixiribution circuits, or Force Majeure or for any other reason permitted by the EDU"s tariff or

any other acts oc omissions of the EDU.

42 icing.

4.2.1 During the Delivety Period, FES shall provide Energy to all Participating Customers at
the price set forth on the Pricing Attachment. Any bypassable riders approved by the PUCO and
not iacluded in the Price to Compare will be billed at their full rate. There will be no discount
given on such charges as transmission and ancillary services if they are identified in a separate
tariff or rider approved by the PUCO and not included in the Price to Compare.

43  Failure of Delivery. In the event that FES fails to schedule all or part of the Fuil
Requiremeats Retail Electric Supply as set forth herein and FES® failure is not due to a Force
Majeure Event, and a Paiticipating Customer is required to obtain and pays for SSCO Service o
other Energy supply arrangement necessary to cure such Energy deficiency, FES shail reimborse
Participating Customer, on the later of ten (10) days after receipt of invoice or the date payment
would otherwise be due to FES, an amoumt determined by multiplying (2) the aggregale
deficicncy in the Full Requirements Retall Electiic Supply by (b) the Replacement Price. IN
THE EVENT Of FES' FAILURE TO PERFORM DUE TO A NON-FORCE MAIJEURE
EVENT, FES’ OBLIGATION TO PAY SUCH AMOUNT DURING THE PERIODS OF NON-
DELIVERY SHALL BE THE GOVERNMENT AGGRECATOR'S AND THE
PARTICIPATING CUSTOMERS' SOLE REMEDY FOR FES' FAILURE TO DELIVER
ENERGY PURSUANT TO THE TERMS OF THIS AGREEMENT.

ARTICLE 5
BILLING AND PAYMENTS

5.1  Additional Costs. In addifion to the pricing described in Section 4.2.1 and the Pricing
Attachment, FES wijll charge Participating Customers for any and all fees, costs, and obligations
imposed by an ISO or a RTO on FES that are not otherwise reimbursed by the EDU to FES or
included in EDU’z Price to Compare, regardless of whether such charges are greater than, less
thun, or equal 1o the charges a Participating Customer currently pays for these services to the
EDU (“Transmission and Aacillary Charges™). FES will pass these Transmission and Ancitlary
Charges, which may be variable, through to the Panicipating Customers, and Participating
Customers will receive no discount or percent-off of these Transmission and Anciliary Charges.
Such pass through includes, without limitation, the cost of Network Integration Transmission
Services, Transmission Losses und Ancillaries (as such terms are used by the 1SO), distribution
line losses and distribution service charges assessed by the EDU on FES and/or its customers,
and any cupacity requirement imposed on FES by an [SO ora RTO.

5.2 Riling. Billing shall be provided by the EDU under a consolidated bilfing format
pursuant to the EDU’s tariff provisions and PUCO 1ules applicable to Participating Customer(s).
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If a Participating Customer fails to pay amounts due within the specified time period for seid
payments in accord with the EDU''s tariff and PUCO regulations, FES retains the right (0 assess
late payment fees on, or deem such non-payment a default of Panticipating Customer for
purposes of Section 6.1.1 of this Agreement FES reserves the right to convert Pasticipating
Customes from Consolidated Billing to dual billing, or from dual billing to consolidated billing if
such a conversion will facilitute more imely bilting, collections, and/or payment.

ARTICLE 6
DEFAULT AND REMEDIES

6.1  Event of Default.

6.1.1 A “The City of Reynoldsburg Event of Default” shall mean the occurrence of any of the
following and the passage of any cure period set forth therein:

(i) Any representation or warrunty tuade by The City of Reynoldsburg in Article 9
hereundey is false or misleading in any material respect when made;

(i}  The non-excused failure 1o perform any material covenant or obligation set forth in this
Agreement {other than that set forth in (i) above) and such failbre is not remedied Wwithin thirty
(30) days after written notice thereof anless the cure requires longer than the thirty (30) days 1o
effect and The City of Reynoldsburg is diligently working towards such cure; and

6.i.2 A “FES Event of Default” shall mean the occurrence of any of the following and the
passage of any cure period set forth therein:

(i) the failure to muke, when due, any undisputed payment required pursuant to this
Agreement if such failure is not remedied within ten (10) Business Days after written notice;

{ii) any representation or warranty made by FES in Article 9 hereunder is falze or misleading
in amy material respect when made or when deemed made;

(itly  the non-excused failure to peiform any material covenant or obligution set forth in this
Agrcement (other than that set forth in (i) above and as set forth in Section 4 3) if such failure is
not remedied within thirty (30) days after written notice thereof, unless the cure period
reasonably requires more than thirty (30) days to effect and FES is diligently working towards

such cure; and

6.2 Rights and Remedies.
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6.2 1 Rights and Remedies for @ The City of Reynoldsbusg Event of Default. Subject to other
provisions of this Agreement. if The City of Reynoldsburg is the defaulting Purty hereunder, so
long us such The City of Reynoldsburg Eveat of Default shall have occurred and be continuing.
FES shall have the right 1o (i) designate a date (*Emly Termination Date™}, no carlier than the
day such notice is effective and no later than twenty (20) days after such notice is effective, on
which this Agreement shall terminate and 10 terminate this Agreement on the Early Termination
Date, (li) suspend performance under this Agreement, and/or (iii) have all rights avaifoble at low
and in equity. In addition to the foregoing remedies, FES shall have the right fo seek the
remedies of specific performance of The City of Reynoidsburg’s and Participating Customers”
obligations hereunder and/or injunctive relief to continue 10 provide Full Requirements Retail

Electric Supply hereunder.

622 Rights and Remedies for  FES Event of Default. Subject to othor provisions of this

Agreement, if FES is the defaulting Party hereunder, so long as such FES Event of Defavlt shall
have occurred and be continuing, The City of Reynoldsburg shall have the right to (i) designute
an Early Termination Date, nio earlier than the day such notice is effective and no later than 20
days after such notice is effective, and to terminate this Agreement.on the Early Termination
Date, (ii) suspend performance under this Agreement, and/or (ili) have all rights available at Jaw
and in equity. In addition 10 the foregoing remedies. The City of Reynoldsburg shall have the
right to seek the remnedieas of specific performance and/or injunctive relief.

Notwithstanding any other provisioa of this Agreement, the remedies set forth in Section 4.3
shall be the sole and exclusive remedies for any failure of FES o deliver Full Reguirements
Retail Electric Supply. As long as FES is supplying Full Requirements Retail Electric Supply ro
the Participating Customers at the price and upon the terms and conditions of this Agreement,
The City of Reynoldsburg shall not have the right to lerminate this Agreement, suspend
performance or pursve other remedies, and FES shall have no liabiliry 1o Participating Customer

for damages.

6.23 Dutyto Mitigate. Each Party agrees that ir has a duty to mitigate damages and covenants
that it will use commercially reasonable efforts to minimize damages it may incor as a result of

the other Party’s failure to perform pursuant to this Agreement.

ART]
FORCE MAJEURE

1.1 Excuged Failure to Comply Neither Party shall be considered o be in default in the
performance of ils obligations under this Agreement, if its failure to perform results directly or

indirectly from a Force Majeure Event. If despite its commercially reasonabie cfforts, cither
Party is unable, wholly or in part, to meet its obligations under this Agreement due to a Force
Majeure Event, the obligations of each Party, other than the obligation to make payments due for
performance rendered hereunder, so far as they are affected by such Force Majeure Event, shall
be suspended during such period of the Force Majeure Event. The Party claithing excuse due to
a Force Majeure Event shall exercise commercially reasonable efforts and due diligence to
remove the inability to perform as s0on as reasonably possible so that the affected period shall be
no longer than that npecessarily affected by the Force Majeure Event and shall exercise
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commercialty reasonable efforis and due diligence 10 mitigate the effects of the Force Majeure
Event. Nothing contained in this Scction 7.1 shall be construed as requiring a Party 10 settle any
strike or Tabor dispute in which it may be involved.

72  Force Majeure Evept. For purposes of this Agreement, a “Force Majeure Event” shali
mean any non-economic cause beyond the reasopable control of the Pany affected und shall

include, but not be limited to, Acts of Jod, winds, floods, earthquukes, storms, droughts, fires,
pestilence, destructive lightning, hurmicanes, washouts, Iandslides, toinadoes and other narral
catastrophes; strikes, lockouts, fabor or material shortage, or other industrial disturbances; ucts of
the public enemies, epidemics, rots, civil disturbances or disobedience, sabotage. wars or
blockades: the failure of facilities, governmental actions such as necessity lo comply with any
court order, law, siatute, ordinance or regulation promulgated by a governmental authority, a

change in law or court order; provided, however, thar any such discretionary acts, failure to act
ot orders of any kind by Government Aggregator may not be asserted as a Force Majeure Event
by Government Aggregator; or any other reasonably unplanned or non-scheduled occurrence,
condition, situation or threat not covered above-und not cansed by a Party’s action or inaction,
which renders either Farty unable to perform ity obligations hereunder, provided such event is
beyond the rcasonable control of the Party claiming such inability. A change in economic
electric power matket conditions shall not constitute a Force Majeurs Event. Failure or
interruptions, including without fimitation, government ordered interruptions, on the systems of
generation, transmission or distribution relted upon for supplying Energy under this Agroement
shall constitute a Force Majeure Event provided that FES has arranged for service on these
systems at a level of fimmess as required to provide the Full Requirements Retail Eleciric

Supply agreed upon herein.

7.3 Notification. If either Party is unable to perform any of s obligations under this
Agrecment due 10 a Force Majeure Event, then said Party shall notify the other Paity in writing
as soon as possible, but no later than seventy-two (72) hours after the start of the Force Majeure
Event. The written notice shall include a specific description of the cause and expected duration

of the Force Majeure Event

ARTICLE S
LIMITATION OF LIABILITY

8.1 LIABILITY. IN NO EVENT WILL EITHER PARTY BE LIABLE UNDER THIS
AGREEMENT TO THE OTHER, TO A PARTICIPATING CUSTOMER OR TO A THIRD
PARTY FOR INCIDENTAL, INDIRECT. SPECIAL, PUNITIVE. EXEMPLARY OR
CONSEQUENTIAL DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION
DAMAGES CONNECIED WITH OR RESULTING FROM PERFORMANCE OR NON-
PERFORMANCE OF THIS AGREEMENT, IRRESPECTIVE OF WHETHER SUCH CLAIMS
ARE BASED UPON A STATUTE, BREACH OF WARRANTY, TORT (INCLUDING BUT
NOT LIMITED TO NEGLIGENCE OF ANY DEGREE), STRICT LIABILITY, CONTRACT,
OPERATION OF LAW OR OTHERWISE.

THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF
DAMAGES PROVIDED IN SECTION 4.3 AND ARTICLE 6 OF THE AGREEMENT
SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ANY PROVISION
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FOR WHICH SECTION 43 OR ARTICLE 6 PROVIDES THE EXPRESS REMEDY OR
MEASURE OF DAMAGES, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES
SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR'S LIABILITY
SHALL BE LIMITED AS SET FORTH IN SUCH PROVISIONS AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. FOR ALL OTHER
PROVISIONS OF THIS AGREEMENT FOR WHICH NO REMEDY OR MEASURE OF
DAMAGES IS FXPRESSLY PROVIDED, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES
SHALEL, BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR
DAMAGES AT LAW OR IN EQUITY ARE WAIVED IT IS THE INTENT OF THE
PARTIES THAT THE LIMITATIONS HEREIN (MPOSED ON REMEDIES AND THE
MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES
RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PART, WHETHER
SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.
TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAY THE DAMAGES ARE DIFFICULT
OR IMPOSSIBLE TO DETERMINE, OR OTHERWISE OBTAINING AN ADEQUATE
REMEDY IS INCONVENIENT AND THE DAMAGES CALCULATED HEREUNDER
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

8.2 DISCLAIMER. FES DOES NOT WARRANT OR GUARANTEE THE
UNINTERRUPTED DELIVERY OF FULL REQUIREMENTS RETAIL ELECTRIC SUPPLY
TO AGGREGATION PROGRAM CUSTOMERS DURING FORCE MAJEURE EVENTS.
FES WILL HAVE NOQ LIABILITY OR RESPONSIBILITY FOR THE OPERATIONS OF THE
EDU, INCLUDING BUT NOT LIMITED TO, THE INTERRUPTION, TERMINATION,
FAILURE TO DELIVER, OR DETERIORATION OF EDU'S TRANSMISSION OR
DISTRIBUTION SERVICE. EXCEPT AS MAY BE SPECIFICALLY PROVIDED HEREIN,
NO IMPLIED WARRANTIES OF ANY KIND, INCLUDING THE IMPLIED WARRANTIES
OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE SHALL BE
APPLICABLE TO THIS AGREEMENT.

ABTICLE %
REPRESENTATIONS AND WARRANTIES

2.1 Representations and Warranties by FES,

9 1.1 FES hereby reptesents and wartants to The City of Reynoldsburg as of the Effective
Date as follows:

(i) FES is a corporation, duly formed, validly existing and in good standing under the laws
of the State of Ohio; '
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(1i} FES has ail authorizations from any govermnmental authority necessary for it to legally
perform its obligations under this Agrotment or will obtain such authorizations in a timely
manner prior to when any performance by it requiring such anthorization becomes due;

(it}  The execution and delivery of, and performance undet, this Agreement ate within FES’
powets, have been duly authorized by all necessary action and do not violate, conflict with or
breach any of the terms or conditions in its governing documents or any conteact to whichitis a
party or any governmental rule applicable to it;

(iv)  This Agreement has been duly executed and delivered by FES, and this Agreement
{assuming dve nuthorization, cxecution snd delivery of alt Parties) constitutes fegal, valid and
binding obligations of FES enforceable against it in mccordance with its lemmns, sublect 1o
bankruptcy, insolvency, reorganization and other laws affecting creditor's rights generally and
gencral principles of equity, negardless of whether such enforccnbx!ny is considered in a

proceeding in equity or at law; and
(v) No Bankruptcy is pending against it or to its knowledge threatened against it.
92 Representations and Waranties by The City of Reynoldsburg.

92.2.1 Govemment Aggregator hereby represents and warrents to FES as of the Effective
Date as follows:

(i) The City of Reynoldsburg is duly authorized as the agent for the Participating Customers,
as a duly authorized govematcntal aggregator;

(i) The City of Reynoldsburg has all authorizations from any governmental authority
necessary for it 1o legully perform its obligations under this Agreement;

(iii) The execution and delivery of, and performance under, this Agreement are within The
Ciry of Reynoldsburg’s powers, have been duly authorized by all necessary action and do not
violale, conflict with or breach any of the terms or conditions in its goveming documents or any
contract 10 which it is a party or any govérnments! rule applicable to it. Neither the execution
nor delivery by The City of Reynoldsburg of this Agreement nor the consummation by The City
of Reynoldsburg of the transactions conternplated hercby or thereby does or will result a breach
or violation of the Agreement establishing The City of Reynoldsburg’s Aggregation Group, or its
bylaws, or any material provision of the governance document related thereto;

(iv) 'This Agreement has been duly executed snd delivered by The City of Reynoldsbusg, and
this Agreement (assuming duc authorization, execution and delivery of all Parties) constitutes
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legal, valid and binding obligaticns of The City of Reynoldsburg, enforceable against it in
accordance with its terms, subject 10 applicable bankruptcy, insolvency, fraudulest conveyance,
peorganization and similac faws affecting creditors’ rights and remedies generally, te genersl
principles of equity, regardless of whether such enforceability is considered in a proceeding in

equity or u law,

{v)  The City of Reynoldsburg is eatering into this Agresment with a full understanding of all
of the risks hereof (economic and otherwise), and it is capable of assuming and willing to assume

those risks;

{vi) None of the documents or other written information furnished by or on behalf of The City
of Reynoldsbuzg or Eligible Customets to FES purseant to this Agreemeat contains any untime
stutement of a material fact or omits to state any material fact required to be stated therein or
necesswry to meke the stalements contained herein or therein, in the light of the circumstances in

which they were made, not misleading;

{vi)) The City of Reynoldsburg has thc contracwaal right to enter inio this Agreement, 1o
confract with FES to supply Full Requirements Retail Electric Supply and Administrative
Services to meet the obligations of its Aggregation Program Customers, and shall enforce its
contraciual agreements and rights.

ARTICLE 10
CONFIDENTIAL INFORMATION
10.1 Confidential Information. Any Confidential Information, as defined in Section 10.2

hetein, made available pursuant to this Agreement and conspicuously marked or stamped as
“Confidential” shall be held in confidence by each of the Paitien to protect the legitimate
business needs and/or privacy interests of the Parties. With respect to multi-page documents that
¢ontain Confidential Information, the Parties may make such a designation by making ov
stamping only the first page ther¢of. The Parties shall identify any matter deemed to be
Confidential Information at the time the information is provided Any information not
designated, as Confidentizl Information shell not be covered by the prowction contemplared
hereiir, provided, however, that the inadverient provision of information without a confidential
designation shall not iwself be deemed a waiver of the Party's claim of confidentiality as to such
information, and the Party may therenfter designated the same as confidential, i the information
is deemed confldential as set forth herein.

10.2  Confidential Infopmation Defiged. “Confidential Information™ means aﬁy and all data and

information of whatever kind or natare (whether written, elactronic or oral) which is disclosed by
one Party (the “Disclosing Party™) to the other Party (the “Recipient™) regarding itself, its
business, the business of is affiliates, and/or the Agpregation Program.  Confidential
Information does not include information that (a) is in the public domain at the time of
disclosure; (b) passes into the public domein after disclosure, except by a wrongfal act of the
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Recipient; (¢} is disclosed to the Recipient by anothet not under an obligation of confidentialiry:
or (d} is already in the Recipient's possession prior to disclosure by the Disclosing Party.

103 QObligation of Conpfidentiality Each Pany agrees, for itsedf and its authorized

representatives, to keep confidential all Confidential Information provided hereunder and to use
the Confidentia] Information solely for purposes in connection with this Agreement, except 1o
the extent that the Recipient determines thut release of Confidential Information is required by
taw or regulation. The Recipient shall make commercially reasonable efforts to notify the
Disclosing Panty if it intends to release any Coufidential Information to afford the Disclosing
Party an opponunity to seek a protective order prior 1o disclosure, The cbligations for
Confidentiality set forth in this Agreement, including but not {imited to the non-disclosure
obligations and the duty 1o refurn Confidemtial Information ypon written request, shall survive
the termination of this Agreement for s period of one (1) year thereafter. Nothing in this
Paragraph shall limit, hindet, or restrict the City of Reynoldsburg from complying with the Ohio
Public Records Act, O R.C. Section 149 01 et seq.. nor shall the City of Reynoldsburg be found
to have violated this provision, or any other provision of this Agieement, for having fulfilled a

vilid Public Records Reguest.

ARTICLE 11
MISCELLANEOUS

111 Notices. Any notices, requests or demands regarding the services provided under this
Agreement and the Attachments shall be deemed 1o be properly given or made (i) if by hand
delivery, on the day and al the time on which delivered to the intended recipient at its addyess set
forth in this Agreement: (ii) if sent by U.S. Postal Service mail certified or registered mail,
postage prepaid, return reccipt requested, addressed 1o the intended recipient at its addvress shown
below; or (iii) if by Federal Express or other reputable cxpress mail service, on thie next Business
Day after delivery to such express service, addressed o the intended recipient at its address set
forth in this Agreement The address of a Party to which notices or other communications shail
be mailed may be chanped from time to time by giving written notice to the other Party.

FirstEnergy Solutions Corp City of Reynoldsburs

For Notices ot Inquires Regarding For Notices ot Inquires Reparding
this Agreement: this Agreement:

Brenda Fargo Development Director

Manager, Govemnment Aggregation City of Reynoldsburg

FirstEnergy Solutions Corp. 7232 East Main Street

341 White Pond Drive Reynoldsburg, OH 43068

Akron, OH 44320
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Phone: 614-322-6807
Fax: 614-322-6832

Phone: 330-315-6898
Fax: 330-315-4G389

11.2  Entite Agreement. This Agreement, including al} Atachments hereto, contains all of the
terms and conditions of this Agreement reached by the Parties, and supersedes all prior otal or
wrinten agreements with respect to this Agreement. This Agreement may not be meodified,
amended, alteved of supplemented, except by written agreement signed by all Parties hereto. No
waiver of any term, provision, or conditions of this Agrecment, whether by conduct or vtherwise,
in any one or more instances, shall be deemed 10 be, or shall constitute a waiver of any other
provision hereof, whether or not similar, nor shall such wajver constitute 2 continuing waiver,
and no waiver shall be binding uniess executed in writing by the Party making the waiver

113 Waivers. Any request for a waiver of the requirements and provislons of this Agreement
shall be in writing and must be approved in writing by the nonwaiving Party, The failure of
either Party to insist upon strict performance of such requirements ar provisions or 10 exercise
any right under this Agreement shall not be construed as a waiver or relinquishment of such

requirerents, provisions or rights.

i1.4  Applicable Law. This Agreement shall be governed by and interpreted in accordance
with the laws of the State of Chio.

115  Copyroling Provisions. In the event of any inconsistency between the terms herein and
the terms of the Antachments hereto, the provisions of the Agreement shall contyol.

11.6  Severability. Any provision in this Agreement that is prohibited or unenforceable in any
jurisdiction shall, as to such jurisdiction, be ineffective to the exient of such prohibition or
unsnforcenbility without invalidating -the remaining provisions or affecting the validity or
enforceability of such pravision in any other jurisdiction. The non-enforcement of any provision
by either Party shall not constitute a waiver of that provision nor shal} it affect the enforceability

of that provision or the remainder of this Agreement.

11.7  Non-Assignability. This Agreement shall not be transferred or ussigned by either Party
without the express written authorization of the non-assigning Party, which authorization shall
not be unreasonably withheld; provided, however, that such authorization may be withheld upon
a reasonable determination that the proposed assignee does not have at least the same financial
and technical abilities. Notwithstanding the foregoing, FES may, without the consent of The
City of Reynoldsburg or the Participating Customers, (a) hansfer, sell, pledge, encumber or
assign this Agreement or the accounts, revenues or proceeds hereof in cornection with any
financing or other financlal arrangement; (b} transfer or assign this Agreement to an affiliate of
FES; or (c) transfer or assign this Agreement to any person or entity succeeding to all or &
substantial portion of the assets of FES. Upon an assignment pursuant to (b) of (c), The City of
Reynoldsburg and the Participating Customers ogree that FES shall have nio further obligations
regarding futare performance hereunder. Either Party's assignee shall agree in wiiting to be
bound by the terms and conditions of this Agreement, incinding the Attachments. Subject to the
Toregoing, this Agreement and its Attachments shall be binding upon and inure to the benefit of
any permitted successors and assigns, 1o the extent permitted by law.
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11.8 Forward Contract.  The Panties acknowledge and ugree that {a) lhis Agreement
constitues a forward contract within the meaning of the United States Bankruptey Code, ond (b)

FES is a forward contyact merchant,

Recitals. The Pasties agree and acknowledge that the prefatory statements and recitals in this
Agreement are intended to be and shall be a purt of the provisions of this Agreement.

11.9  Counterparts. This Agreement may be cxecuted in one Of more counterparts, 2ach of
which shall be deemed an original, but all of which shill together constitute one imstrument.

IN WITNESS WHEREOF, the Parties have duly executed this Agreement to be effective on the
date first wrinen above.

FirstEnergy Solutions Corp : ‘ The City of Reynoldsburg, Ohio
Signed; Signed:
Printed Typed Name: Prinied Typed Name: _
Title: Tide:
Date: Date:
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ATTACHMENT A:

Pricing and Other Conditions
to Retail Generation Service Offer
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Attachment A to Master Agreement
Between

The City of Reynoidsbarg, Ohio and FirstEpergy Solutions Corp.

Term:

————

January 2011 — December 2012
cing:
Residential (RS-13 & RS-14): Pricing equivalent to $% discount

Pricing will be 5 percent off the Price 1o Compare {bypassable generation and ransmission
retated charges) for cach unique customer. What this means is that each month, the customer is
guaranteed to save 5% off of what they would have paid with Columbus Southem for their
electric goneration. All customers will stil] only receive one bill from the utility which will

contain both charges.

Commercial (below 760,000 kWh annually); Pricing Equivalent te 15% discount

Pyicing will be 15 pescent off the Price to Compare (bypassable generation and wransmission
related charges) for each unlgue customer. What this means is that each month, the customer is
guarnteed to save |5% off of what they would have paid with Columbus Southern for their
electric generation.  All customers will still only receive one bill from the utility which will

contain both chaiges.

Mergantile Accounts: National accounts (e.g. McDonald's, BP, Dollar General) as well as any
eligible commercial accounts with annuzl usage over 700,000 must “opt-in” to the program.

JTermination Feg;

Residential Accounts - $10.00
Commercial Accounts: $25.00

Commgnity Grant;

The City will receive a commaunity grant in the amount of $10,00 per enrolled customer. These
funds ¢an be used for any purposed deemed appropriate by the City and are not subject to
Iepayment at any lime or under any circumstance. The grant amount will be determined and
dispersed following the completion of the opt-out and rescission period but will bty no less thag
$103,000 00.
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Adminjstrative Serviges to be provided to the City of Reynoldshurg by FES:

+ Design, prini und mail the Opt-out letter to all cligible pasticipants including a sheet of
Frequently Asked Qucstions to provide assistance,

s Administer the Opt-ont process including dotabase preparation, handting of opt-out form
information, and final enrollment list compilation

« Provide a call center 1o handle information calls

® Provide to The City of Reynoldsburg's consultant, AMPO, Inc, the required information
for PUCO reports on behalf of the The City of Reynoldsburg.
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By

ﬁﬁ% COMMONWEALTH OF PENNSYLVANIA REFER TO OURFILE
| A ] PENNSYLVANIA PUBLIC UTILITY COMMISSION P-2010.2207062
mem—— P.O. BOX 3265, HARRISBURG, PA 17105-3265 P-2010-2207953

November 10, 2010

Re: Consolidation of Three Petitions Regarding Municipal Aggregation
And Directive re: Customer Switching Pursuant to “Opt-out” Municipal
Aggregation Programs

TO ALL LICENSED ELECTRIC GENERATION SUPPLIERS; ELECTRIC
DISTRIBUTION COMPANIES; AND ALL PARTIES ON SERVICE LISTS OF THE
ABOVE DOCKETS:

On October 28, 2010, the Retail Energy Supply Association (RESA) filed a
Petition entitled Petition of the Retail Energy Supply Association for Investigation and
Issuance of Declaratory Order Regarding the Propriety of the Implementation of
Mumicipal Electric Aggregation Programs dbsent Statutory Authority at Docket No.
P-2010-2207062. On October 29, 2010, Dominion Retail, Inc. filed a Petition entitled
Petition of Dominion Retail, Inc. for Order Declaring that Opt-out Municipal
Aggregation Programs are Illegal for Home Rule and Other Municipalities in the
Absence of Legislation Authorizing Such Programs at Docket No. P-2010-2207953. On
November 9, 2010, FirstEnergy Solutions Corp. filed a Petition entitled Petition of
FirstEnergy Solutions Corp. for Approval to Participate in Opi-Out Municipal Energy
Aggregation Programs of the Optional Third Class Charter City of Meadville, the Home
Rule Borough of Edinboro, the Home Rule City of Warren and the Home Rule City of
Farrell at Docket No. P-2010-2209253.

The Commission hereby consolidates these three petitions for review and
disposition. Parties intending to file answers to one or more of the above petitions may
file a single answer or individual answers at their discretion. The due date for all answers
is Monday, Nevember 22, 2010.

Given the important legal issues raised in the three petitions and, in particular, the
lawfulness of opt-out municipal aggregation programs in the absence of either
Commission oversight or authorizing legislation, the Commission directs each Electric
Distribution Company to not switch any customer to an Electric Generation Supplier
pursuant to an “opt-out” municipal aggregation contract until these legal issues are
addressed and resolved by the Commission. Similarly, the Commission directs each
Electric Generation Supplier to not switch any customer from default service (or the
customer’s existing electric generation supplier) pursuant to an “opt-out” municipal



aggregation contract until these legal issues are addressed and resolved by the
Commission.

Any questions regarding this secretarial letter shouid be directed to Steven
Bainbridge, Assistant Counsel, Law Bureau, at sbainbridg@state.pa.us or telephone
(717) 783-6165.

Very truly yours,

Rosemary Chiavetta
Secretary

cc:  Karen Oill Moury, Director of Operations

Bohdan R. Pankiw, Chief Counsel, Law Burean

Charles E. Rainey, Jr., Chief Administrative Law Judge, OALJ

June Perry, Director, Legislative Affairs

Thomas Charles, Director, Office of Communications

Steven K. Bainbridge, Assistant Counsel, Law Bureau

Pennsylvania Electric Distribution Companies

Service List at Docket Nos.: P-2010-2207062
P-2010-2207953
P-2010-2209253
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