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INTRODUCTION

Q. PLEASE STATE YOUR NAME, POSITION, AND BUSINESS ADDRESS.

A. My name is Patricia D. Kravtin. I am an economist in private practice specializing in the
analysis of telecommunications and energy regulation and markets. My business address is 57

Phillips Avenue, Swampscott, Massachusetts,

Qualifications
Q. PLEASE DESCRIBE YOUR PROFESSIONAL AND EDUCATIONAL

BACKGROUND.

A. I received a B.A. with Distinction in Economics from the George Washington University.
I studied in the Ph.D. program in Economics under a National Science Foundation Fellowship at
the Massachusetts Institute of Technology (M.L.T.}. My fields of concentration at M.I.T. were
government regulation of industry, industrial organization, and urban and regional economics.
My professional background includes a wide range of consulting experiences in regulated
industries. Between 1982 and 2000, I was a consultant at the national economic research and
consulting firm of Economics and Technology, Inc. (ETI) in that firm’s regulatory consulting
group, where I held positions of increasing responsibility, including Senior Vice President/Senior
Economist. Upon leaving ETI in September 2000, I began my own consulting practice
specializing in telecommunications, cable, and energy regulation and markets.

I have testified or served as an expert witness on telecommunications matters in proceedings
before over thirty state, provincial, and federal regulatory commissions, including the Federal
Communications Commission (“FCC”), the Federal Energy Regulatory Commission (“FERC™),

and the Canadian Radio-television and Telecommunications Commission (“CRTC”). In
1

WOC - 033987/000005 - 3315131 v



10
11
12
13
14
15
16
17
18
19
20
21
22

23

addition, I have testified as an expert witness in antitrust litigation before a number of state and
federal district courts on matters relating to telecommunications competition, market power, and
barriers to entry, and in regard to Section 233 of the Telecommunications Act of 1996 (“the
Act™) concerning use of public rights-of-way. I have also testified before a number of state

legislative committees and served as advisor to a number of state regulatory agencies.

Q. COULD YOU BRIEFLY DESCRIBE YOUR EXPERIENCE OF PARTICULAR

RELEVANCE TO THIS PROCEEDING

A. Yes. Over the course of my career, I have been actively involved in a number of state
and federal regulatory commission proceedings involving cost methodologies and the allocation
of costs of incumbent local exchange carriers (“ILECs”) and electric utilities. One local network
component, essential for the provision of competitive communications services, with which I am
also very familiar, is access to poles, ducts, conduits, and rights-of-way. I have testified
extensively on matters pertaining to these essential facilities before state and federal regulatory
agencies and district courts, including those in Florida, New York, California, Washington, and
North Carolina.

I have submitted reports in pole proceedings before the FCC, including both rounds of its most
recent pole rulemaking proceeding, In the Matter of Implementation of Section 224 of the Act; A
National Broadband Plan for our Future, Opinion and Further Notice of Proposed Rulemaking,
WC Docket No. 07-245, GN Docket No. 09-51, rel. May 20, 2010 (FCC 2010 FNRPM) and In
the Matter of Implementation of Section 224 of the Act; Amendment of the Commission’s Rules
and Policies Governing Pole Attachments, WC Docket No. 07-245, RM 11293, RM 11303, re.
Nov. 20, 2007 (FCC 2007 NPRM Proceeding). In 2006, | submitted testimony and was subject

to live cross-examination before the FCC’s Chief Administrative Law Judge, on issues
2
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pertaining to utility compensation for pole attachments in In the Matter of Florida Cable
Telecommunications Association, Inc., et. al. v. Gulf Power Company, Initial Decision, FCC
07D-01, 22 FCC Red 1997 (2007) aff'd, FTCA v. Gulf Power, FCC 07D-01, 2011 FCC
LEXIS 1384 (Apr. 12, 2011) (“FCTA”). 1 also submitted a declaration in the FCC’s earlier
pole attachment proceeding, CS Docket No, 97-98. Additionally, I submitted testimony before
the FCC in pole attachment complaint proceedings brought against electric utilities Gulf Power
and Dominion Virginia Power.

I have served as an expert or advisor on pole attachment matters in proceedings involving
investor-owned utilities, non-profit consumer-owned utilities, and municipally-owned utilities,
and before various state (and provincial) regulatory commissions including this Commission as
well as the Kentucky Public Service Commission, the Arkansas Public Service Commission, the
Public Utilities Commission of Texas, the Georgia Public Service Commission, the South
Carolina Public Service Commission, the Public Service Commission of the District of
Columbia, the New Jersey Board of Public Utilities, the New York Public Service Commission,
the Virginia Corporation Commission, and the Ontario Energy Board. I have also testified on
matters pertaining to access to poles and conduit of incumbent local exchange carriers (“ILECs”)
in proceedings before the Georgia Public Service Commission, the South Carolina Public
Service Commission, the Public Service Commisston of the District of Columbia, and the New
York Public Service Commission.

I have also been actively involved in related issues pertaining to broadband deployment. I have
authored a number of reports dealing with this subject and participated as a grant reviewer for the
Broadband Technology Opportunities Program (“BTOP”) administered by National

Telecommunications and Information Administration (“NTIA™).
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0. PLEASE DESCRIBE YOUR PRIOR TESTIMONY REGARDING POLE
ATTACHMENTS BEFORE THE PUBLIC UTILITY COMMISSION OF CHIO.

A. I submitted written pre-filed testimony before the Public Utility Commission of Ohio
(*PUCO” or “Commission”) in February, 2009, also on behalf of the Ohio Cable
Telecommunications Commission in a matter involving Duke Energy Ohio, Inc. (In the Matter
of the Application of Duke Energy Ohio, Inc., for an Increase in Electric Distribution Rates,
Case No. 08-709-EL-AIR, In the Matter of the Application of Duke Energy Ohio, Inc., for a Tariff
Approval, Case No. 08-710-EL-ATA, In the Matter of the Application of Duke Energy Ohio, Inc.,
Jor Approval to Change Accounting Methods, Case No. 08-11-EL-AAM, In the Matter of the
Application of Cincinnati Gas & Electric Company for Approval of its Rider BDP, Backup
Delivery Point, Case No. 06-718-EL-ATA.) My testimony addressed rate formula calculations
and the data inputs to those calculations for both pole and conduit third-party cable attachments,
as well as terms and conditions relating to those attachments, Although that matter settled, it is
my understanding that the pole attachment rates agreed to in that settlement were at a level
consistent with my proposed rate recommendations.

Q. HAVE YOU PREPARED A SUMMARY CONTAINING DETAILS OF YOUR

EDUCATIONAL BACKGROUND AND PROFESSIONAL EXPERIENCE?

A. Yes, [ have. A detailed resume summarizing my training, previous experience, and prior
testimony and reports is provided as Attachment 1 to this testimony.

Q. WHAT HAVE YOU RELIED UPON IN PREPARING THIS TESTIMONY?

A, I have relied on my education, training, research, and experience in economic analysis,
and my prior experience in the areas of telecommunications and utility regulation as outlined

above and further detailed in Attachment 1. I have considered various data and information in
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forming my opinions, including data available on the Federal Energy Regulatory Commission

(“FERC™) Form 1 for Columbus Southern Power Company (“CSP”) and Chio Power Company

(“OPCo”}, and materials produced in the discovery taken in this matter.

Q. UNDER WHAT TERMS ARE YOU BEING COMPENSATED FOR THIS
TESTIMONY?

A, [ am being compensated for the time I spend on this matter at my standard rate of $385

per hour. I will also be reimbursed for any travel and miscellaneous out-of-pocket expenses

incurred in connection with this litigation. My compensation is not contingent on the outcome of

this litigation or my analysis.

Purpose and Summary of Testimony

Q. CAN YOU PLEASE DESCRIBE YOUR ASSIGNMENT AND THE PURPOSE OF
YOUR TESTIMONY?

A I was asked by counsel for the Ohio Cable Telecommunications Association (“OCTA™)

to provide testimony on matters raised in this proceeding by AEP Ohio and the Commission

Staff pertaining to cable company rental of space on utility poles (referred to as “pole

attachments”) owned by CSP and OPCo (also referred to collectively as the “Utilities™).

My testimony will address the appropriate maximum rental rates that CSP and OPCo should be

permitted to charge cable operators for pole attachments and also certain of the terms and

conditions under which the utilities would provide access to these essential facilities. In

particular, my testimony will provide specific rate results for pole attachment rentals derived

from a proper application of the rate formula adopted by the Public Utilities Commission of Ohio

{“PUCO”) based on the well-established FCC formula, including any adjustments required to

ensure the accuracy and integrity of the underlying data inputs upon which the formula relies.
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My testimony will also address the economic and policy reasons for setting pole attachment

rental rates below the maximum fully allocated rate established by the formula and closer to the

lower range of permissible just and reasonable rates (i.e. marginal costs).

Finally, my testimony addresses the importance of setting terms and conditions for pole

attachment rentals that do not lend themselves to discretionary, discriminatory application and

that would allow the utility, as the monopoly owner of the poles, to impose excessive costs or

engage in other behavior that serves to competitively disadvantage the cable operator vis-a-vis

the utility, an affiliate, or any other company in which the utility has an interest.

0.

A.

PLEASE SUMMARIZE YOUR TESTIMONY.

This testimony addresses and explains the following main points:

In adopting the FCC formula for setting rates for pole attachments, the PUCO joined the
overwhelming majority of states who rely on the FCC approach in setting rates for third-
party occupancy of essential utility pole facilities. The FCC formula has withstood the test of
time as a straightforward, cost-based approach for determining just and reasonable rates for

pole attachments.

A major feature of the FCC formula is that it can be applied with a minimum of private,
administrative effort using publicly available information reported in the FERC uniform
reporting system and involving little if any regulatory intervention. As with any formulaic
approach, the accuracy and integrity of the FCC formula depends on the accuracy and
integrity of the underlying data inputs. For this reason, it is very important that the data
inputs to the formula are subjected to careful scrutiny and held to a high standard as to their

reliability, accuracy, consistency, and ability to be verified.

In Chio, because pole rates are tariffed and set within the context of a formal rate proceeding,
many of the formula data inputs relied on in Staff’s calculations vary from data publicly

reported on the utility’s FERC Form 1 {and relied on by the Ohio and FCC methodology).
6
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Most of these variances reflect adjustments to conform to the rate case test year since data is
reported on the FERC Form 1 on a calendar year basis. In addition, data inputs for certain
investment and expenses are based on data generated internally by the utility at a level of
disaggregation below that provided on the FERC Form 1. Finally, for certain inputs, namely

the rate of return and the depreciation accrual rate, Staff relied on its own recommendations.

Because the areas where Staff’s data and/or calculations diverge from the FCC methodology
have, as a general matter, been subject to a rate case quality review by Staff, I have for the
most part relied on the same input data used by Staff. The only two exceptions are to the tax
and depreciation clements of the carrying charge factor of the formula. Reliance on the
uncorrected data would permit the utilities to recover in excess of the maximum permissible
just and reasonable rate, which as a fully allocated cost, is by definition already well in
excess of the true economic cost (i.e., the marginal or incremental cost of pole attachment).
In the case of the tax element, my calculations correct for a simple mathematical error in the
application of the FCC formula. In the case of the depreciation accrual rate, my calculations
correct for what in my opinion is a gross inconsistency in key parameters underlying the
accrual rate for poles vis-a-vis other related distribution plant accounts — in particular, an
excessively high cost of removal for poles. As a consequence, the proposed depreciation rate
for poles is increasing, whereas rates for other closely-related distribution accounts as well as
the average accrual rate for total distribution plant is actually decreasing, These unexplained
anomalies for the pole account are especially suspect — and should be held to a very high
level of scrutiny — given the Utilities’ proposed cutover to the average remaining life method
of calculating depreciation rates Under the remaining life method, the values of parameters

such as the cost of removal have a very significant impact on the accrual rate.

In addition, while I rely on Staff’s data input for the rate of return element of the carrying
charge factor component of the formula, I make the following caveat. The FCC rules require
the use of a state authorized rate of return where one is available. In this context, I believe it
is acceptable to use the midpoint of the range of the rate of return recommended by Staff as a
proxy for the Commission-authorized return, but only as a temporary placeholder for the
actual rate of return authorized by the PUCQ in this case.

7
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Based on a correct application of the FCC methodology, including the use of corrected input
data, the pole attachment rate charged cable operators by AEP Ohio should not exceed §7.51
for CSP and $5.26 for OPCo - or a blended rate of $6.26. The rates derived from the formula
are maximum not-to-exceed rates. From an economics and public policy standpoint, Staff’s
proposed rate of $6.40 for CSP is strongly preferable to the maximum rate derived using the
rate formula, in that it is closer to (yet still well in excess of) the true economic or marginal
cost of pole attachment (the lower bound of the range of just and reasonable rates pursuant to
Section 224 of the Communications Act). Pole attachment rates in the range of $5 to $7 such
as | have calculated and as proposed by Staff, and especially accounting for make-ready
charges cable operators pay in addition to the rental rate, allows the Utilities to recover much

more than marginal attachment costs.

From an overall societal standpoint, the closer the rate the Utilities are permitted to charge is
to marginal cost, the more efficient the outcome in terms of maximizing the productive use of
societal resources, maximizing the value to consumers (most of whom are also electricity
subscribers) that accrue from the benefits of competition in the broadband service market,
and enhancing productivity and economic development opportunities in the state by creating

more favorable economic conditions for broadband deployment.

In addition to excessive attachment rates, the Utilities’ proposed tariffs also contain terms
and conditions that similarly work to undermine the effectiveness of pole attachment
regulation in stemming monopoly abuses, not all of which are fully addressed by Staff.
These tariff provisions include new, excessive penalties for unauthorized attachments and
potentially onerous practices relating to safety inspections and audits. As proposed, the new
provisions could be applied on a discriminatory, anti-competitive, and punitive basis to third-
party cable attachers. The new provisions are worded to give the Utilities unfettered
discretion in arcas previously addressed in their agreements with cable operators, and enable
them to raise the effective cost of third-party pole attachments and to create impediments to

competition and new service deployment in the broadband service market.
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» Effective regulatory oversight of non-price terms and conditions as well as the price aspects
of pole attachment regulation is needed to help ensure an outcome that appropriately
balances the interests of the utility and the third-party attacher, and at the same time promotes
the public policy goals of a competitive telecommunications market and the widespread

deployment of broadband services.

POLE ATTACHMENT RATES

The PUCOQO formula, by tracking the well-established FCC formula, is a reasonable,
economically appropriate, cost-based approach for determining just and reasonable pole
attachment rates.

Q. PLEASE DESCRIBE THE GENERAL APPROACH FOLLOWED BY THE PUCO
WITH RESPECT TO SETTING RATES FOR POLE ATTACHMENTS BY
CABLE OPERATORS AND OTHER THIRD PARTY ATTACHERS.

A, The formula adopted by the PUCO in 1982 for setting rates for utility pole attachments

tracks the formula established by the FCC for this purpose.' In adopting the FCC formula, the

PUCO joined the overwhelming majority of states who rely on the FCC approach in setting rates

for conduit and pole attachments. The FCC formula has withstood the test of time as a

straightforward and economically appropriate approach for determining just and reasonable pole

!'See PUCO Case No. 81-1338-TP-AIR, In the Matter of the Application of Cincinnati Bell for Authority to Adjust
its Rates and Charges and to Change Its Tariffs, Opinion and Order, dated January 7, 1983, see also PUCO Case
Nos, 81-1058-EL-AIR, 82-654-EL-ATA, Opinion and Order dated December 5, 1582,

9
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attachment rates and conduit rentals. A key attribute of the FCC methodology is that it is based
on publicly reported and verifiable data.?
Q. WHAT DO YOU MEAN WHEN YOU SAY THE FCC FORMULA IS AN
ECONOMICALLY APPROPRIATE APPROACH TO SETTING RATES?
A. The FCC formula is an economically appropriate approach in that it follows cost
allocation principles well-established in the economics literature. Under the FCC methodology,
the recovery of the cost of the pole attachment is based upon the concept of cost causation (i.e.,
cost-causer pays). Such costs reflect costs that would not be borne by the utility but for the
attacher, including a normal (reasonable) return to capital. Costs designed in this manner prevent
any potential situation of cross-subsidy between the utility pole owner and the third-party
attacher.
The principle of cost causation is firmly established in Section 224 of the Communications Act
(“the Act") upon which the FCC formula for pole attachments is based. Consistent with the
principle of cost causation, Section 224(d) links the pole attachment rental to marginal costs, by
establishing a range of reasonableness that has marginal costs as a lower bound, and fully
allocated cost as an upper bound. The actual FCC rate formula adheres to the greater fully
allocated cost standard described in Section 224(d), which by definition, allows the utility to
recover through the rental rate ongoing costs much more than marginal cost.’ It does so by

allowing recovery of a cost-causative portion (based on relative use or occupancy of usable space

? In the case of electric utilities, there are a couple of exceptions where the data relied on in the FCC rate formula is
provided from the internal records of the utility. The first is the number of poles. The second is the depreciation
accrual rate at the plant account level.

3See Alabama Power, 311 F.3d 1357, 1363, 1370 (2002).
10
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on the pole) of the utilities’ operating expenses and capital costs (including overall return to

capital) attributable to the entire pole, based on actual booked costs.

Q. WHAT IS THE FCC FORMULA FOR CALCULATING THE MAXIMUM
RENTAL RATE FOR POLESAS APPLIED TO ELECTRIC UTILITIES?

A.  The FCC formula consists of the following threc major components: (1) the net investment

per bare pole, (2) a carrying charge factor, and (3) the percent of capacity (i.e., total usable space})

occupicd by an attacher.* Expressed as an equation, the FCC formula applicable to cable

operators is as follows:

Maximum Pole Rental Rate =

[Net Bare Pole Cost] x [Carrying Charge Factor] x [Usage Percentage]

The overarching concept underlying the FCC formula is that it can be applied in a
straightforward manner, using publicly available information as reported in the FERC uniform
Form 1 reporting system, such that it can be updated annually with a minimum of private,
administrative effort, and little if any regulatory involvement. As with any formulaic approach,
the accuracy and integrity of the FCC formula depends on the accuracy and integrity of the
underlying data inputs. For this reason, it is very important that the data inputs to the formula
are subjected to careful scrutiny and held to a high standard as to their reliability, accuracy,

consistency, and ability to be verified.

* See FCC Consolidated Partial Order on Reconsideration, CS Docket 97-98, 97-151, FCC 01-170 (FCC 200! Pole
Order), at Appendix D-2 (May 25, 2001) (setting forth the specific formulas and FERC accounts to be used when
caleulating the pole rate for electric utilities),

11
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Q. ARE THERE AREAS WHERE THE PUCO’S APPLICATION OF THE POLE
RATE FORMULA MAY DIVERGE FROM THE FCC METHODOLOGY?
A. Yes, there are. In Ohio, pole rates are tariffed and set within the context of a formal rate
proceeding, where many of the data inputs to the formula are subject to independent review and
determination. The corresponding figures for formula inputs provided in the rate case filings
may vary for a host of reasons from the numbers publicly reported by the utility in the FERC
Form 1 reporting system relied on in the FCC methodology. In applying the FCC pole rate
formula in this case, Staff has generally substituted rate case numbers (data for the twelve
months ending May 11, 2011} in place of data from the FERC Form 1 which is reported on
calendar year basis (the latest being for the twelve months ending December 31, 2010).
Q. ARE THERE OTHER ARFAS WHERE STAFF’'S APPLICATION OF THE POLE
RATE FORMULA DIVERGES FROM THE FCC METHODOLOGY?
A. Yes, there are a few other relatively minor divergences. First, in the computation of
accumulated deferred income taxes (used in the calculation of net plant investment), Staff
includes FERC Account 255 (Accumulated Deferred Investment Tax Credits) in accordance with
PUCQO rate case practice, in addition to the four accounts (Accounts 281, 282, 283, and 190)
included in the FCC methodology.
Second, Staff relies on input data generated from the Utilities’ internal accounting records at a
level of disaggregation below that publicly available in the FERC uniform reporting system. For
accumulated deferred taxes, and also for the tax and administrative & general expense
components of the carrying charge factor, Staff relies on data provided by the Utilities at the
level of distribution plant, whereas the lowest level of aggregation in the FERC Form 1 for these

items is at the level of total electric plant in service.

12
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Third, for the rate of return component of the carrying charge factor, Staff uses the midpoint of
the rate of return range it is recommending the PUCO adopt in this case, which is calculated at
7.27% for CSP and 7.33% for OPCo. The FCC formula dictates the use of an actual rate of
return authorized by the state commission, where one is available.

Finally, Staff uses its recommended depreciation accrual rates for pole plant (4.62% for CSP and

5.84% for OPCo) in the calculation of the depreciation carrying charge factor, where the FCC

formula relies on a utility-provided accrual rate either at the individual account level or at the

level of aggregate distribution plant.

Q. DOYOUACCEPT THE AREAS OF DIVERGENCE FROM THE FCC
FORMULA REFLECTED IN STAFF’S POLE RATE CALCULATIONS FOR
PURPOSES OF THIS RATE CASE?

A, Yes, with a few exceptions as described below. It is generally acceptable to rely on

numbers internally generated by the utility (and/or recommended by the Staff) in applying the

FCC rate formula in the context of a general rate proceeding such as this case, where those

numbers have been subject theoretically to a full and comprehensive rate case quality review by

Commission Staff or some other third party, and otherwise appear to be accurate and reasonable.

Accordingly, I have relied on the same input data used by Staff in its pole rate formula

calculations in my own rate calculations (presented in Attachment 2 to this testimony), with only

a couple of exceptions relating to the tax and depreciation elements of the carrying charge factor,

for the reasons set forth in the following section of my testimony. With respect to the rate of

return input, I believe it is acceptable to use the midpoint of the range of the rate of return
recommended by Staff in this case, but as explained further below, only as a temporary

placeholder for the actual rate of return authorized by the PUCO in this case,

13
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Based on appropriate corrections to the tax and depreciation data inputs used in Staff’s
calculations of the pole rate formula, AEP Ohio should be allowed to charge cable
operators an annual pole attachment rental rate of no more than $7.51 for CSP and $5.62
for OPCo - or a blended rate of $6.26 - per foot of pole space.

Q. PLEASE EXPLAIN THE CORRECTION YOU MADE TO STAFF’S POLE RATE
CALCULATIONS REGARDING THE TAX EXPENSE ELEMENT OF THE
CARRING CHARGE COMPONENT OF THE RATE FORMULA.

A, Under the FCC formula, the carrying charge factor for this element is calculated by

taking the relevant federal and state tax expense account figures per FERC Form 1 booked to

Accounts 408-411 and dividing them by net utility plant in service (i.e., total gross utility plant

less accumulated depreciation less accumulated deferred taxes for total plant). As mentioned

above, CSP and OPCo track or allocate these expenses at the level of distribution plant, such that
the analog carrying charge factor for the Ultilities is calculated by taking the relevant tax expense
account figures booked to Accounts 408-411 and dividing them by net distribution plant in
service.

The problem with Staff’s calculation is that it incorporates the same simple mathematical error

found in the Utilities’ calculation relating to Account 411.1. This particular account, unlike the

other tax expense accounts, is a “credit” income account relating to deferred income taxes. Asa
credit account, it is an offset rather than an addition to the current year’s tax expense. Therefore,
under accounting rules, and as recognized under the FCC rules governing pole attachments,® the

amount in this account must be subtracted when summing the various tax “debit” accounts. In

* See In re: Amendment of Commission's Rules and Policies Governing Pole Attachments, 16 F.C.C. Red 12103,
Appendix D-2.
14
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calculating the tax expense, Staff, like the Utilities, incorrectly added this account to the other tax
expense accounts, instead of subtracting it. The effect of this error was to overstate the tax
expense by an amount equal to t