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Service.

In the Matter of the Application of Duke
Energy Ohio, Inc. for Authority to Amend its
Certified Supplier Tariff PUCO No. 20.

Case No. 11-3550-EL-ATA

In the Matter of the Application of Duke
Energy Ohio, Inc. for Authority to Amend its
Corporate Separation Plarn.

Case No. 11-3551-EL-UNC
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DUKE ENERGY OHIOQ’S MEMORANDUM CONTRA SIERRA CLUB’S MOTION TO
INTERVENE AND REQUEST FOR LEAVE TO FILE MOTION OUT OF TIME

By entry dated June 21, 2011, the attorney examiner established July 6, 2011 as the date
by which parties were required to file motions to intervene in the above-styled proceedings. On
September 20, 2011, the Sierra Club (“Sierra Club™) filed a motion to intervene and request for
leave to file its motion out of time, detailed below, pursuant to R.C. 4903.221 and O.A.C. 4901-
1-11. R.C. 4903.221 provides, in pertinent part:

Any other person who may be adversely affected by a public utilities commission
proceeding may intervene in such proceeding, provided:

(A) That such other person files a motion to intervene with the commission no
later than:

(1) Any specific deadline established by order of the commission for
purposes of a particular proceeding; or, if no such deadline is established;
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(2) Five days prior to the scheduled date of hearing. The public utilities
commission may, in its discretion, grant motions to intervene which are
filed after the deadlines set forth in divisions (A)(1) and (2) of this section
for good cause shown,

(B) That the commission, in ruling upon applications to intervene in its
proceedings, shall consider the following criteria:

(1) The nature and extent of the prospective intervenor’s interest;

(2) The legal position advanced by the prospective intervenor and its
probable relation to the merits of the case;

(3) Whether the intervention by the prospective intervenor will unduly
prolong or delay the proceedings,

(4) Whether the prospective intervenor will significantly contribute to full
development and equitable resolution of the factual issues.

The extent to which Sierra Club’s interest is represented by existing parties may also be
considered by the attorney examiner when deciding fo permit intervention under O.A.C. 4901-1-
1.

Timing of Sierra Club’s Motion

In the proceedings hereunder, Sierra Club filed its motion to intervene 76 days after the
intervention deadline set by the attorney examiner. Sierra Club claims that the size and
complexity of its organization and attending administrative delays were “part of the reason for
[its] failure” to obtain the necessary approval from the organization’s headquarters in San
Francisco in order to timely intervene in these matters. As the Commission likely recognizes,
however, there are several large organizations involved in these proceedings that were able to
intervene in a timely manner. The administrative delays that Sierra Club alleges resulted from
the complexity of its organization are not detailed and do not comprise sufficient cause such that

the Commission should grant its out-of-time motion to intervene. Further, although Sierra Club



asserts that the size and complexity of its organization were part of the reason for its failure to
timely intervene, it presents no additional reasons for the delay. Sierra Club’s failure to specify
the other reasons for its delay undoubtedly fail to support a finding of good cause.

Sierra Club’s Interest in These Proceedings

Sierra Club offers its position as a proponent of the energy efficiency measures approved
pursuant to Ohio Sub. S.B. 221 and its interest in Duke Energy Ohio’s proposed “recovery
process” for energy efficiency programs in support of its intervention in these proceedings.
Sierra Club’s proclaimed interest in the cases hereunder is misplaced, however, as these matters
do not address Duke Energy Ohio’s proposed cost recovery process for energy efficiency
programs. In fact, Sierra Club has already sought to intervene, and the attorney examiner has
granted its request for leave to file its motion to intervene out of time and its intervention, in
Case No. 11-4393-EL-RDR. The Commission will consider Duke Energy Ohio’s application for
an energy cfficiency cost recovery mechanism in Case No. 11-4393-EL-RDR. Sierra Club will
have the opportunity to fully and appropriately voice its concerns over Duke Energy Ohio’s
proposed energy efficiency cost recovery mechanism in that case. Because the proceedings in
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which Sierra Club presently attempts to intervenckits alleged specific interest, energy efficiency
cost recovery mechanisms, the Commission should deny its motion to intervene,
Conclusion

Sierra Club’s motion to intervene in these proceedings and its request for leave to file its

motion out of time are not supported by good cause, Further, the specific interest in these

proceedings to which Sierra Club cites in support of its intervention will not be addressed by the

Commission herein, but in another proceeding, in which Sierra Club has already been granted



intervention. Accordingly, the Commission should deny Sierra Club’s motion to intervene and

request for leave to file its motion out of time.

Respectfully submitted,

Amy B, Spftfer (0047277)

Elizabeth H. Watts (0031092)

139 E. Fourth Street, 1303 Main

Cincinnati, Ohio 45202

Telephone: (513) 287-4359

Fax: (513) 287-4385

Email: amy.spiller@duke-energy,com
elizabeth. watts@duke-energy.com

Attorneys for Duke Energy Ohio, Inc.



CERTIFICATE OF SERVICE
The undersigned hereby certifies that a copy of the foregoing Memorandum Contra Sierra
Club’s Motion to Intervene and Request for Leave to file Motion Qut of Time has been served

upon the following listed parties by ordinary first class mail, postage prepaid or by electronic
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Elizabeth Watts (0031092)

service this 26th day of September, 2011:

Tara Santarelli

Environmental Law and Policy Center
1207 Grandview Avenue

Columbus, OH 43212
tsantarelli@elpc.org

Mary Christensen

8760 Orion Place, Suite 300
Columbus, OH 43240
mchristensen@columbuslaw.org

Melissa Yost

Joseph Serio

Jeff Small

Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800
Columbus, OH 43215
small{@occ.state.oh.us
serio@occ.state.oh.us
yost@occ,state.oh.us

Colleen Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, OH 45840
cmooney2{@columbus.rr.com

Joseph M. Clark

Vectren Source

6641 North High Street, Suite 200
Worthington, OH 43085
mjclark@vectren.com

Christopher Allwein

1373 Grandview Avenue, Suite 212
Columbus, OH 43212
callwein{@williamsandmoser.com

David F. Boehm

Jody Kyler

Michael Kurtz

Ohio Energy Group, Inc.

36 E. Seventh Street, Suite 1510
Cincinnati, OH 45202
jkyler@bkllawfirm.com
dboehm@bkllawfirm.com
mkurtz@bkllawfirm.com

Gregory J. Poulos
Enernoc, Inc.

1901 Federal Street #1100
Boston, MA 02110
gpoulos@eneroc.com
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Rick D. Chamberiain

Behrens, Taylor, Wheeler & Chamberlain

6 N E 63" Street, Suite 400
Oklahoma City, OK 73105
rdc_law(@swbell.net

Erin C. Miller

AEP Power Service Corp

1 Riverside Plaza 29" Floor
Columbus, OH 43215

Zachary Kravitz

John Bentine

Mark Yurick

Sarah Morrison

Chester Wilcox & Saxbe
65 East State St., Suite 1000
Columbus, OH 43215
zkravitz(@cwslaw.com
jbentine@cwslaw.com
myurick@cwslaw.com
smorrison@cwslaw.com

William L. Massey

Covington & Burling

1201 Pennsylvania Avenue, NW
Washington, DC 20004-2401
wmassey({@cov.com

Barth E. Royer

Bell & Royer

33 South Grant Avenue
Columbus, OH 43215-3927
broyer@aol.com

Trent A. Dougherty

Ohio Environmental Council
1207 Grandview Avenue
Columbus, OH 43212
trent(@theoec.org

Douglas E. Hart

441 Vine Street, Suite 4192
Cincinnati, OH 45202
dhart@doughlaschart.com

Jouett Brenzel

221 E Fourth St #103-1280
Cincinnati, OI1 45202
jourettbenzel@cinbell.com

Thomas O’Brien

Bricker & Eckler

100 South Third Street
Columbus, OH 43215-4291
tobrien{@bricker.com

Dane Stinson

Bailey Cavalieri

10 West Broad Street, #2100
Columbus, OH 43215
danestinson@baileycavalieri.com

Andrew J. Sonderman

Kegler Brown Hill

65 East State Street #1800
Columbus, QH 43215
asonderman(@keglerbrown.com

M. Howard Petricoff

Stephen M. Howard

Vorys Sater Seymour & Pease
52 East Gay Street

P.O. Box 1008

Columbus, OH 43215-1008
mbhpetricoff{@vorys.com

Joseph E. Oliker

Sam Randazzo

McNees Wallace & Nurick

21 East State Street, Suite 1700
Columbus, OH 43215
sam{@wmnemh.com
joliker@mwncmbh.com
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Lisa McAlister

Bricker & Eckler

100 South Third Street
Columbus, OH 43215-4291
Imcalister@bricker.com

Allison E. Haedt

Jones Day

325 John H McConnell Blvd #600
Columbus, OH 43215-2673
aheadt@jonesday.com

Matthew S. White

1GS

6100 Emerald Parkway
Dublin, OH 43015
mswhite@igsenergy.com

Kevin J. Osterkamp

Roetzel & Andress

155 East Broad Street, 12" Fioor
Columbus, OH 43215
kosterkamp@ralaw.com

Matthew Cox

McDonald Hopkins LLC

600 Superior Avenue, East
Suite 2100

Cleveland, OH 44114
mcox{@mecdonaldhopkins.com

Henry W. Eckhart

1200 Chambers Road, Suite 106
Columbus, OH 43212
henryeckhart(@aol.com
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