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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
Infotelecom LLC,      ) 
        ) 
   Complainant,    ) 
        ) 
     v.      ) Case No. 11-4887-TP-CSS 
        ) 
AT&T Ohio,       ) 
        ) 
   Respondent.    ) 
 
_________________________________________________________________________ 
 

AT&T OHIO'S RESPONSE IN OPPOSITION TO MOTION FOR STAY PENDING 
DECISION BY THE SECOND CIRCUIT IN A RELATED CASE BETWEEN THE PARTIES  

_________________________________________________________________________ 
 

AT&T Ohio respectfully submits this response to Infotelecom LLC’s (“Infotelecom”) 

Motion for Stay Pending Decision by the Second Circuit in a Related Case Between the Parties 

(the “Motion”) filed on September 14, 2011.   

 

Infotelecom has been breaching its interconnection agreement (“ICA”) with AT&T Ohio 

for nearly two years by refusing to escrow amounts that the ICA requires Infotelecom to escrow, 

so that funds will be available for payment to AT&T Ohio when the Federal Communications 

Commission (“FCC”) decides how carriers should compensate each other for VoIP traffic.  The 

amount that Infotelecom has wrongfully failed to escrow and that would be payable to AT&T 

Ohio is approximately $271,476.15.  Infotelecom has the same ICA with other AT&T incumbent 

local exchange carriers, and is breaching its ICA with them in the same way.  In the six states in 

which Infotelecom exchanges traffic with AT&T1 the total amount that Infotelcom has failed to 

                                                 
1  “AT&T” in this brief means AT&T Ohio and the five other AT&T incumbent local exchange carriers with 
which Infotelcom is interconnected, in California, Illinois, Indiana, Michigan, and Texas.  Infotelecom and AT&T 
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escrow is more than $6.4 million.  The amount grows with every call that AT&T terminates for 

Infotelecom, and AT&T will never collect the shortfall, because Infotelecom does not have the 

funds to pay it.2  Consequently, one of Infotelecom’s principal aims is delay:  The longer 

Infotelecom can manage to maintain the status quo, the more Infotelecom’s illicit profits, and 

AT&T’s potential losses, grow. 

 

Now, Infotelecom asks the Commission to prolong this docket by suspending the 

proceedings until the United States Court of Appeals for the Second Circuit decides whether to 

enjoin AT&T from terminating service to Infotelecom while the Second Circuit decides whether 

to reverse the federal district court’s dismissal of Infotelecom’s request for a declaration as to the 

meaning of the parties’ ICA and for an injunction.  As we demonstrate below,  Infotelecom 

actually has in mind an abeyance that would last approximately one year; Infotelecom may be 

asking for only a few weeks now, but will ask for an additional, much longer, suspension at the 

end of that period if the Second Circuit grants its motion.  Furthermore, the admitted purpose of 

Infotelecom’s Motion – to avoid interpretation of its ICA by this Commission and the other state 

commissions that approved the ICA in favor of an interpretation by the federal court – is directly 

at odds with the Telecommunications Act of 1996 Act, in which Congress assigned 

                                                                                                                                                             
are parties to proceedings substantially identical to this one in the state utility commission in each of those states, 
and Infotelcom filed substantially identical motions to suspend all of those proceedings. 

2  In the parties’ closely related federal lawsuit, Infotelecom admitted in discovery that it was financially 
unable to come up with even the approximately $5 million it then owed the escrow. The federal court took note of 
this when it denied Infotelecom’s motion for injunctive relief, stating, “Issuing a stay and an injunction would 
expose AT&T to an increased risk that Infotelecom will be unable to satisfy its potential financial obligation to 
AT&T. Indeed, Infotelecom has acknowledged during discovery ‘that it is not financially able to escrow the 
cumulative delta amount across the 13-State region of the AT&T ILECs, assuming that amount is, as AT&T 
calculates, $4,935,981.58.’ Mem. in Opp. Ex. D, at 5. That is, Infotelecom is unable to escrow the $4.9 million in 
dispute with liquid assets ‘without having a material impact on Infotelecom’s business operations.’” Reply Mem., at 
5.” See Exhibit 1 hereto, at 7. 



3 
 

responsibility for interpreting and enforcing ICAs to the state commissions that arbitrate and 

approve them.  For these and other reasons discussed below, the Commission should deny 

Infotelecom’s request to suspend this docket. 

I. THE COMMISSION SHOULD DENY INFOTELECOM’S MOTION BECAUSE 
THE MOTION ACTUALLY CONTEMPLATES A ONE-YEAR SUSPENSION OF 
THE PROCEEDINGS, WHICH WOULD CAUSE AT&T OHIO GREAT HARM. 

To appreciate Infotelecom’s plan, the Commission must consider the status of the Second 

Circuit case on which the plan relies.  That case originated in federal district court in 

Connecticut, where Infotelecom filed a complaint seeking a declaration that the “Delta” in the 

parties’ ICA means what Infotelecom claims it means, and an injunction to prohibit AT&T from 

terminating the ICA by reason of Infotelecom’s material breach of the ICA based on its 

misreading of the Delta.3 

 

The district court dismissed Infotelecom’s request for a declaration as to the meaning of 

the ICA, on the ground that interpretation of the ICA is a matter over which the federal court 

lacked jurisdiction.  Having dismissed that claim, the district court terminated Infotelecom’s 

motion for preliminary injunction, which was dependent on the contract claim. 

 

Infotelecom appealed the district court’s decision to the Second Circuit on July 19, 2011.  

Also on that date, Infotelecom moved the district court for a stay to prevent AT&T from 

terminating service to Infotelecom during the appeal to the Second Circuit.  The district court 

denied that motion. 

                                                 
3  The “Delta” has been explained in previous filings in this case.  For present purposes, all that matters is that 
AT&T contends it is entitled to terminate the ICA because Infotelecom has materially breached it, and Infotelecom 
contends, based on its interpretation of the “Delta,” that it has not breached the ICA.  
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Infotelecom then filed, on September 6, 2011, a motion in the Second Circuit, asking that 

court to prohibit AT&T from terminating service while it decides whether to reverse the district 

court’s dismissal order.  We will refer to that motion as the Second Circuit Stay Motion.  On 

September 9, the Second Circuit entered an order stating that Infotelecom’s Second Circuit Stay 

Motion “will be submitted to a motions panel as soon as possible,” and enjoining AT&T “from 

disconnecting services until the motions panel has ruled.”  The motions panel is expected to rule 

in about five weeks. 

 

In its Motion here, Infotelecom asks the Commission to suspend this proceeding until the 

Second Circuit decides whether to grant or deny Infotelecom’s Second Circuit Stay Motion, 

which, again, would prohibit AT&T from terminating service until the Second Circuit renders its 

decision affirming or reversing the district court’s dismissal of Infotelecom’s request for an 

interpretation of the ICA.  To be sure, the suspension that Infotelecom is now requesting would 

last only about five weeks, but then what happens?  Infotelecom answers that question in its 

motion: 

Motion at 4 (emphasis added).  In other words, if the Commission grants the present Motion and 

the Second Circuit grants Infotelecom’s Second Circuit Stay Motion, Infotelecom will file 

another motion asking this Commission to hold this case in abeyance for an additional period 

while the Second Circuit decides whether to affirm or reverse the district court.  And that is not 

A decision by the Second Circuit granting Infotelecom’s motion will have a 
significant impact on this proceeding.  Infotelecom’s appeal to the Second 
Circuit concerns whether the federal district court had jurisdiction to hear 
the parties’ Interconnection Agreement dispute.  If the Second Circuit 
grants Infotelecom’s motion, this proceeding can be held in abeyance 
while the Second Circuit determines whether the federal district court 
erred when it held it did not have jurisdiction over Infotelecom’s 
Interconnection Agreement claims.  
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speculation.  Infotelecom cannot not deny it.  

 

Furthermore, Infotelecom’s second motion would ask for an abeyance that, coupled with 

this one, would yield a suspension of approximately one year.  On average, it takes the Second 

Circuit 13.3 months from the filing of a notice of appeal to reach a decision.4  Consequently, 

with Infotelecom’s notice of appeal having been filed on July 19, 2011, the Second Circuit will, 

in the normal course, issue its decision affirming or reversing the district court around August 

30, 2012.  Thus, if this Commission were to grant that second motion for abeyance that 

Infotelecom has in mind, this case would, all told, be on ice for approximately one year.5 

 

It is possible, of course, that there will be no second suspension.  That could occur in two 

ways:  If the Second Circuit denies Infotelecom’s stay motion, then Infotelecom will not ask this 

Commission for that second suspension, because Infotelecom will need this proceeding active so 

it can move for injunctive relief here.  And there would also be no second suspension if 

Infotelecom requested one and the Commission denied it.  If there is no second suspension, 

however, the first one will have accomplished nothing except to slow this case down.  That is 

because the whole purpose of Infotelecom’s current Motion is to pave the way for that second 

request so that, ultimately, the parties’ disagreement can be resolved in Infotelecom’s preferred 
                                                 
4  See Exhibit 2 hereto. 

5  It could get worse.  Under Infotelecom’s plan, if the Second Circuit affirms the district court, thus 
extinguishing Infotelecom’s hopes in federal court, this proceeding would resume, about a year from now.  But if the 
Second Circuit reverses the district court, as Infotelecom hopes, Infotelecom would probably ask this Commission 
for yet a third suspension, while the district court case proceeds.  For all a reversal by the Second Circuit would 
mean is that Infotelecom could pursue its quest for injunctive relief in the district court.  And if the district court 
were to deny Infotelecom a preliminary injunction, Infotelecom would then want to come back here to seek the same 
relief.  That third suspension, if granted, would probably last another year or so.  Infotelecom states, “If the Second 
Circuit decides the district court has jurisdiction, this proceeding may be dismissed, because the parties will 
continue their case at the federal district court.    Motion at 4 (emphasis added).  Thus, and far more likely, dismissal 
also may not be sought. 
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forum.  If this case resumes in five weeks, the suspension will have accomplished delay, but 

nothing else. 

 

In sum, then, if the Commission grants the present Motion, one of two things is certain to 

happen:  Either there will be a suspension of approximately one year, or there will be a five-week 

suspension that was pointless.  Either result is senseless. 

 

Infotelecom suggests that because a stay in the Second Circuit would have such a 

significant impact on this complaint case in comparison to the “small burden” that a stay would 

cause in this proceeding, the Commission should grant its request for a stay.  Motion at 4.  That 

is absurd.  A five week delay at this point is more than a “small burden.”  It would delay the 

conclusion of this proceeding by five weeks, and that five weeks – like all the other delay that 

Infotelecom so assiduously pursues – is yet more time during which AT&T Ohio would be 

providing service to Infotelecom while Infotelecom breaches the parties’ ICA by refusing to 

deposit funds in escrow for AT&T Ohio’s benefit as the ICA requires.  A stay of this proceeding 

is not appropriate. 

II. THE COMMISSION SHOULD DENY INFOTELECOM’S MOTION BECAUSE 
THE ADMITTED PURPOSE OF THE MOTION IS CONTRARY TO THE 
TELECOMMUNICATIONS ACT OF 1996. 

Infotelecom’s stated purpose is “to resolve the present Interconnection Agreement 

controversy between the parties in a single forum, which is why Infotelecom filed its complaint 

with the federal district court.”  Motion at 4.  To try to achieve that purpose, Infotelecom wants  

this Commission, and five other state commissions, to sit on the sidelines while Infotelecom tries 

to revive and then pursue its ICA claim in federal court, while the state commissions stand ready 

to spring into action when the federal court case does not pan out. 
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Infotelecom’s  purpose is directly at odds with the 1996 Act, because under the 1996 Act, 

it is this Commission, and not a federal district court (let alone a federal district court in 

Connecticut) that is supposed to interpret and enforce the parties’ ICA.  

  

This Commission needs no reminder that it has front-line responsibility for 

interconnection agreements.  Infotelecom does, however.  Briefly, then, under the 1996 Act, state 

utility commissions establish in arbitration the terms of interconnection agreements on which 

carriers do not agree in negotiations (47 U.S.C. § 252(b)), and state commissions approve or 

reject all interconnection agreements, whether negotiated or arbitrated (id. § 252(e)(1) & (2)).  

Those state commission determinations are then subject to review in federal district court.  Id. 

§ 252(e)(6).  Congress thus established in the 1996 Act a system of “cooperative federalism” in 

which the state commissions make the initial decisions concerning interconnection agreements 

and federal district courts review those decisions.  See, e.g., Budget Prepay, Inc. v. AT&T Corp., 

605 F.3d 273, 281 (5th Cir. 2010); Puerto Rico Tel. Co. v. Telecomms. Regulatory Bd. of Puerto 

Rico, 189 F.3d 1, 8 (1st Cir. 1999). 

 

The 1996 Act does not explicitly address enforcement of ICAs, but the courts have 

uniformly concluded, in light of the division of responsibility Congress established for their 

formation, that a claim for enforcement or interpretation of an ICA must be brought in the first 

instance in the state commission that approved the agreement, with the state commission’s 

decision then subject to review in federal district court – and federal courts have routinely 

dismissed breach of ICA claims brought by plaintiffs that failed to exhaust their state 
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commission remedy.  E.g., Core Commc’ns, Inc. v. Verizon Pa., Inc., 493 F.3d, 333, 344 (3d Cir. 

2007) (affirming dismissal of claim for breach of ICA, holds that “interpretation and enforcement 

actions that arise after a state commission has approved an interconnection agreement must be 

litigated in the first instance before the relevant state commission”); BellSouth Telecomms., Inc. v. 

MCImetro Access Transmission Servs., 317 F.3d 1270, 1277 (11th Cir. 2003) (“In granting to the 

public service commissions the power to approve or reject [ICAs], Congress intended to include 

the power to interpret and enforce in the first instance and to subject their determination to 

challenges in the federal courts” (emphasis added). 

 

Thus, the very aim of Infotelecom’s Motion, to obtain an interpretation of its ICA in 

federal court, is directly at odds with a fundamental tenet of the 1996 Act.  Infotelecom espouses 

federal court adjudication in order to avoid potentially “inconsistent or conflicting results.”   

Motion at 1.  Other competing local exchange carriers (“CLECs”) carriers have made the same 

argument – invariably without success.  As the Fifth Circuit explained in another case in which a 

CLEC made the same plea: 
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Budget Prepay, Inc. v. AT&T Corp., 605 F.3d 272, 281 (5th Cir. 2010) (citations omitted).6 

 

 Infotelecom does not make clear in its Motion what sort of “inconsistent or conflicting 

results” it fears.  If it is concerned about the possibility that six state commissions might not all 

interpret the parties’ ICA the same way, Budget Prepay provides the answer:  Differing outcomes 

are perfectly acceptable under the 1996 Act.7  And if Infotelecom is concerned about a possible 

                                                 
6  The district court’s dismissal of Infotelecom’s ICA claim, which Infotelecom is challenging in the Second 
Circuit, is consistent with the proposition that ICA claims belong in state commissions.  AT&T expects the Second 
Circuit to affirm the district court.  Infotelecom would say it expects the Second Circuit to reverse the district court, 
but only 9.6% of civil appeals to the Second Circuit result in reversals.  See Exhibit  3 hereto.   Thus, without doing 
any independent evaluation of Infotelecom’s prospects on appeal, this Commission can reasonably assume that it is 
90% likely the Second Circuit will not reverse the district court, in which event this case will have to proceed to a 
conclusion (unless Infotelecom simply withdraws its complaint), which in turn means that any suspension will have 
done nothing but waste time and hurt AT&T Ohio.  

7  AT&T Ohio anticipates consistent results in this instance, because AT&T’s case is so strong, as the 
Administrative Law Judge in the California proceeding  already concluded.  That ALJ denied Infotelecom’s request 
for emergency relief based in part on her determination, based on the same evidence the Commission will see here, 
that “it is not likely that Infotelecom will prevail on the merits.”  See Exhibit  4 hereto, at 6. 

 [P]ermitting the exercise of federal question jurisdiction in this instance has 
the potential to disrupt the carefully crafted federal-state balance envisioned 
in the [1996] Act, which erects a scheme of “cooperative federalism.” Budget 
Prepay argued before the district court that unless the injunction issued, 
“what you are going to have is a series of 18 state [commissions] looking at 
[the issue], followed by 18 federal appeals” [and] that given the potential for 
inconsistent results, litigating these issues in the state commissions didn’t 
“make as much sense as coming to one court to get the same result.” Yet such 
differing results . . . are part and parcel of cooperative federalism. The 
approach divides responsibility for complex regulatory schemes between 
states and the federal government, with the federal government setting 
general standards and ensuring overall compliance, while state agencies are 
given “latitude to proceed in any number of fashions, provided that they are 
not inconsistent with the Act and FCC regulations.” . . .  Such a scheme 
necessarily implies that states may reach differing conclusions on specific 
issues relating to the implementation of the Act.  Far from being a bug, a 
patchwork of state-by-state implementation rules is a feature of this system 
of cooperative federalism. In implementing such a system, Congress has 
explicitly rejected the “advantages thought to be inherent in a federal forum," 
such as uniform application of federal law. We will not disturb this 
congressional judgment.  
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inconsistency between the Second Circuit’s ruling on Infotelecom’s Second Circuit stay request 

and this Commission’s disposition of [a request for injunctive relief that Infotelecom might make 

here], it should not be.  It is AT&T that will be disadvantaged by any inconsistency, because 

AT&T will have no alternative but to abide by an injunction, no matter who issues it.   

CONCLUSION 

Infotelecom is proposing an unacceptable means (a suspension of the proceedings that 

either will be very long and will greatly prejudice AT&T Ohio or will be fairly short but 

absolutely pointless) – to an improper end (adjudication of a breach of interconnection claim by a 

federal court instead of this Commission).  The Commission should deny Infotelecom’s Motion. 

     
September 21, 2011     Respectfully submitted, 

       AT&T Ohio 
 
 
       By:  /s/ Mary Ryan Fenlon 
        
 

Mary Ryan Fenlon (Counsel of Record) 
Jon F. Kelly 
AT&T Services, Inc. 
150 E. Gay St., Room 4-A 
Columbus, OH 43215 
614-223-3302 
mf1842@att.com 
jk2961@att.com 
 
Dennis G. Friedman 
Mayer Brown LLP 
71 S. Wacker Dr. 
Chicago, IL 60606 
312-701-7319 
dfriedman@mayerbrown.com 
 
Its Attorneys 
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