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In the Matter of the AppHcation of Duke 
Energy Ohio for Authority to Establish a 
Standard Service Offer Pursuant to Section 
4928.143, Revised Code, in the Form of 
an Electric Security Plan, Accounting 
Modifications and Tariffs for Generation 
Service. 

In the Matter of the Application of Duke 
Energy Ohio for Authority to Amend its 
Certified Supplier Tariff, P.U.C.O. No. 20. 

In the Matter of the Application of Duke 
Energy Ohio for Authority to Amend its 
Corporate Separation Plan. 

Case No. 11-3549-EL-SSO 

Case No. 11-3550-EL-ATA 

Case No. n-3551-EL-UNC 

DUKE ENERGY OHIO, INC.'S 
REPLY TO JOINT MOTION TO EXTEND 



Comes now Duke Energy Ohio, Inc., (Duke Energy Ohio or the Company), by and 

through counsel, and for its memorandum in opposition to the Joint Motion for Extension of 

Time, hereby states as follows. 

I. Introduction 

On June 20, 2011, Duke Energy Ohio filed an Apphcation for Approval of an Electric 

Security Plan Pursuant to R.C. 4928.143 (Applicafion). The following day, the Attomey 

Examiner issued an Entry establishing the procedural schedule pursuant to which the matter 

would progress. As instructed, intervenors are to submit testimony by September 7, 2011, and, 

with the exception of depositions, the parties are to complete discovery by September 9, 2011. 

Consistent therewith, a hearing is scheduled to commence on September 20, 2011. These dates 

would allow the Pubhc Utilities Commission of Ohio (Commission) to render a decision on the 

Application in 2011, such that Duke Energy Ohio can implement its new electric security plan 

(ESP), effective January 1, 2012, and upon the scheduled termination of its existing ESP. Now, 

nearly two months after the Attomey Examiner's instmction, a hmited number ofthe thirty-four 

intervenors in this proceeding seek to extend the procedural schedule, including the date by 

which all intervenors are to submit testimony. Specifically, the Joint Movants include 

Constellation New Energy, Inc. and Constellation Energy Commodities Group, Inc. (collectively 

Constellation), Exelon Generation Company LLC (Exelon), the COMPETE Coalition; the Retail 

Energy Suppliers Association (RESA), PJM Power Providers Group, the Ohio Manufacturers' 

Association (OMA), City of Cincinnati, the Ohio Energy Group (OEG), the Kroger Company 

(Kroger), the Office ofthe Ohio Consumers' Counsel (OCC), and the Industrial Energy Users-

Ohio (lEU). For the reasons that follow, the Joint Movants' request should be denied. 



II. Discussion 

A. R.C. 4928.143 does not mandate a 275-day period for the review and decision on 
an application for approval of an electric security plan. 

The Joint Movants suggest that Ohio law imposes a firm, 275-day review period on 

applications filed pursuant to R.C. 4928.143' and, as such, the procedural schedule here must be 

enlarged. But the Joint Movants are incorrect. The statute clearly and unambiguously provides 

that the Commission shall render an order not later than 275 days after the application is filed. 

Furthermore, as the Ohio Supreme Court has concluded, this time parameter is directory and not 

compulsory.^ Consequently, the Commission is not precluded from issuing an order on the 

Company's Application prior to March 21, 2012 (the 275^^ day following the June 20, 2011, 

fifing date), or from establishing a procedural schedule that includes a hearing three months after 

the Application's filing. 

B. The Joint Movants have failed to justify a two-month extension in the 
procedural schedule. 

The Joint Movants contend that the Company's Application "raises a host of novel 

issues" that cannot be reviewed in a thoughtful manner by this Commission should a hearing 

proceed on September 20, 2011.^ But the Joint Applicants are admittedly well versed in the 

issues raised in Duke Energy Ohio's Apphcation. Indeed, these intervenors (or their counsel) 

have conducted discovery, filed testimony, and submitted briefs on the competitive bidding 

process proposed herein, as well as the stmcture of proposed Riders AER-R, RECON, and UE-

GEN. Similarly, the conversion of wholesale rates derived from auction results into retail rates is 

' See Joint Motion for Extension of Time, page 2 ("Section 4928.143(a) {sic). Revised Code, provides a 275 day 
timeframe"). 
^^QQ, in re Application of Columbus Southern Power Co., 128 Ohio St.3d 512, 2011 Ohio 1788,137-39. 
^ See, Joint Motion for Extension of Time, page 2 (August 17, 201 l)(Emphasis added). 



not a new issue.'̂  Thus, these elements ofthe Application cannot be characterized either as novel 

or the justification for altering the existing procedural schedule. 

Similarly irrelevant to the Joint Movants' request are the proposed Rider DR and 

economic development ftmd, as Joint Movants failed to discuss them in their motion. 

Moreover, Duke Energy Ohio's proposal to share in the net profits ofthe energy and 

ancillary services sales is not novel to the Joint Movants. Indeed, witnesses on their behalf have 

recently offered testimony, in the context of an ESP application, on the issue of crediting 

customers with off-system sales.^ Thus, a proposal that expressly includes the sharing of net 

profits between the Company and its customers cannot be seen as so unique an approach that 

protracted discovery is needed prior to a hearing and a Commission decision. 

At best, the only issue that potentially could be perceived as novel is the Company's 

proposed Rider RC. Bul even this is a strained conclusion as a cost-based rider mechanism, in 

and of itself, is not foreign to the Commission or the Joint Movants. Indeed, Joint Movants OEG, 

OCC, OMA, lEU, Kroger, and the City of Cincitmati have been involved in nimierous regulatory 

proceedings before this Commission that concem cost-of-service ratemaking. Further, the Joint 

'' See, In the Matter ofthe Application of Duke Energy Ohio, Inc., for Approval ofa Market Rate Offer to Conduct a 
Competitive Bidding Process for a Standard Service Offer Electric Generation Supply, Accounting Modifications, 
and Tariffs for Generation Service, Case No. 10-2586-EL-SSO, Direct Testimony of Teresa Ringenbach on behalf 
ofRESA, Direct Testimony of David Fein on behalf of Constellation, DirectTestimony of Kevin Higgins on behalf 
of Kroger, and Direct Testimony of Stephen Baron on behalf of OEG, all filed on December 21, 2010. See also post-
hearing briefs of OCC, RESA, Constellation, OMA, OEG, lEU, and Kroger, all filed on January 27, 2011, and reply 
briefs of OCC, RESA, Constellation, OMA, OEG, lEU, and Kroger, all filed on February 3, 2011, and reply briefs 
of RESA, lEU, Kroger, OEG, OMA, and OCC, and letter from the City of Cincinnati adopting Staffs post-hearing 
brief, all filed on February 3, 2011. 
^ See, e.g., In the Matter ofthe Application of Columbus Southern Power Company and Ohio Power Company for 
Authority to Establish a Standard Service Offer, Case No. 11-346-EL-SSO, etaL, Direct Testimony of Joseph 
Dominguez, tiled on behalf of Exelon (July 25, 2011), Direct Testimony of Roy Shanker, filed on behalf of 
FirstEnergy Solutions Corp- (July 25, 2011), as adopted by Constellation via the Direct Testimony of David Fein 
and Exelon via the Direct Testimony of Mr. Dominguez. 



Movants have already examined the appropriateness of Duke Energy Ohio's proposed Rider RC 

to a level of detail that has enabled the submission of testimony on same.^ 

C. Any extension in the procedural schedule must be limited to the hearing date. 

As discussed above, Duke Energy Ohio submits that Joint Movants have not 

demonstrated a need for extending the existing procedural schedule. Assuming, arguendo, 

consideration should be given to doing so, Duke Energy Ohio opposes any extension of the 

existing deadlines for the submission of testimony and the completion of discovery. As noted 

above, the elements ofthe proposed ESP are not, as a whole, so unique and foreign to the Joint 

Movants that more time is needed to prepare testimony or review the fifing. Importantly, the 

purported need to extend the procedural schedule because ofthe "amount of money involved" is 

not sufficient to delay the implementation of a new plan that perpetuates a long-term competitive 

process in Ohio for the procurement of all ofthe energy supply needed for Duke Energy Ohio's 

standard service offer or an economic development fiind intended to result in sustainable 

investment in southwest Ohio. 

The proposals contained in Duke Energy Ohio's Application do not warrant a sixty-day 

extension, particularly as Joint Movants have had ample opportunity to conduct discovery. 

Indeed many of the intervening parties have already taken advantage of such an opportunity. 

The fact that several ofthe Joint Movants have thus far failed to avail or fully avail themselves of 

such an opportunity is not justification of any delay in the procedural schedule. The procedural 

schedule was established more than two months ago, and the Attomey Examiners have required 

expedited treatment in the provision of responses. Duke Energy Ohio has made diligent efforts 

to abide by these parameters in both providing responses and issuing its own discovery. In fact. 

^ Id. See DirectTestimony of Stephen Baron, filed on behalf of Ohio Energy Group (July 25, 2011), Direct 
Testimony of David Fein on behalf of Constellation (July 25, 2011). 



the only party that is prejudiced by the current expedited schedule is Duke Energy Ohio, which 

was given a brief window of opportunity to conduct discovery on intervenors prior to the 

September 20 hearing but following the filing of intervenor testimony on September 7. Duke 

Energy Ohio however, has not requested any extension. Any extension in the procedural 

schedule must be limited to the hearing date. 

Retaining the existing deadlines for the submission of testimony and the completion of 

discovery has the added advantage of enabling timely and meaningful settlement discussions. 

Absent the submission of testimony by the intervenors and Commission Staff, the parties cannot 

engage in productive dialogue regarding settlement as there would be the tendency for 

intervenors or Staff to withhold their litigation positions. But settlement discussions warrant a 

full and rigorous debate and Duke Energy Ohio thus submits that neither the filing of testimony 

nor the completion of discovery should be delayed. 

Finally, this is not the first time that parties have participated in more than one complex 

case on behalf of their respective clients. Many of the parties in Duke Energy Ohio's case 

participated in multiple cases in 1999 during the time the Commission first detennined how to 

implement the General Assembly's directive to deregulate. And these same parties participated 

in multiple standard service offer (SSO) cases after Amended Substitute Senate Bill 221 was 

passed. Although Duke Energy Ohio is sympathetic to the challenges presented by multiple 

cases and complex issues, those challenges do not warrant delaying the needed certainty with 

regard to the SSO stmcture that will replace the Company's existing - and soon to expire - ESP. 

As such, any delay in the hearing date must be modest {e.g., not more than fourteen days) such 

that the Company may implement a new plan effective January 1, 2012, 



Respectfully submitted. 

DUKE ENERGY OHIO, INC. 

AmyB./Seni^ 
Deputy iGeberal Col 
Elizabettm. Watts 
Associate General Counsel 
Rocco O. D'Ascenzo 
Associate General Counsel 
139 E. Fourth Street, 1303-Main 
P.O. Box 961 
Cincinnati, Ohio 45201-0960 
(513) 287-4359 (telephone) 
(513) 287-4385 (facsimile) 
Amy.Spiller(a!duke-energy.com (e-mail) 



CERTIFICATE OF SERVICE 

I hereby certify that a tme and accurate copy of the foregoing was delivered via U.S. mail 

(postage prepaid), personal, or electronic mail delivery on this the 22"'' day o f ^ g u s t 2011, to 

the following: 

Steven Beeler 
John Jones 
Assistant Attomey Generals 
Public Utilities Commission of Ohio 
180 East Broad Street 
Columbus, Ohio 43215 
Steven,beeler@puc. state. oh.us 
John.jones(gpuc.state.oh.us 

Counsel for Staff, Public Utilities 
Commission of Ohio 

Samuel C. Randazzo 
Frank P. Dan 
Joseph E. Ohker 
McNees Wallace & Nurick LLC 
21 E. State Street, 17th Floor 
Columbus, Ohio 43215 
sam@mwncmh.com 
fdarr{gmwncmh.com 
joliker(gm wncmh.com 

Counsel for Industrial Energy Users-Ohio 

Thomas J. O'Brien 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, Ohio 43215 
tobrien(Sfiricker.com 

Counsel for the City of Cincinnati 

Jody Kyler 
David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
dboehm@bkllawfinn.com 
mkurtz@bkllawfirm.com 
jkyler@bkllawfirm.com 

Counsel for Ohio Energy Group 
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Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
Findlay, OH 45839-1793 
cmooney2@columbus.rr.com 

Counsel for Ohio Partners for 
Affordable Energy 

M. Howard Petricoff 
Stephen Howard 
Vorys, Sater, Seymour, and Pease, LLP 
52 East Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
mhpetricoff@vorys.com 

Counsel for the Retail Energy Supply Association 

Douglas E. Hart 
441 Vine Street, Suite 4192 
Cincinnati, Ohio 45202 
dhart @douglasehart .com 

Counsel for The Greater Cincinnati 
Health Council 

Jeffrey L. Small 
Joseph P. Serio 
Melissa R. Yost 
Assistant Consumers' Counsel 
Office ofthe Ohio Consiuners' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
small@occ.state.oh.us 
serio @occ. state, oh, us 
yost@occ,state.oh.us 

Counsel for the Office of the Ohio Consumers' 
Counsel 

Trent A. Dougherty 
Nolan Moser 
Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, Ohio 43212-3449 
trent@theoec.org 
no lan@theo ec. org 

Counsel for the Ohio Environmental 
Council 

Lisa G. McAlister 
Matthew W. Wamock 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215 
lmcalister@bricker.com 
mwamock@bricker.com 

Counsel for Ohio Manufacturers Association 
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Mary Christensen 
Christensen & Christensen, LLP 
8760 Orion Place, Suite 300 
Columbus, OH 43240 
mcliristensen@columbuslaw.org 

Counsel for People Working 
Cooperatively, Inc. 

Tara C. Santarelli 
Environmental Law & Policy Center 
1207 Grandview Ave., Suite 201 
Columbus, Ohio 43212 
tsantarelli@elpc.org 

Counsel for the Environmental Law & 
Policy Center 

David I. Fein 
Vice President, Energy Policy- Midwest 
Constellation Energy Group, Inc, 
550 West Washington Blvd, Ste 300 
Chicago, IL 60661 
David.fein@constellation.com 

For Constellation Energy Group, Inc. 

Mark S. Yurick, Esq. 
Zachary D. Kravitz, Esq. 
Chester, Wilcox & Saxbe, LLP 
65 East State Street, Suite 1000 
Columbus, Ohio 43215-4213 
myurick@cwslaw.com 
zkravitz@cwslaw.com 

Counsel for the Kroger Company 

M. Howard Petricoff 
Michael J. Settineri 
Vorys, Sater, Seymour, and Pease, LLP 
52 East Gay Street 
P.O.Box 1008 
Columbus, Ohio 43216-1008 
mhpetricoff@vorys.com 
misettineri@vorys,com 

Counsel for Constellation NewEnergy, Inc. and 
Constellation Energy Commodities Group, Inc. 

Cynthia Fonner Brady 
Constellation Energy Resources, LLC 
550 West Washington Blvd, Ste 300 
Chicago, IL 60661 
Cynthia.brady@constellation.com 

For Constellation NewEnergy, Inc. and Constellatio 
Energy Commodities Group, Inc. 
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mailto:David.fein@constellation.com
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Matthew Satterwhite 
Erin Miller 
American Electric Power Service Corpora 
1 Riverside Plaza, 29 "̂ Floor 
Columbus OH 43215 
mj satterwhite@aep. com 
ecmillerl@aep.com 

Alhson Haedt 
Jones Day 
325 John H McConnell Blvd, Ste 600 
Columbus OH 43215-2673 
aehaedt@jonesday.com 

Counsel for FirstEnergy Solutions Corporation 

Counsel for Columbus Southern Power 

Company and Ohio Power Company 

Mark A. Hayden 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
haydenm@firstenergycorp.com 

Counsel for FirstEnergy Solutions 
Corporation 

David A. Kutik 
Jones Day 
North Point 
901 Lakeside Avenue 
Cleveland, OH 44114 
dakutik@jonesday.com 

Counsel for FirstEnergy Solutions Corporation 

James F. Lang 
Laura C. McBride 
N, Trevor Alexander 
Calfee, Halter & Griswold LLP 
1400 KeyBank Center 
800 Superior Ave. 
Cleveland, OH 44114 
jlang@calfee.com 
lmcbride@calfee.com 
talexander(a)calfee.com 

Ann M. Vogel 
American Electric Power Service 
Corporation 

th 1 Riverside Plaza, 29'" Floor 
Columbus OH 43215 
amvogel@aep.com 

Counsel for AEP Retail Energy Partners LLC 

Counsel for FirstEnergy Solutions 
Corporation 
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Gregory Poulos 
EnerNOC, Inc. 
101 Federal Street, Suite 1100 
Boston, MA 02110 
gpoulos@enemoc.com 

Counsel for EnerNOC, Inc. 

Joseph M. Clark 
Vectren Retail, LLC d/b/a Vectren Source 
6641 North High Street, Suite 200 
Worthington, OH 43085 
jmclark@vectren.com 

Counsel for Vectren Retail, LLC d/b/a 
Vectren Source 

Glen Thomas 
GT Power Group 
1060 First Ave, Ste 400 
King of Pmssia, PA 19406 
gthomas@gtpo wergroup. com 

For PJM Power Providers Group 

Dane Stinson 
Bailey Cavalieri LLC 
10 West Broad Street, Suite 2100 
Columbus, Ohio 43215 
Dane.Stinson@BaileyCavafieri.com 

Counsel for Direct Energy 

Douglas E. Hart 
441 Vine Street, Suite 4192 
Cincinnati, Ohio 45202 
dhart@douglasehart.com 

Counsel for Eagle Energy, LLC 

M. Howard Petricoff 
Stephen Howard 
Vorys, Sater, Seymour, and Pease, LLP 
52 East Gay Street 
P.O.Box 1008 
Columbus, Ohio 43216-1008 
mhpetricoff@vorys.com 

Counsel for PJM Power Providers Group 

Laura Chappelle 
Chappelle Consulting 
4218 Jacob Meadow 
Okemos, MI 48864 
laurac@chappelleconsulting.net 

For PJM Power Providers Group 

Teresa Ringenbach 
Senior Manager - Government and Regulatory Affairs 
(Midwest) 
Direct Energy, LLC 
9605 El Camino Lane 
Plain City, OH 43064 
teresa.ringenbach@directenergy.com 

For Direct Energy 
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M. Howard Petricoff 
Special Assistant Attomey General 
Vorys, Sater, Seymour, and Pease, LLP 
52 East Gay Street 
P.O.Box 1008 
Columbus, Ohio 43216-1008 
mhpetricoff@vorys,com 

Counsel for Miami University and the 
University of Cincinnati 

William L. Massey 
Covington & Burling, LLP 
1201 Pennsylvania Ave., NW 
Washington, DC. 20004 
wmassey@cov,com 

Counsel for COMPETE Coalition 

M. Howard Petricoff 
Michael Settineri 
Vorys, Sater, Seymour, and Pease, LLP 
52 East Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
mhpetricoff@vorys.com 

Counsel for COMPETE Coalition 

Joel Malina 
Executive Director 
COMPETE Coafition 
1317 F Street, NW, Suite 600 
Washington, DC 20004 
mafina@wexlerwalker. com 

Counsel for COMPETE Coalition 

Andrew J. Sonderman 
Margeaux Kimbrough 
Kegler Brown Hill & Ritter LPA 
Capitol Square, Suite 1800 
65 East State Street 
Columbus, Ohio 43215 
asonderman@keglerbrown.com 
mkimbrough@keglerbrown.com 

Counsel for Duke Energy Retail Sales, 
LLC 

John W. Bentine 
Chester Wilcox and Saxbe LLP 
65 East Stale Street, Suite 1000 
Columbus, Ohio 43215 
jbentine@cwslaw.com 

Counsel for 
American Municipal Power, Inc. 

Vincent Parisi 
Matthew White 
Interstate Gas Supply, Inc 
6100 Emerald Parkway 
Dublin OH 43016 
vparisi@igsenergy,com 
mswhi te@igsenergy. com 

Counsel for Interstate Gas Supply, Inc. 

Christopher Allwein 
Williams, Allwein and Moser, LLC 
1373 Grandview Ave,, Suite 212 
Columbus, Ohio 43212 
callwein@williamsandmoser.com 

Counsel for the Natural Resources Defense Council 
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M. Howard Petricoff 
LijaKaleps-Clark 
Vorys, Sater, Seymour, and Pease, LLP 
52 East Gay Street 
P.O.Box 1008 
Columbus, Ohio 43216-1008 
mhpetricoff@vorys,com 

Counsel for Exelon Generation 
Company, LLC 

David Stahl 
Scott Solberg 
Arin Aragona 
Eimer Stahl Klevom & Solberg LLP 
224 S Michigan Ave, Ste 1100 
Chicago, IL 60604 
dstahl@eimerstahl.com 
ssolberg@eimerstahl.com 
aaragona@eimerstahl.com 

Counsel for Exelon Generation 
Company, LLC 

Anastasia O'Brien 
Vice President and Deputy General 
Cotmsel 
10 South Dearbom St, 49'*' Floor 
Chicago, IL 60603 
Anastasia.obrien@exeloncorp .com 

Counsel for Exelon Generation 
Company, LLC 

Rick D. Chamberlain 
Behrens, Wheeler, & Chamberlain 
6 N.E. 63rd Street, Suite 400 
Oklahoma City, OK 73105 
Rdc_law@swbell.net 

Counsel for Wal-Mart Stores East, LP 
and Sam's East, Inc. 

Jesse Rodriguez 
Public Policy & Affairs Manager 
Exelon Generation Company, LLC 
300 Exelon Way 
Kennett Square, PA 19348 
Jesse.rodriguez@exeloncorp.com 

For Exelon Generation Company, LLC 

Sandy I-ru Grace 
Exelon Business Services Company 
101 Constitution Ave NW 
Washington DC 20001 
S andy. grace@exeloncorp .com 

Counsel for Exelon Generation Company, LLC 

Kevin Osterkamp 
Roetzel & Andress LPA 
155 East Broad Street, 12 '̂' Floor 
Columbus, Ohio 43215 
kosterkamp@ralaw.com 

Counsel for Wal-Mart Stores East, LP and Sam's 
East, Inc. 

Barth E. Royer 
BeU& Royer Co., LPA 
33 South Grant Avenue 
Columbus, Ohio 43215-3927 
BarthRoyer@aol.com 

Counsel for Dominion Retail, Inc. 
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Gary A, Jeffries 
Dominion Resources Services, Inc. 
501 Martindale St, Suite 400 
Pittsburgh, PA 15212-5817 
Gary.A.Jeffries@dom.com 

Counsel for Dominion Retail, Inc. 
Jouette Brenzel 
221 E Fourth St, 103-1280 
Cincinnati, OH 45202 
jouett.brenzel@cinbell.com 

Counsel for Cincinnati Bell Inc. 

Sharon M. Hillman 
Executive Vice President 
10 South Riverside Plaza 
Suite 1800 
Chicago, IL 60606 
sharonhillman@mc2energyservices.com 

Counsel for RESA 

Douglas Hart 
441 Vine St, Suite 4192 
Cincinnati, OH 45202 
dhart@douglasehart.com 

Counsel for Cincinnati Bell Inc. 

Tammy Turkenton 
Pubhc Utifities Commission of Ohio 
Accounting & Electricity Div., Utilities Dept. 
180 East Broad Street 
Columbus, Ohio 43215 
Tammv.turkenton@puc.state.oh.us 

Matthew R. Cox 
McDonald Hopkins of Counsel 
41 South High Street 
Suite 3550 
Columbus, OH 43215 
mcox(aJmcdonal dhopkins .com 

Counsel for Small Enterprises 
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