“Iy

ik

\

BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The AES
Corporation, Dolphin Sub, Inc., DPL Inc. and
The Dayton Power and Light Company for
Consent and Approval for a Change of
Control of The Dayton Power and Light
Company

Case No. 11-3002-EL-MER

T Vi gt et gy’ "t

REPLY COMMENTS OF INDUSTRIAL ENERGY USERS-OHIO

0oNd
90:5 Hd 8190V 10T

Samuel C. Randazzo, Counsel of Record
Frank P. Darr

Joseph E. Oliker

MCNEES WALLACE & NURICK LLC
21 East State Street, 17" Floor -
Columbus, OH 43215-4228
Telephone; (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com

August 18, 2011 Attorneys for Industrial Energy Users-Ohio

This 1s to certify that the images appearing are an
accurate and| complete reproduction of a case file
documant dellﬁd in the recular cour

T ze of bugineas,
(C35012:4 ) Tachaizian ,“iﬂﬁ li 8 Elﬁﬂ |

Lote Pros

AlQ BNIL3K¥00-03A1303Y


mailto:sam@mwncmh.com
mailto:fdarr@mwncmh.com
mailto:joliker@mwncmh.com

BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The AES )
Corporation, Dolphin Sub, Inc., DPL Inc. and ) Case No. 11-3002-EL-MER
The Dayton Power and Light Company for )
Consent and Approval for a Change of )
Control of The Dayton Power and Light )

)

Company

REPLY COMMENTS OF INDUSTRIAL ENERGY USERS-OHIO

On May 18, 2011, AES Corporation (*AES"), DPL Inc. (*DPL"), and The Dayton
Power and Light Company ("DP&L”) (collectively “Applicants”) filed an Application for
Consent and Approval for a Change of Control of The Dayton Power and Light
Company (“Application”) that would result in DPL surviving as a wholly-owned
subsidiary of AES. The Public Utilities Commission of Ohio (“Commission”) suspended
the matter so that the Application would not be deemed approved by operation of law.
The Commission further established a comment cycle. The Industrial Energy Users-
Ohio {"IEU-Ohio”) filed a motion to intervene on May 20, 2011 and a revised motion to
intervene on May 23, 2011.

The Applicants must demonstrate that the change of control will promote the
public convenience and result in the provision of adequate service at a reasonable rate,

rental, toll, or charge." On July 18, 2011, IEU-Ohio and several other interested parties®

' Section 4905.402(B), Revised Code.
2 In addition to IEU-Ohio, comments were filed by Ohio Partners for Affordable Energy {("OFAE"), the City

of Dayton ("City”), Commission Staff (“Staff"), First Energy Solutions Corp. (“FES”), OMA Energy Group
{"OMA™), and Ecos Energy LLC (“Ecos”).
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filed comments in response to the Commission’s directive. The commenters generally
agree that the Commission should be concerned with the rates and service after the
proposed change of control. They also raise concerns about the commitments made by
the buyer to the community.® Further, many of the parties identified the Applicants’ lack
of commitment to flow through any benefits that result from the merger.* Thus, the filed
Comments addressed traditional concerns raised by utility mergers.

Although the initial comments reveal several common concerns and a high
degree of consensus that the proposed change of control as presented by the
Application fails to satisfy the statutory requirements for approval, they also suggest that
the Application raises a broader issue. The broader issue is framed by fhe influence
that the highly leveraged merger-related financing will likely have on Applicants’
willingness to provide proactive support (after any merger approval) for customer-
focused opportunities to reduce electric bills through competitive sourcing of generation

supply.® As the Commission knows, State policy requires the Commission to, among

® OPAE Comments at 5-7; City Comments at 3-4.

* OPAE Comments at 7; Staff Comments at 6-7 (some of the shared savings should be used to
implement a new billing system); OMA Comments at 3.

® Policy makers and regulators can sometimes be distracted by stakeholders who attempt to frame the
debate as involving a choice between “regulation” and "competition” as though these words have some
certain or necessary definition. But the core purpose of economic regulation has always been to act as a
“substitute for the discipline of competitive markets,"” not to protect utilities from such discipline or to make
captive customers responsible for supporting utilities in the lifestyle to which they have become
accustomed. William Steinhurst The Electric Industry at a Glance 16-17 (2008) (available via the Internet
at http://'www.niri.org/pubs/electricity/electricity_at a_glance. pdf (viewed Aug. 17, 2008)). Technological
advances accompanied by changes in laws and regulations that define the relationship between energy
suppliers and their customers provide opportunities to allow competitive markets to do directly what
regulation and regulators can, at best, only do indirectly. Therefore, reliance on competition is a tool for
protecting and advancing the public interest in reliable service, reasonable prices, continuous
improvement and innovaticn. It is a means to these ends. A proper understanding of the purpose of
economic regulation is a foundation for embracing appropriate reliance on competition to advance and
protect the puhlic interest, not a reason cast competition and regulation as opposing forces.
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other things, “[e]nsure diversity of electricity supplies and suppliers by giving consumers
effective choices over the selection of those supplies and suppliers.”

In evaluating the claims and commitments made by the Applicants, the
Commission is bound to recognize that the Applicants are fiduciaries for their
shareholders and that this fiduciary obligation will remain if the Commission approves
the merger. It is the Commission, in this instance, that must ensure that this fiduciary
obligation neither results in nor enables a structure more likely to produce an
unreasonable or excessive transfer of wealth from consumers to the Applicants acting
as agent for their owners.

The concerns expressed in IEU-Ohio’s initial comments with regard to
competitive retail electric services are rooted in the Applicants’ failure to make any
commitments by which the Applicant’s fiduciary obligations to their shareholders will be
held in check by “effective choices” exercisable by consumers. Ohio law promotes the
availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced electric service.” To that end, state policy seeks to ensure the
diversity of electric supplies and suppliers® and that retail electric consumers are
protected from market deficiencies and market power.® Based on these policy goals
and the failure of the Applicants to proactively advance commitments directed to these

goals, the Commission should require the Applicants to show how the proposed change

® Section 4928.02(C), Revised Code.
7 Section 4928.02(A), Revised Code.
® Section 4928.02(C), Revised Code,

? Section 4928.02(1), Revised Code.
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of control, if approved, will advance the state policies encompassed in Section 4928.02,
Revised Code.

The need to ensure that effective consumer choices are not compromised by the
proposed change in control is real in this case because pressure to protect revenues
will likely be substantial. Under its current electric security plan ("ESP”), DP&L already
has secured significant financial benefits that are not subject to discipline, for example,
by the Significantly Excessive Earnings Test ("SEET"). Moreover, the Commission's
own “apples to apples” information on electric suppliers indicates that the “price to
compare” in DP&L's current residential SSO rates are above market.'® As the Initial
Comments also showed, a DPL subsidiary, DPL Energy, LLC ("DPLE"), has participated
in efforts to block proposals in New Jersey to lower rates for customers, and issues
raised by FES regarding barriers to the entry of competition in the DPL service territory
raise serious concerns about DP&L's compliance with state policy regarding competitive
supplies and suppliers.”’ Because the proposed merger is to be financed through a
highly leveraged capital structure with the required total capital including a premium, it
would be imprudent to assume that this capital structure and capitalization amount will
not impose financial pressure on AES, the buyer, or that AES fiduciary obligations to its
owners will not result in plans, proposals or strategies that are designed to block
revenue and market share erosion that might otherwise occur if consumers have

effective choices over supplies and suppliers.

% hitp/Awww. puco.ohic.gov/pucofindex.cfm/apples-to-applesielectric-apples-to-apples-chart/  {viewed

Aug. 17 _2011).
" FES Comments at 3-8.
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Conditioning the merger to protect customers’ access to competitive supplies and
suppliers is a necessary first step in assuring that customers do not become the default
source of funding to support the highly leveraged capital structure and the premium-
enriched total capitalization that are core components of the Applicants’ change in
control plans.

Based on the concerns raised by the Application, IEU-Ohic renews its
recommendation that the Commission grant the pending intervention requests, find that
the relief requested in the Application may be unreasonable and establish a procedural
schedule so that contested issues can be addressed by the Commission based on the
evidence and the law. It is also IEU-Ohio’s position that the Commission must impose
conditions on the proposed change of control so as to, among other things, ensure that
the consumers have full and unencumbered access to Competitive Retail Electric
Service ("CRES") suppliers and that the debt service obligations associated with the
proposed highly-leveraged transaction are not funded through non-bypassable charges,
unduly prejudicial capacity charges that apply to shopping customers or their CRES
suppliers, or other restrictions on shopping. Such conditions can be best considered
and addressed by requiring the Applicants to file an application to establish DP&L's
successor SSO and consolidating the SSO application with the Application filed in this

proceeding.
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Respectfully submitted,

7B

Samugl C. Randazzo (Counsel of Record)
Frank P. Darr

Joseph E. Oliker

MCNEES WALLACE & NURICK LLC
21 East State Street, 17" Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com

Attorneys for Industrial Energy Users-Ohio
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Reply Comments of Industrial Energy
Users-Ohio was served upon the following parties of record this 18" day of August 2011,

via electronic transmission, hand-delivery or first class U.S. mail, postage prepaid.

Daniel R. Conway

Andrew C. Emerson

PORTER, WRIGHT, MORRIS & ARTHUR LLP
41 South High Street

Suites 2800-3200

Columbus, OH 43215-6194
dconway@porterwright.comn
aemerson@porterwright.com

ON BEHALF OF THE AES CORPCORATION AND
DOLPHIN SUB, INC.

Arthur G. Meyer

The Dayton Power and Light Company
1065 Woodman Drive

Dayton, OH 45432
arthur.meyer@dplinc.com

ON BEHALF OF THE DAYTON POWER AND
LIGHT COMPANY

Charles J. Faruki

Jeffrey S. Sharkey

FARUKI IRELAND & COX P.L.L.
500 Courthouse Plaza, S.W.
10 North Ludlow Street
Dayton, OH 45402
cfaruki@ficlaw.com
jsharkey@ficlaw.com

ON BEHALF OF DPL INC. AND THE DAYTON
POWER AND LIGHT COMPANY
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Frank P. Darr

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

P.O. Box 1793

Findlay, OH 45839-1793
cmooney2@columbus.rr.com

ON BEHALF OF OHIC PARTNERS FOR
AFFORDABLE ENERGY

Lisa G. McAlister

Matthew W. Warnock
BRICKER & ECKLER LLFP
100 South Third Street
Columbus, OH 43215-4291
Imcalister@bricker.com
mwarnock@bricker.com

ON BEHALF OF THE OMA ENERGY GROUP

Mark A. Hayden

FirstEnergy Service Company
76 South Main Street

Akron, OH 44308
haydenm@firstenergycorp.com

Colleen M. O’'Neil

Kevin P. Shannon

CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center

800 Superior Ave.

Cleveland, OH 44114
coneil@calfee.com
kshannon@calfee.com

ON BEHALF OF FIRSTENERGY SOLUTIONS
CORPORATION.
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Steven Beeler

Assistant Attorneys General
Public Utilities Section

180 E. 6road Street

Columbus, Ohic 43215
steven.beeler@puc.state.oh.us

ON BEHALF OF THE PuBLIC UTILITIES
COMMISSION OF OHIO

Christopher L. Miller, Counsel of Record
Gregory H. Dunn

Asim Z.Hague

SCHOTTENSTEIN Z0X & DUNN Co., LPA
250 West Street

Columbus, Chio 43215
cmiller@szd.com

gdunn@szd.com

ahaque@szd.com

ATTORNEYS FOR THE CITY OF DAYTON, OHIO

David F. Boehm

Michael L. Kurtz

BCEHM, KURTZ & LOWRY

36 East Sevanth Street, Suite 1510
Cincinnati, OH 45202
dboehm@BKLIlawfirm.com
mkurtz@BKLlawfirm.com

ON BEHALF OF THE OHIO ENERGY (GROUP

Thomas Melone

Chief Executive Officer and General
Counsel

Ecos Energy LLC

c/o Allco Renewable Energy Limited
14 Wall Street, 20" Floor

New York, NY 10005
Thomas.Melone@AllcoUS.com

ON BEHALF OF EC0Os ENERGY LLC
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Richard L. Sites

General Counsel & Senior Director of Health
Policy

Ohio Hospital Association
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ricks@ohanet.org

Thomas J. O'Brien

BRICKER & ECKLER, LLP
100 South Third Street
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tobrien@bricker.com

ON BEHALF OF THE OHI0 HOSPITAL
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