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Columbus Southern Power Company and Ohio Power Company (collectively
“AEP Ohio™) file this memorandum contra to the motions to strike filed by Ohio
Consumers’ Counsel (“OCC”) and the Industrial Energy Users-Ohio (“IEU™)
{collectively “Moving Parties”) filed on August 10 and August 11, 2011 respectively.
The Moving Parties confuse Commission rulings and tariffs with extra record evidence.
The Commission should deny the motions and if it desires, take administrative notice of
its promulgated decisions that are the source of the data in the tables that provide a
comparison for Commission review.

The Moving Parties assert that AEP Ohio improperly included a comparison of its
monthly POLR charge to other utilities’ monthly charges for the POLR function. OCC

asserts that this information is not submitted during the course of the proceeding and not
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made available for cross-examination. (OCC Motion at 1), IEU also asserts that this
information 1s not part of the record of evidence in this case. (IEU Motion at 2).

The information used and described from the table on page 30 of AEP Ohio’s
initial brief is taken straight from Commission approved tariffs as ordered by the
Commission in the respective cases. The DP&L information was taken from the Dayton
Power and Light Company Tariff Second Revised Sheet No. G25, on file with the
Commission. (See Attachment 1). The Duke information was taken from its tariffs on
file with the Commission. Specifically, the information is provided in Duke’s 1) Rider
SRA-CD reflected on P.U.C.O. Electric No. 19, Sheet No. 54.4 and 2) Rider SRA-SRT
reflected on P.U.C.O. Electric No. 19, Sheet No. 56.20 (collectively See Attachment 2).
The application of Duke’s tariff provisions can be found in the Commission’s Opinion
and Order in Commission case number 08-920 on pages 14 and pages 26-28.

The Commission has the authority to recognize its own decisions and the tariffs it
approves. "It is settled that the published tariff, so long as in force, has the effect of a
statute[.]” Anthony Carlin Co. v. Nines (1923), 107 Ohio St. 328, 333." In essence, OCC
and IEU are objecting to a citation to a Commission issued document that has the
standing of a statute. A document that is easily located on the Commission's website.

The Commission recognizes that it is "not an unusual or novel concept that the

! See also Chesner v. Stewart Title Guar. Co., No, 1:06CV00476, 2009 U.S. Dist.
LEXIS 22453, at *¥15 (N.D.Ohio Jan. 9, 2009) ("Ohio courts have held that the rate
filings or tariffs,' once approved by the relevant overseer, 'have the force and effect of
law."") (quoting Barr v. Ohio Edison Co. (Feb. 25, 1995), 9th Dist. No. 16629); Vorhees
v. Jovingo, 4th Dist. Nos. 04CA16, 04CA17 and 04CA18, 2005-Ohio-4948, 146 ("A
tariff filed in accordance with the law has the force and effect of a statute."), appeal not
allowed, 108 Ohio St.3d 1473, 2006-Ohio-665; Carter v. American Teleph. & Telegraph.
Co., 365 F.2d 486, 496 (5th Cir. 1966) ("[A] tariff, required by law to be filed, is not a
mere contract. It is the law.").



Commission, on its own motion, should take administrative notice of a public document,
such as a tariff, that exists in its own records. Additionally, the tariff does not need to be
explained by the Commission, but rather speaks for itself”" United Telephone Company of
Ohio dba Embarg, Case No. 07-760-TP-BLS (Entry on Rehearing dated February 13,
2008). In fact, the Commission has taken administrative notice of tariff provisions of
other Ohio utilities for comparison purposes. See In the Matiter of the Complaint of
Buckeye Linen Service, Complainant, v. Ohio Power Company, Case No. 93-782-EL-
CSS (Opinion & Order dated April 7, 1994) ("for purposes of comparison, the examiner
took administrative notice of the tariffs of the following utility companies: Toledo Edison
Company, Cincinnati Gas & Electric Company, Cleveland Electric Illuminating
Company, Columbus Southern Power Company, Dayton Power and Light Company, and
Ohio Power Company"). For these reasons, OCC's and IEU’s arguments must be
rejected.

The support cited by OCC in its motion does not support the relief it seeks. OCC
cites to an Ohio American Opinion and Order in footnote 2 of its motion as support for
the statement that the Commission recently granted a number of OCC’s motion to strike
non-record information in a post-hearing brief. What OCC did not share with the
Commission is that the Commission denied OCC’s request to strike a reference to the
Federal Register and to a FirstEnergy tariff. The Commission did grant the striking of
past testimony from other cases and reports used elsewhere, but consistent with the case
law and common practice, the tariff was upheld as a proper document to use in the brief.
The Commission can follow the authority provided by OCC and again deny the motion to

strike and recognize the tariff comparison.



The Commission is in the best position to determine the meaning of its own
decisions and apply its decisions as it sees fit when faced with decisions in other cases.
The table is merely a tool to assist the Commission in applying its previously made
decisions to provide context for what else is present in the industry. The circumstances
surrounding the approval of the amounts is known by the Commission and can be
weighed as the Commission sees fit.

The Moving Parties warning about the Commission record before the Supreme
Court of Ohio is alse without merit. In the decision leading to the remand, the Court
discussed the need for a more developed record to support the findings reached by the
Commission. Any insinuation that the Court was warning the Commission about relying
on matters outside of the record provides an inaccurate analysis of the Court’s ruling and
the facts underlying the items sought to be stricken. However, to the extent any party
may consider Commuission orders and Commission approved tariffs outside of the
allowable documents for the Commission to rely upon, the Commission, as it did in the
Buckeye Linen Service case discussed above, can simply take administrative notice of its
previous work to prevent the concern raised by intervenors that reliance upon this
information as support for any Commission decision should the Commission ultimately
reinforce its initial decision with a broader scope of evidentiary support and deeper
explanation as requested by the Court.

It should alse be noted that the question about whether Duke had a POLR charge
was 4 point previously raised in the docket and even a point of confusion in the hearing.
Specifically, in the cross-examination of AEP Ohio witness Thomas, counsel for

Constellation asked the witness about a POLR charge for Duke. The questions assumed



the lack of a charge, while the witness testified there was a tariff charge. Specifically the
transcript reflects the following:

Q. Isn’t it true that in Duke the only POLR payment is a 15 percent penalty if a
customer returns before the end of the ESP period?

A, No 1 believe they have an additional POLR charge as well.
Q. And what’s the basis of that understanding?

A. I recall that they have a tariff POLR charge. I don’t recall the details, but T
recall that they do have a tariff POLR charge.

Tr. Vol. II at 287 (Cross-examination of AEP Ohio witness Thomas). The existence of
Duke’s tariff was in the record and the table populated the representation of the witness
with Commission approved data. In addition, this is not the first time the Moving Parties
have been presented the table in this docket. AEP Ohio included this table, prior to the
hearing, in its May 20, 2011 Initial Merit Filing on Remand at page 20, that was docketed
and served on all parties. The inclusion of Commission approved tariffs and orders

provides the proper context and clarifies the point of confusion left in the record.



AEP Ohio respectfully requests the Commission to deny the motions to strike the
information derived from Commission orders and approved tariffs and take
administrative notice for purposes of doing a comparison as the Commission sees fit.
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THE DAYTON POWER AND LIGHT COMPANY Second Revised Sheel No, G235

MuacCregor Park Cancels
1065 Woodman D, First Revised Sheet No. (G258
Dayton, Ghio 43432 Page t of 2

PACO. No. 17
ELECTRIC GENERATION SERVICE
RATE STABILIZATION CHARGE
DESCRIPTION:

The Rate Stabilization Charge (RSC) rider is intended to compensate DP&L for providing stabilized rates
for customers and Provider of Last Resort Service.

APPLICABLE:

Tle RSC rider wil] be assessed beginning January |, 2006 on all Castomers served mnder the Blectric
Generation Service Taviff Sheets G9-G18 based on the following rates.

CHARGIES;
Residential
Energy Charge (0-750 kWh) £0.00634  &KWh
Energy Charge {over 750 kWi 30,0057  /kWh
Residential Heating - Rate A
Energy Charge (0-750 kWh) $0.00634  /kWh
Energy Charge {over 750 kWh) Summer $0.00517 /kWh
Energy Charge (over 750 kWh) Winter $0.00310  %Wh
Residential Heating — Rate B
Encrgy Charge (0~750 kWh) 50.00634  /kWh
Energy Charge (over 750 kWh) Summer 50.00517  /Wh
Energy Charge {over 750 kW but less than first 150 kwh
Per kW of billing Demand} Winter $0.00517  A&WDL
Energy Charge {all kwWh over 150 kWh per kW of billing
Demand) Winter 50000165 A&Wh
Secondary :
Billed Bemand (over 5 kW) © 5081245 kW
Energy Charge (0-1,500kWh) 30.00681  /kWh
Erergy Charge (1,501-125,000 kWh) 30.00200  /kWh
Energy Charge (over 125,000 kWh) 50.00254  MWh
Max Charge $0.01587 /kWh

Filed pursuant to the Opinion and Order in Case No. 09-1908-EL-ATA dated April 6, 2010, of the Public
Utilities Conumisston of Ohio. ‘

Issued April 29, 2010 Elfective May 1, 2010
Issued by
PAUL M. BARBAS, President and Chiel Executive Officer




THE DAYTON POWER AND LIGHT COMPANY Second Revised Sheet No. G235

MacGregor Park Cancels
1363 Woodman Dr. First Revised Sheet No. (G25
Dayton, Ohio 45432 . Page 2 of 2

PU.C.O. No. 17
ELECTRIC GENERATION SERVICE
RATE STABILIZATION CHARGE

Billed Demand $1.00212 /KW

Energy Charge $0.00239  /&kWh

Max Charge S0.Q1675  KWh
Primary-Substation

Billed Demand 31.05943 /KW

Energy Charge $0.00228  /kWh
High Voltage

Billed Demand FLO3470 KW

Energy Charge 5000225 /kWh

Private OQuedoor Lighting

9,500 Limmens High Pressure Sodinn 50.41074  Nmup/month

28 000 Lumens High Pressare Sodium $0.23638  Aamp/month

7,000 Lumens Mercury $0.21297  famp/month

21,000 Lumens Mercury $0.39604  jlamp/month

2,500 Lumens Tncandescent $0.26302  Nlamp/month

7,000 Lumens Fluorescent $0.37072  /lamp/month

4,000 Lumens PT Mercary $0.59186  Aamp/month
Schoot

Energy Charge $0.00594  /kWh
Street Lighting

Enermy Charge $0.00270  /kWh

Filed purstuant to the Opinion and Order in Case No, 09-1908-EL-ATA duted Aril 6, 2018, of the Public

Utililies Commission of Ohio.

Issued April 29, 2010 Effective May 1, 2010
Issued by
PAUL M. BARBAS, President and Chief Executive Officer
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PAL.C.0O, Elgctric No. 19
Sheet No. 54.4

Duke Energy Ohio Cancels and Supersedes
139 East Fourth Siresl Sheet No. 54.3
Cincinnati, Ohio 45202 Page 1 of 2

RIDER SRA-CD

CAPACITY DEDICATION RIDER

APPLICABILITY
Applicable to all jurisdictional retail customers in the Company's electric service area.

CHARGE _ o
All applicable kWh are subject 16 the Capacity Dedlcation Rider Charge.

The following rates are effective January 2, 2009.

Lanff Sheet . ERA-CD Charge
{per KWhkWw)
Rate RS, Residential Service .
Summer, First 1000 kWh $0.002651
Surmer, Additional kWh $0.003359
Winler, First 1000 kwWh $0.002651
Winter, Additional kWh $0.001000
Rate ORH, Optional Residenfial Service With Elactric Space Heating
Summer, First 1000 kiwh £0.002367
Summer, Additional kWh ' $0.002836
Winter, First 1000 kWh $0.002366
Winter; Additional KWh $0.001225
Winter, kWh greater than 150 fimes demand - $0.000766
Rate TO, Optional Time-of-Day Rate
Surmmer, On-Peak kWh $0.005405
Summer, Off-Peak kWh $0.000769
Winler, On-Peak kWh $0.004249
Winter, Off-Peak kWh $0.000790
Rate CUR, Common Use Residential Service
Summer, First 1000 kwh $0.002651
Summer, Additional kWh $0.003359
Winder, First 1000 kWh- $0.002651
Winter, Additional kwh $0.001000
Rate DS, Service at Secondary Distribution Voltage
First 1000 kW i $0.459400
Additional kW $0.363400
Billing Demand Timas 300 $0.001175
Additional kWh $0.00097¢6
Rate GS-FL, Optional Unmetered For Small Fixed Loads
KwWh Greater Than or Equal to 540 Hours $0.003902
kwh Less Than 540 Hours $0.004486
Rate EH, Opfional Rate For Electriic Space Heating
Al kWh $0.001601

Fited pursuant fo an Order dated December 17, 2008 in Case No. 08-920-EL-SSO before the Public
Utilities Commission of Ohio.

Issued: Detember 18, 2008 ‘ Effectiver January 2, 2009
Issued by Julte Janson, President




F.U.C.0. Electric No. 18
Sheet No, 54.4

Duke Energy Ohio Cancels and Supsrsedes
139 East Fourth Street Sheet No. 54.3
Cincinnati, Chio 45202 Page 2 of 2
CHARGES (Contd.)
Tariff Sheet SRA-CO Charge
(per kWh/\W)
Rate DM, Secondary Distribution Service, Small
Summer, First 2800 kiWh $0.003514
Summer, Next 3200 kWh $0.000897
Summer, Additional XWh $0.000391
Winter, First 2800 kWh : $0.002789
Winter, Next 3200 kWh $0.000898
Winter, Addiional kWh : $0.000371
Rate DP, Service at Primary Distribution Voltage
First 1000 kW 50414200
Additional kw $0.327300
Bifling Deémand Times 300 $0.001323
Additional kih $0.001061
Rate TS, Service at Transmission Voltaga .
First 50,000 kVA $0.503000
Additional kVA $0.362600
-Bifting Demand Times 300 $0.000864
Additional kwh $0.000083
Rate L., Street Lighting Service
All KWh $0.001728
Rate T, Traffic Lighting Service
All kWh $0.001011
Rate OL, Outdoor Lighting Service
All kWh $0.001728
Rale NSU, Street Lighting Service for Nan-Standard Units
All KWh ‘ $0.001728
Rate NSP, Private Outdoar Lighting for Non-Standard Units
Al kWh $0.001728
Rate SC, Slreet Lighting Service - Customer Owned
Al KWh $0.001728
Energy Only - All kWh $0.000688
Rate SE, Sireet Lighting Service - Overhead Equivalent
All kWh $0.001728
Rate UOLS, Unmetered Outdoor Lighting Electric Service
All lkWh $0.000711

Fited pursuant to an Order dated December 17, 2008 in Case Nd, 08-820-EL-SSO before the Public
Ulilities Comemission of Ohio.

Issued: December 18, 2008 Effective: January 2, 2009
Issued by Julie Janson, President




P.U.C.O. Electric No. 192
Sheet No. 56.20

Buke Energy Ohio Cancels and Supersedes
139 East Fourlh Strest Sheet No. 56.19
Cincinnati, Chio 45202 Page {of 2

RIDER SRA-SRT
SYSTEM RELIABILITY TRACKER

APPLICABILITY
Applicable to all jurisdictioral retail customers in the Company's electric service area,

CHARGE
Rider SRA-8RT applies o all custorers; except thase customers that are eligible to avoid it as
described below in the “Avoidance of System Reliability Tracker Charge” section, ‘

For all customers, these rates are effective beginning with the first billing cycle of April, 2011:

Tariff Sheet ' SRA-SRT Charge
' ' ' (SR SKW)
Rate RS, Residential Service
~ AllkWh $0.000023
Rate ORH, Optional Residential Service with Electric Space Heating.
Al kWh $0.000023

Rate TD-AM, Optional Time-of-Day Rale for Residential Service with
Advanced Metering (Pliot)

Al kWh $0.000023
Rate TD, Optional Time-of-Day Rale

All kWh- $0.000023
Rate CUR, Common Use Residential Service

All kWh $0.000023
Rate DS; Service at Secondary Distribufion Voltage

First 1,000 kW $0.195300

Additional kW $0.206500

Bifling Demand Times 300 , $0.000448

Additional kWh $0.000136
Rate GS-FL, Optional Unmelered For Small Fixed Loads :

All KWh $0.000663.
Rate £H, Optional Rate For Electric Space Heating

AllkwWh $0.000982
Rate DM, Secondary Distribution Service, Small

All KWh $0.001461
Rate DP, Service at Primary Distribution Vollage

First 1000 kw $0.042600

Additional KW $0.030700

Billing Demand Times 300 $0.000105

Additional kwh $0.000040
Rate TS, Service at Transmission Voltage

First 50,000 kVA $0.241200

Additional kVA $0.241200

Billing Demand Times 300 $0.000269

Additionat kWh $0.000161

Filed pursuant to an Order dated December 17, 2008 in Case No, 08-820-EL-58Q, et al., before the Public
Utilitias Commission of Ohio,

lssued: February 28, 2011 ‘ Effective: April 1, 2011
issued by Julie Janson, President




P .U.C.O. Electric No. 19
Sheet No. 56.20

Duke Energy Ohio Cancels and Supersedes
139 East Fourth Street Sheet No. 56.19
Cincinnati, Ohio 45202 Page 2 of 2
Tariff Shest SRA-SRT Charge
{5/Wh; $/kW)
Rale 8L, Street Lighting Service
Al kWh $0.001131
Rate T, Traffic Lighting Service
All kWh $0.001131
Rate OL, Qutdaor Lighting Service
Al KWh $0.001131
Rate NSU, Street Lighting Service for Non-Standard Units
Al kWh $0.001131
Rate NSP, Private Outdoor Lighting for Non-Standard Uniits
All kWh ' $0.001131
Rate SC, Street Lighting Service - Customer Owned
All kWh ’ ’ $0.001131
Rate SE, Street Lighting Service - Overhead Equivalent ‘
Al KWh $0.001131
Rate UOLS, Unmetered Quidoor Lighting Electric Service
All kWh $0.001131

AVOIDANCE OF SYSTEM RELIABILITY TRACKER CHARGE
Residential customers receiving generation servica through a governmental aggregator will avoid
{waive) Rider SRA-SRT if the governmental aggregator notifies the Company at least sixty {(80) days
prior to the start of the governmental aggregation of its. intent to place all Residential End-Use '
Customers served by the governmental aggregation on the Rider SRA-SRT waiver program ahd to
maintain the governmental aggregation through December 31,2011, If the aggregated Residential
End-Use:Customer returns to the ESP-SS0 prior to December 31, 2011, such Residential End-Use
Custamer will be billed a monthly early return premivum based on 15% of the applicable generation
charges and Riders in addition to the normal charges calculated per the ESP-S50.

AVOIDANCE OF SYSTEM RELIABILITY TRACKER CHARGE AND RECEIPT OF SHOPPING CREDIT
Non-residential customers who have signed or will sign a contract with DE-Ohio, or provide a CRES
rontract to DE-Ohig, or provide a release in the form approved by the Commission in Case Mo, 03-
93-EL-ATA indicating that the customer will remain off of ESP-S50: service through. December 31,
2011, may avoid Rider BRA-SRT charges and, receive a shopping ¢redit. Moré specifically, to avoid
Rider SRA-SRT charges, the customer must be willing to refurn to DE-Ohio’s ESP-S80 service at
115% of DE-Chio's ESP-SSQO price, including all riders except for distribution riders.

Fited pursuant to an Order dated December 17, 2008 in Case No, 08-920-EL-SS0, et al., before the Public
Utilities Commission of Ohio.

lssued: February 28, 2011 Effective: April 1, 2011
tssued by Julie Janson, President




