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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of )
Columbus Southern Power Company for)
Approval of its Electric Security Plan; an ) Case No. 08-917-EL-SSO
Amendment to its Corporate Separation )
Plan, and the Sale or Transfer of Certain)
Generating Assets. )

In the Matter of the Application of Ohio )
Power Company for Approval of its )
Electric Security Plan; and an ) Case No. 08-918-EL-SSO
Amendment to its Corporate Separation )
Plan. )

MOTION TO STRIKE A PORTION OF THE INITIAL POST-HEARING BRIEF
ON REMAND OF COLUMBUS SOUTHERN POWER COMPANY AND OHIO POWER
COMPANY BY INDUSTRIAL ENERGY USERS-OHIO

The Industrial Energy Users-Ohio (“IEU-Ohio”) moves the Public Utilities
Commission of Ohio (“Commission”) for an order striking a portion of the Initial Post-
Hearing Brief on Remand of Columbus Southern Power Company and Ohio Power
Company (“Companies”), beginning on page 30 with the first paragraph and ending at

the conclusion of the table, for the reasons set out in the accompanying memorandum.
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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of )
Columbus Southern Power Company for)
Approval of its Electric Security Plan; an ) Case No. 08-817-EL-SSQ
Amendment to its Corporate Separation )
Plan, and the Sale or Transfer of Certain)
Generating Assets. )

In the Matter of the Application of Ohio )

Power Company for Approval of its )
Electric Security Plan; and an } Case No. 08-918-EL-SSO
Amendment to its Corporate Separation )
Plan. )

MEMORANDUM IN SUPPORT

In this motion, |IEU-Ohio joins the Office of Consumers’ Counsel ("OCC") and
Ohio Partners for Affordable Energy (“OPAE") in seeking an order from the Commission
striking a portion of the Companies’ brief on page 30, beginning with the first paragraph
and concluding at the end of the table on the same page.

The portion of the brief IEU-Ohio seeks to strike is a paragraph and a table
comparing the Companies’ provider of last resort (POLR) charges to those of Dayton
Power and Light Company and Duke Energy. The information contained in the table is
not a part of the record of this case.

Section 4903.09, Revised Code, requires the Commission to make a complete
record in all contested proceedings. The Commission must show in sufficient detail the

facts in the record upon which its decision is made. MC/ Telecommunications Corp. v.
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Public Utils. Comm’n of Ohio, 32 Ohio St. 3d 306 (1987). Thus, any reliance on
assertions that are extraneous to the record would violate a statutory requirement
governing the Commission’s decision making process.

Concerns about complying with the record in this proceeding were highlighted by
the Supreme Court in the appeal that generated this remand hearing. In regard to
establishing a POLR charge, the Commission has already been admonished that it
must carefully consider what costs it is attributing to the POLR obligation and to explain
its rationale, respond to contrary positions, and support its decision with appropriate
evidence. In re Application of Columbus Southern Power Co., 128, Ohio St. 3d 512,
518-19 (2011). Any reliance on information outside the record would clearly violate the
terms of the Supreme Court's remand.

The need for the Commission to base its decision on the record is abundantly
clear when the details of what is included in the Companies' brief are reviewed. For
example, the charge attributed to Dayton Power and Light Company was a charge
established under a pre-ESP rate plan that was continued by agreement. The number
asserted by the Companies for Duke Energy is inconsistent with the current ESP
stipulation which states that residential customers will not be charged a standby
charge,? and there is no explanation as to how the rate was derived. Additionally, the

stipulations in ESP settlements specifically preclude their use as Commission

' In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric
Security Plan, Case No. 08-1094-EL-SSO, Stipulation and Recommendation (Feb. 24, 2009) at 4 and 18
{agreeing to the continuation of the RSS charge).

2 In the Matter of the Application of Duke Energy Ohio for Approval of an electric Security Plan, Case No.
08-920-EL-SS0, Stipulation and Recommendation at 33.
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prect.—*:dent.3 Based on these concerns, any attempt to introduce this information at the
hearing would have generated significant challenges on both the propriety of using it
and its relevance. The Companies cannot be permitted to introduce these claims at this
point.

For the reasons set out above, [EU-Ohio urges the Commission to strike the

portion on page 30 of the Companies’ brief that is not based on the record.
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¥ In the Matter of the Application of The Dayton Power and Light Company for Approval of its Electric
Security Plan, Case No. 08-1094-EL-SS0O, Stipulation and Recommendation (Feb. 24, 2009} at 4 and 18
(agreeing to the continuation of the RSS charge); In the Matter of the Application of Duke Energy Ohio for
Approval of an electric Security Plan, Case No. 08-920-EL-S880, Stipuiation and Recommendation at 2
{Oct. 27, 2008) (stiputation has no precedential value)
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Remand Motion to Strike a Portion of
the Initial Post-Hearing Brief on Remand of Columbus Southern Power Company and
Ohio Power Company and Memorandum in Support by Industrial Energy Users-Qhio

was served upon the following parties of record this 11th day of August, 2011 via

electronic transmission, hand-delivery or first class mail, postage prepaid.

Steven T. Nourse

Matthew J. Satterwhite

American Electric Power Service Corporation
1 Riverside Plaza, 29" Floor

Columbus, OH 43215

Selwyn J. R. Dias

Columbus Southern Power Company
Ohio Power Company

850 Tech Center Dr.

Gahanna, OH 43230

Daniel R. Conway

Porter Wright Morris & Arthur
Huntington Center

41 S, High Street

Columbus, OH 43215

ON BEHALF OF COLUMBUS SOUTHERN POWER AND
OHI0c POWER COMPANY

David F. Boehm

Michael L. Kurtz

Boehm, Kuriz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

On BeEnALE OF OHI0 ENERGY GROUP
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Frank P. Darr

John W. Bentine

Mark S. Yurick

Chester, Willcox & Saxbe LLP
65 East State Street, Suite 1000
Columbus, OH 43215-4213

ON BENHALF OF THE KROGER CO.

Janine L. Migden-Ostrander
Consumers’ Counsel

Maureen R. Grady, Counsei of Record
Terry L. Etter

Jeffrey Small

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485

ON BEHALF OF THE QFFICE OF THE OHIO
CONSUMERS' COUNSEL

Barth E. Royer, Counsel of Record
Bell & Royer Co. LPA

33 South Grant Avenue
Columbus, OH 43215-3927

Nalan Maser

Air & Energy Program Manager
The Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449



Trent A. Dougherty

Staff Attorney

The Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

ON BEHALF OF THE OHIO ENVIRONMENTAL
COUNCIL

Richard L. Sites

Chio Hospital Asscciation

155 E. Broad Street, 15" Floor
Coiumbus, OH 43215-3620

Thomas O'Brien
Matthew Warnock
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

ON BEHALF OF THE OHI0O HOSPITAL ASSOCIATION

David I. Fein

Cynthia Fonner

Constellation Energy Group

550 W. Washington Street, Suite 300
Chicago, I 60661

ON BEHALF OF CONSTELLATION ENERGY GROUP

Bobby Singh

integrys Energy Services, Inc.

300 West Wilson Bridge Road, Suite 350
Worthington, OH 43085

ON BEHALF OF INTEGRYS ENERGY SERVICES, INC.

M. Howard Petricoff

Lija Kaleps-Clark

Vorys, Sater, Seymour & Pease LLP
52 E. Gay Street

Columbus, OH 43215

ON BEHALF OF EXELON GEMERATION COMPANY
LLC
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Stephen M. Howard
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Vorys, Sater, Seymour & Pease LLP
52 E. Gay Street

Columbus, OH 43215

ON BEHALF OF CONSTELLATION NEW ENERGY AND
CONSTELLATION NEw ENERGY COMMODITIES
GRroOUP, DIRECT ENERGY SERVICES, LLC,
INTEGRYS ENERGY SERVICES, INC., NATIONAL
ENERGY MARKETERS ASSOCIATION, CHIO SCHOOL
OF BUSINESS OFFICIALS, OHIO SCHOOL BOARDS
ASSOCIATION, BUCKEYE ASSOCIATION OF SCHOOL
ADMINISTRATORS, AND ENERNOC, INC.

Craig G. Goodman

National Energy Marketers Association
3333 K. Street, NW,, Suite 110
Washington, D.C. 20007

On BEHALF OF NATIONAL ENERGY MARKETERS
ASSOCIATION

David C. Rinebolt

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, OH 45839

ON BEHALF OF OHIO PARTNERS FOR AFFORDABLE
ENERGY

Barth Royer

Bell & Royer Co. LPA

33 South Grant Avenue
Columbusg, OH 43215-3927

Gary Jeffries

Dominion Resources Services
501 Martindale Street, Suiie 400
Pittsburgh, PA 15212-5817

ON BEHALF OF DOMINION RETAIL, INC.

Henry W. Eckhart

1200 Chambers Road, Suite 106
Columbus, OH 43212
henryeckhart@aol.com

ON BEHALF OF THE SIERRA CLUB, OHI0 CHAPTER,
AND THE NATURAL RESOURCES DEFENSE COUNCIL
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Matthew Warnock
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

Kevin Schmidt

The Ohio Manufacturers’ Association
33 North High Street

Columbus, OH 43215

Own BEHALF OF THE OHIO MANUFACTURERS'
ASSOCIATION

Larry Gearhardt

Ohio Farm Bureau Federation

280 North High Street, P.O. Box 182383
Columbus, OH 43218

ON BEHALF OF THE OHIO FARM BUREAU
FEDERATION

Keith C. Nushaum
Sonnenschein MNath & Rosenthal
1221 Avenue of the Americas
New York, NY 10020-1089

Clinton A. Vince

Emma F. Hand

Ethan Rii

Presley Reed

Saonnenschein Nath & Rosenthal
1301 K Street NW

Suite 600, East Tower
Washington, DC 20005

ON BEHALF OF ORMET PRIMARY ALUMINUM
CORPORATION

Benjamin Edwards

Law Offices of John L. Alden
One East Livingston Ave,
Columbus, OH 432186

ON BEHALF OF CONSUMERPOWERLINE
Grace C. Wung
McDermott Will & Emery LLP

600 Thirteenth Street, NW
Washington, DC 20005
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Douglas M. Mancino
McDermott Will & Emery LLP
2049 Century Park East
Suite 300

Los Angeles, CA 90067

Steve W. Chriss

Manager, State Rate Proceedings
Wal-Mart Stores, Inc.

2001 SE 10" Street

Bentonville, AR 72716

ON BeHALF OF THE WAL-MART STORES EASTLP,
MACY’S INC., AND SAM’S CLUB EAST, LP

Sally W. Bloomfield
Terrence O'Donnel
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

ON BEHALF OF AMERICAN WIND ENERGY
ASSOCIATION, WIND ON THE WIRES AND OMIOQ
ADVANCED ENERGY

C. Todd Jones

Christopher Miller

Gregory Dunn

Schottenstein Zox and Dunn Co., LPA
250 West Street

Columbus, OH 43215

ON BEHALF OF THE ASSOCIATION OF IMDEPENDENT
COLLEGES AND UNIVERSITIES OF OHIO

Douglas M. Mancino
McDermott Will & Emery LLP
2049 Century Park East
Suite 3800

Los Angeles, CA 90067

Gregory K. Lawrence
McDermott Will & Emery LLC
28 State Street

Boston, MA 02109

Steven Huhman

Vice President
MSCG

200 Westchester Ave,
Purchase, NY 10577

OM BEHALF OF MORGAN STANLEY CAPITAL
GROUP, INC.



Mark A. Hayden

Managing Counsel

FIRSTENERGY SERVICE COMPANY
76 South Main Street

Akron, OH 44308

James F. Lang

Laura C. McBride

N. Trevor Alexander

Calfee, Halter & Griswold LLP
1400 KeyBank Center

800 Superior Ave,

Cleveland, OH 44114

ON BEHALF OF FIRSTENERGY SOLUTIONS CORP.

Michael Smalz

Joseph Maskovyak

Chio Poverty Law Center
555 Buttles Avenue
Columbus, OH 43215

ON BEHALF OF OHi0 POVERTY LAW CENTER AND
APPALACHIAN PEACE & JUSTICE NETWORK

Cheryl Maxfield

John Jones

Thomas Lindgren

Werner Margard

Assistant Attorneys General
Public Utilities Section

180 East Broad Street
Columbus, OH 432156

ON BEHALF OF THE PuBLIC UTILITIES COMMISSION
OF QHIO

Greta See

Attorney Examiner

Public Utilities Commission of Ohio
180 East Broad Street, 12™ Floor
Columbus, OH 43215
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{C35084: )



