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COLUMBUS SOUTHERN POWER COMPANY’S AND OHIO POWER
COMPANY’S MEMORANDUM CONTRA
FIRSTENERGY SOLUTIONS CORP.’S MOTION FOR LEAVE TO FILE
AMICUS CURIAE POST-HEARING BRIEF
Columbus Southern Power Company (CSP) and Ohio Power Company (OPCo)
(collectively, the “Companies” or “AEP Ohio™) oppose FirstEnergy Solutions Corp.’s
(FES) Motion for Leave to file an amicus curiac post-hearing brief. FES’s repeated
attémpts to intervene in this limited remand proceeding were properly rejected by the
Commission, and FES’s participation adds no value to the record in this case. AEP QOhio
is not aware of any legal basis, and FES has asserted none, that would authorize FES to
file an “amicus” brief at this stage of the proceedings.
Maoreover, contrary to FES’s assertion that it is not seeking to introduce evidence,
FES attached 41 pages of briefing -- which relies heavily on the transcript from the
remand hearing in which FES did not participate -- and an exhibit of the type that
certainly would have been introduced at a hearing by FES, had it been a party. The

exhibit to FES’s proposed post-hearing brief was not introduced in evidence at the

remand hearing, and FES’s attempt to back-door additional evidence as a non-party is
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evidence of FES’s complete disregard for the Commission’s previous rulings.
Coincidentally, one of the witnesses retained by FES for AEP Ohio’s ESP II cases, Dr.
Lesser, appeared in the remand proceeding on behalf of IEU after FES’ intervention was
denied. In short, FES is now acting as 1f it was a party to the remand, with the right to
participate as a party, despite seeking intervention and being denied, twice.

FES has no unique perspective or expertise to contribute to this proceeding in the
role of “friend of the court.” As set out in the Companies’ memorandum in opposition to
FES’s intervention, competitive suppliers were well-represented at the remand hearing.
CRES suppliers are equally well-represented at the post-hearing stage, for example,
through the briefs filed by Constellation NewEnergy, Inc., which is a proper party to this
proceeding. FES also has not established that it has any unique expertise in matters
relating to the Provider of Last Resort (POLR) charge at issue in this proceeding. As the
Commission well knows, FES serves shopping customers at market. It does not share
AEP Ohio’s risk of shopping customers, or a statutory obligation to stand ready to serve
shopping customers who return to SSO service.

In the Commission’s Entry of June 29, 2011, denying FES’s interlocutory appeal
of the Order denying intervention, the Commission pointedly did not solicit FES’s
continued participation through amicus filing, as it has in previous cases cited by FES.
Rather, recognizing FES’s real interests in creating a useful precedent for the Companies’
2011 ESP filing, the Commission noted that FES had been granted intervention in AEP
Ohio’s pending ESP, and had adequate opportunity to present its arguments with respect

to POLR charges and otherwise fully participate in those proceedings.



Similar to its rejected motion to intervene, FES’s motion for leave to file its post-
hearing brief reltes on its concern for precedent, and the effect of the Commission’s
decision on FES’s ability to service AEP Ohio’s customers. (FES Motion at 2.) It is
painfully clear that FES has no interest in assisting the Commission in the role of a
“friend of the court.” Its proposed post-hearing brief reads as a persuasive memorandum
focused on FES’s competitive concerns with AEP Ohio’s POLR charge. In other words,
FES believes it has found a loophole around intervention, and is continuing to act as if
the Commission had allowed FES to intervene, and as if it is a party to this proceeding.

CONCLUSION

Granting FES leave to participate in this post-hearing stage as amicus curiae
would undermine the Commission’s stated concern with creating precedent that would
allow intervention virtually at any time. (See June 29, 2011 Entry at 14). The
Commission has clearly stated that FES has no legal right to participate in this docket,

and its motion for leave to file post-hearing briefs should be denied.
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