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VIA FAX

Ms, Renee Jenkins

Chief, Docketing Division

The Public Utilities Commission of Ohio
180 East Broad Straet

Columbus, OH 43215-3793
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Re:  Inthe Matter of the Application of Duke Energy Ohio for Approval to Establish A

Standard Service Offer Pursuant To Section 4928.143, Revised Code, In the Form of an

Electric Security Plan, Accounting Modifications and Tariffs For Generation Service,
Case No. 11-3549-EL-880

In the Matter of the Application of Duke Energy Qhio for Autherity to Amend Its
Certified Supplier Tariff, 2.U.C.0. No. 20, Case No. 11-3550-EL-ATA

In the Matter of the Application of Duke Energy Ohio for Authority to Amend its
Corporate Separation Plan, Case No. 11-3551-EL-UNC

Peay Ma. Jenkins:

Enclosed please find the Reply Memorandum in Support of Motion to Intervene of
Cincinnati Bell Inc., which is nine (9) pages in length, to be filed in this proceeding. The

original and 20 copies will be sent by overnight delivery, As indicated by the Certificate of
Service, all parties will be served copies by e-mail.

Very truly yours,
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Maiter of the Application of Duke Energy
Ohio for Approval to Establish A Standard Service
Offer Pursuant To Section 4928.143, Revised Code,
In the Ferm of an Electric Security Plan, Accounting
Modifications and Tanffs For Generation Service

Case No. [1-3549-EL-S80

[N N N

In the Matter of the Application of Duke Energy
Ohio for Authority to Amend Its Certified Supplier
Tariff, P.U.C.0. No. 20

Case No. 11-3550-EL-ATA

T S S

In the Matter of the Application of Duke Energy
Ohio for Authority to Amend its Corporaie Case No.11-3551-EL-UNC
Separation Plan )

LN g S

REPLY MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE OF
CINCINNATI BELL INC.

L INTRODUCTION

Orn July 15, 2011, Cincinnati Bell Inc, (“Cincinnati Bell”) filed its Motion to Intervene
and Request For Leave to File Motion to Intervene Qut of Time. On July 18, 2001, Duke Enecrgy
Ohio (“Duke”) opposed the Motion to Intervene, but did not oppose the request for leave to file
out of time.' Duke’s opposition to Cincinnati Bel('s Motion to Intervene is without merit and the

Motion to Intervene should be granted.

' One ather party also moved to intervene out of time, to which Duke has consented. There is no
prejudice to Duke or any other party by allowing Cincinnati Bell to intervene at this time.
Cincinpati Bell has agreed to abide by the existing procedural schedule and to accept the record
as it finds it.

-1-



Jul-21-2011 02:26 PM Douglas E. Hart 513-621-6709 3/10

By Cincinnati Bell’s count, there have been thirty motions to intervene” filed in this
proceeding. Duke has only opposed one such motion, Cincinnati Bell’s.

IL.  ARGUMENT

The parties agree on the statutes and rules that govern intervention, but disagree on their
meaning. lutervention in Commission proceedings is governed by Revised Code § 4903.221, as
farther stated in Commission Rule 4901-1-11, Ohic Administrative Code:

Upon timely motion, any person shall be permitted to intervene in a proceeding
upon a showing that:

{2)  The person has a real and substantial interest in the proceeding, and the person is
s0 situated that the disposition of the proceeding may, as a practical matter, impair or
impede his or ber ability to protect that interest, unless the person’s interest is adequately
represented by existing pasties.

Revised Code § 4903.221(B)(1) directs the Commission to consider “the nature and extent of the

prospective intervenor’s interest.” The intervention statute is to be liberally construed so that all

parties’ views can be considered. Consumers’ Counsel v. Pub. Util. Comym. 111 Ohio St.3d 384,

* Other intervenors include three associations of industrial customers (Industrial Energy Users-
Ohio, The Ohio Energy Group, Ohio Manufacturers® Association), three consumer advocates
(Office of the Ohio Consumers” Counsel, Ohio Partners for Affordable Energy, People Working
Cooperatively), three environmental advocates (Ohio Environmental Council, Environmental
Law & Policy Center, Natlural Resources Defense Council), ten CRES providers (FirstEnergy
Solution Corp., Constellation NewEnergy, Inc./Constellation Encrgy Commodities Group, Inc.,
AEP Retail Energy Partners LLC, Eagle Energy, LLC, Vectren Retail, LLC, Retail Energy
Supply Association, Interstate Gas Supply, Inc., Direct Energy Services, LLC/Direct Energy
Business, L.1.C, Duke Energy Retail Sales, LLC, Dominion Retail), four large electric generators
{Columbus Southern Power Cempany/Ohic Power Company, PIM Power Providers Group,
American Municipal Power, Exelon Generation), two large retailers (The Kroger Company,
Wal-Mart Stores East, LC/Sam’s Bast, Inc.), 2 health care organization (Greater Cincinnati
Health Council), two organizations with particular energy interests (Enernoc, Inc., Compete
Coalition), educational institutions (Miami University/University of Cincinnati) and a
municipality (City of Cincinnati).

9.
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2006-Ohio-5853, 856 N.E.2d 940. Inexplicably, Duke would prevent Cincinnati Bell’s views
fromt being heard in this case,

A, Cincinnati Bell has a real and substantial interest in this proceeding,

Duke contends that Cincinnati Bell dees not have an interest in this case because it
identified four subsidiaries that ave Duke’s customers, Apparently, Duke believes that the
subsidiaries should have intervened, rather than the parent company. Duke confuses a “real and
substantial interest” with legal standing to bring a claim. The concept of legal standing, such as
that cmbodied in the “real party in interest” standard in Civil Rule 17(A), is not required to
intervene in an public utility rate proceeding. Revised Code § 4303.221 and Commission Rule
4901-1-11 do not require legal “standing,” only a “real and sybstantial interest.” Unlike a
complaint case, where only the “real party in interest” may bring a claim, a rate case does not
involve “claims and defenses.” There is no single “real party” in a rate case, which involves the
interests of various constituencies.

Cincinnati Bell has a real and substantial interest in this case in several ways. First, as
identified in its motion, Cincinnati Bell Inc.”s wholly owned subsidiaries are significant Duke
customers. As their names indicate, Cincinnati Bell Telephone Company LLC, Cincinnati Be]l
Wireless, LLC and Cincinnati Bell Extended Territories LLC are limited liability companies, of
which Cincinpati Bell Inc. is directly or indirectly the sole member. Thus, its relationship to
these companies is more than just that of an ordinary shareholder, Cincinnati Bell Inc. is the
centrolling member and/or sole shareholder of each of these companies. By way of contrast,
Duke has not opposed intervention by numerous associations and non-profit organizations, none

of which is ilself a customer and none of whom can contro! its individual members,
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As stated in Cincinnati Bell’s Motion to Intervene, the Cincinnati Bell companies
consume approximately 94 million kWh at nearly 600 locations. While Duke bills the various
Cincinnatj Bell subsidiaries separately, the subsidiaries’ customer relaticnship is not Cincinnati
Bell’s sole interest in this case. Cincinnati Bell Inc. is party to a single supply contract with a
CRES provider covering its operating companies’ electric usage. That contract term is through
the end 2013, two years past the termination of Duke’s current ESP plan, Significantly, the rates
paid by Cincinnati Bell In¢. under that contract include boz# capacity and energy. The ESP plan
Duke has proposed in this case would require all distribution customers to purchase their
capacity from Duke. That plan is in direct conflict with Cincinnati Bell Inc.’s existing
commitments. As Cincinnati Bell Inc. is already under contract to purchase capacity from
another party for the first two years of Duke’s proposal, it is absolutely interested in the terms of
Duke’s plan so to ensure that it does not overpay or pay twice for capacity. To Cincinnati Bell’s
knowledge, no other customer intervenor has identified itself as being in the same position,

Lastly, Duke contends that intervention by Cincinnati Bell Inc. on behalf of its
subsidiaries might prejudice Duke in pursuit of discovery against such non-parties. This
argument carries no weight. In that regard, Cincinnati Bell is in nio different position than the
numercus associations that have moved to intervene, but whe have no control over discovery
from their individual members. It is curious that Duke would oppose Cincinnati Bell’s
intervention on this ground, but not the various unincorporated associations. However, unlike a
trade association, as the owner of s operating subsidiaries, Cincinnati Beli Inc. has access to its
subsidiaries’ information and/or the ability to require those entities to respond, making

information that is otherwise properly discoverable available to Duke through Cincinnati Bell
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Ine. Inany event, it is unclear what discovery Duke would need from Cincinnati Bell’s
operating companies that would be relevant to Duke s rate case.

B. Cincinnati Bell’s interests are not represented by other customer intervenors.

Duke contends that Cincinnati Bell should be content to let other intervenors represent its
interests in this case. To the contrary, Cincinnati Bell seeks to intervene in this matter because it
cannot be sure that other parties will adequately represent its interests. Duke cannot pretend to
know at thig early date what each of the various intervenors’ specific interests will be, or who
will raise what 1ssue. Cincinnati Bell should be allowed to intervene to ensure that it is able o
express its views. Duke has not sugpested that there arc too many CRES providers present in
this case (there are at least ten), or too many other electric generators {at least four), or too many
environmental or consumer advocate groups (three each) or that any other individnal intervenor
should be excluded because there are already other parties representing similar interests. Duke
fails to explain how it would be harmed by allowing intervention by Cincinnati Bell.

While several other customer parties have sought intervention in this proceeding, none of
them is similarly situated to or represents the interests of Cincinnati Bell. Cincinnati Bell is the
only intervenor that represents the communications and data business. The avajlability of an
economical electric supply is critical 1o maintaining affordable communications and data
services, It is Cincinnati Bell’s understanding that most of the other customer intervenors are in
the TS (transmission} and DP (primary distribution voltage) distribution rate classes. The vast
majority of Cincinnati Bell’s service is billed at DS (secondary distribution voltage) rates, while
& number of its sites are billed at DM (secondary distribution service - small) rates. And, despite

hundreds of service locations, the vast majority of Cincinnati Bell’s usage is at one [ocation,



Jul-21-2011 02:27 PM Douglas E. Hart 513-621-6709

Thus, Cincinnati Bell’s participation in this case would provide representation for customer rate
clagses that are not adequately represented by existing intervenors.

II. CONCLUSION

The Commission should grant Cincinnati Bell’s Motion to Intetvene. In the event the
Commission does not conclude that Cincinnati Bell Inc.’s interests in this case are sufficiently
direct for it 1o be allowed to intervene, then Cincinnati Bell Inc. requests that the Commission
consider the Moticn to Intervene to have been made directly by Cincinnati Bel! Telephone
Company LLC, Cincinnati Bell Wireless, LLC, Cincinnati Bell Extended Territories LLC and
Cincinnati Bell Technology Solutions Inc. and 1o grant those parties intervenor status.

For these reasons, Cincinnati Bell respectfully reguests that its Motion to Intervene in the
above-captioned proceedings be granted.

Respectfully submitted,

C %ﬁ.ﬁ £ 47@?#42 i pe ol aopf
Jouett K. Brenzel (0073508)

221 E. Fourth Street, 103-1280
Cincinnati, OH 45202

(513) 397-7260
jcuett.brenzel@cinbell.com

Douglas Em 0005600y
441 Viﬁﬁ%lﬁt& 4192
Cincinnati, OH 45202
(513)621-6709
(51316216981 fax
dhart@douglasehart.com

Attorneys for Cincinnati Bell
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon the parties of record listed

belowthis _ 21st

Amy B. Spiller

Elizabeth H. Waits

Roceo O. D’ Ascenzo

Duke Energy Ohio

139 East Fourth Street, 1303-Main
P.O. Box 961

Cincinnati, OH 45201-0960
Amy.spiller@duke-enerey.com
Elizabeth. watis@duke-energy.com
Rocco . dascenzofduke-energy.com

John Jones

Steven Beeler

Assistant Attorney General

Public Utilities Commission of Chio
180 East Broad Street, 6 Floor
Columbus, OH 43215
John.Jones(@puc.state.oh.us

Steven.Beeler{@puc.state.oh.us

Samuel C. Randazzo

Frank P. Dair

Joseph E. Oliker

McNees Wallace & Nurick LLC
21 East State Street, 17 Floor
Columbus, OH 43215-4228
sam{@mwncnmh,com
fdarr@mwmemb.com
jolikerf@mwnemhb.com

Thomas J. O’ Brien

Bricker & Eckler, LLP

100 South Third Street
Columbus, OH 43215-4291
tobrieni@bricker.com

day of July, 2011 by clcctronic service.

a2

Jeffre [

Joseph P. Serio

Melissa R. Yost

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485
small@oce.state.oh.s
serioigioce.state.oh.us
vost@oce.state.oh.us

David F. Boehm

Michael L. Kwrtz

Jody M. Kyler

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202
dbeelm@blkllawfirm.com
mkurtz@blllawlimm. com
jkyler@bkllawfirm.com

Colleen L. Mooneay

Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, Ohio 45839-1793
CmoonevZ(@columbus.rr.com

Trent A. Dougherty

Nolan Moser

Ohio Environmental Council

1207 Grandview Avenue, Suite 201
Columbus, OH 43212-344%
trentf@ihecec.org

nolan{@theoec.org
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Lisa G. McAlister Cynthia Fonner Brady

Matthew W. Warnock Senior Counsel

Bricker & Eckler LLP Constellation Energy Resources, LL.C
100 South Third Street 550 W. Washington St., Suite 300
Columbus, OH 43215-4291 Chicago, IL 60661
lmcalister(@bricker.com Cynthia.brady@constellation .com

mwarnock{@bricker.com

Matthew J. Satterwhite

Tara C. Santarelli Enn €. Miller
Environmental Law & Policy Center American Electric Power Service
1207 Grandview Ave., Suite 201 Corporaticn
Columbus, OH 43212 1 Riverside Plaza, 29" Floor
tsantarelli(@elpe.org Columbus, Ohio 43215
myjsatterwhite(@aep.com
Mark Yurick scmiller]@aep.com
Zachary D. Kravitz
Chester, Wilcox & Saxbe, LLP Mark A. Hayden
65 East State Street, Suite 1000 FirstEnergy Service Company
Columbus, OH 43215-4213 76 South Main Street
myuricki@ewslaw.com Akron, OH 44308
zkravitz(@ewslaw.com havdenm@firsteneraycorp.com
Mary W. Christengen David A. Kutik
Christensen & Christensen LLP Jones Day
8760 Orion Place, Suite 300 North Point
Columbus, OH 43240-2109 901 Lakeside Avenue
mchristensen(@columbuslaw.org Cleveland, OH 44114
dakutiki@jonesday.com
M. Howard Petricoff
Michael J. Settineri Allison E. Haedt
Stephen Howard Jones Day
Vorys, Sater, Seymour and Pease LLP 325 John H, McConnell Blvd.
52 East Gay Street Suite 600
P.O. Box 1008 Columbus, OIT 43215-2673
Columbus, OH 43216-1008 achaedt@]jonesday.com
mhpetricoffi@vorys.cotm
misellineri(@vorys.comnl James F. Lang
smhoward@vorys.com Laura C. McBride
N. Trevor Alexander
David L. Fein Calfee, Halter & Grisweld LLP
Vice Presdient, Energy Policy — Midwest 1400 KeyBank Center
Constellation Energy Group, Inc. 800 Superior Ave,
850 Wesl Washington Blvd., Suite 300 Cleveland, OH 44114
Chicago, [L. 60661 llang@calfes.com
David.fein@econstellation.com Imcoridef@ealfee.com
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Ann M. Vogel

American Electric Power Service
Cotporation

| Riverside Plaza, 29" Ficor
Columbus, OH 43215
amvogeliaep.com

Gregory Poulos

EnerNOC, Ine.

101 Federal Street, Suite 1100
Boston, MA 02110
gpoulos@enernoc.com

Laura Chappelle

Chappelle Consulting

4218 Jacoh Meadow

Okemos, M1 48864
lauraczichappelleconsulting.net

Teresa Ringenbach

Senior Manager- Government and
Regulatory Affairs (Midwest)
Direct Energy, LLC

9605 El Camino Lane

Plain City, OH 43064

Teresa.ringenbachi@directenergy.com

Joseph M. Clark

Vectren Retail, LLC d/b/a Veetren Source
6641 North High Street, Suite 200
Worthington, OH 43085
imclarki@vectren.com

(Glen Thomas

GT Power Group

1060 First Ave., Suite 400
King of Prussia, PA 19406

Dane Stinson

Bailey Cavalieri LLC

10 West Broad Street, Suite 2100
Columbus, OH 43215
Dane.Stinson(@BailevCavalieri.com
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Covington & Burling, LLP
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Washington, DC 20004
WINAssey{@eov.com

Kevin Osterkamp

Roetzel & Andress LPA

155 Fast Broad Street, 12" Floor
Columbus, O 43215
kosterkamp(@ralaw.com

Barth E. Royer

Bell & Royer Co., LPA

33 South Grant Avenue
Columbus, OH 43215-3927
BarthRovyer@aol.com

Rick D. Chamber]ain

Behrens, Wheeler & Chamberlain
6 NE. 63™ Street, Suite 400
Oklahoma City, OK 73105

Rde law@swbell.net

Gary A. Jeffries

Dominion Resources Services, Inc.
501 Martindale Sireet, Suite 400
Pittsburgh, PA 15212-5817

Gary. A Jeffries@dom.com
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