FliLE BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of the AES )

Corporation, Dolphin Sub, Inc., DPL Inc. and )

The Dayton Power and Light Company for ) Case No. 11-3002-EL-MER
Consent and Approval for a Change of Control )

of The Dayton Power and Light Company )

THE CITY OF DAYTON, OHIO'S REPLY TO THE APPLICANTS'
MEMORANDUM CONTRA TO DAYTON'S MOTION TO INTERVENE

L INTRODUCTION

The City of Dayton ("Dayton") has adhered to the proper statutory and regulatory
processes for intervention in the above captioned case. As such, and because the AES
Corporation, Dolphin Sub, Inc., and the Dayton Power & Light Company (collectively
referred to herein as the "Applicants") have failed to advance any substantive or
procedural argument as to why these the statutory and regulatory processes for
intervention should be held null, Dayton respectfully requests that the Commission grant

Dayton's timely filed Motion to Intervene in this case.
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I1, ARGUMENT
o

Dayton properly adhered to the processes and criteria set forth in@R.C—§
4903.221 and O.A.C. Rule 4901-1-11 in submitting its Motion to Interveana@n
submits that it undoubtedly fulfills the necessary criteria to be granted intervention,é.lt
Applicants oppose Dayton's intervention not based upon substantive legal criteria.

Rather, Applicants oppose any and_all interventions based upon the requested

interventions being "premature,” "unnecessary,”" and "posing a risk of delaying resolution

in this matter." Applicants do not oppose the substance of any particular party's

This is to certify that the images erpearing are an
accurate and complete reproduction of a case file

a2 - docugent deli in the regular course of businesa.
Technician Date Processed__ 7/ ’[1»[26{]_.




intervention in this case. Instead, Applicants request that the Commission create new law
that would act as a barrier to any party's intervention in a merger proceeding. This is
wholly improper.

Dayton has a right to intervene in this case pursuant to statutes adopted by the
state legislature and rules promulgated by this Commission. The Applicants essentially
ask this Commission to conclude that Dayton cannot be recognized as an interested party
and enter its appearance in this case. This would, in effect, silence Dayton (and all
similarly situated and legitimately interested parties) from partaking in substantive
deliberations in this case. Dayton is the largest political subdivision and is believed to be
the second largest consumer of electricity in the Dayton Power & Light service area, is an
interested party, and should be given the opportunity to fully participate in deliberations
in this case.

This Commission had the opportunity to hold any intervention motions in
abeyance, but chose not to do so in its June 1, 2011 Entry. As such, Dayton has a legal
and equitable right to intervene and the Applicants have not substantively challenged that
right. The debate as to Dayton's ability to intervene should end here,

Dayton does, however, concur with cach similarly situated party seeking
intervention in this case. Dayton agrees that: (1) granting intervention in this case is
consistent with the Commission's June 1, 2011 Entry; (2} the Applicants' alleged desire
to reduce the adminisirative burden on the Commission is not the prevailing concern of
the Applicants (as demonstrated by the filing of numerous memoranda contra to motions
to intervene); (3) the Applicants’ argument that allowing intervention will further delay

proceedings is nonsensical in that the Commission itself has decided that the proceedings
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should be delayed in order to determine the best mechanism to analyze the merger; and
(4) the Commission has granted intervention in other merger proceedings (Nova/VNC,
Fronteir/Verizon, SBC/AT&T, Verizon/MCI).
II1. CONCLUSION

As Dayton has satisfied the statutory requirements and regulatory processes
necessary to intervene in this case, and because Dayton is seeking to ensure that its
interests and the interests of its citizens are adequately represented, Dayton respectfully

requests that its Motion to Intervene be granted by the Commission.

Respectfully Submitted,

Christopher L. Miller (0063259——..
Direct Dial: (614) 462-5033

E-mail: cmiller@szd.com

Counsel of Record

Gregory H. Dunn (0007353)

E-mail: gdunn@szd.com

Asim Z. Haque (0081880}

E-mail: ahaque@szd.com
Schottenstein Zox & Dunn Co., LPA
250 West Street

Columbus, Ohio 43215

Attorneys for the City of Dayton, Ohio
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Reply was served

th
upon the parties of record listed below this B day of July, 2011 via first class mail and

e

electronic mail.

Daniel R. Conway

Andrew C. Emerson

Porter Wright Morris & Arthur LLP
41 South High Street

Suites 2800-3200

Columbus, OH 43215-6194
dconway@porterwright.com
aemerson(@porterwright.com

Attorneys for The AES Corporation and
Dolphin Sub, Inc.

Arthur G. Meyer
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Dayton, OH 45432

Arthur.meyer@dplinc.com

Attorney for The Dayton Power and Light
Company

William Wright

Attorney General’s Office
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Commission of Ohio
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231 West Lima Street
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Charles J. Faruki
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Faruki Ireland & Cox P.L.L.
500 Courthouse Plaza, S.W.
10 North Ludlow Street
Dayton, OH 45402
cfaruki@ficlaw.com

jsharkev@ficlaw.com

Attorneys for DPL, Inc.



http://ght.com
mailto:sam@mwncmh.com
mailto:ioiker@mwncmh.com
http://ajcolumbus.rr.com

Lisa G. McAlister
Matthew Warnock
Bricker & Eckler LLP
100 8. Third Street
Columbus, OH 43215
Imcalister@bricker.com

mwarnock(@bricker.com

Attorneys for OMA Energy Group

{H2288535.2 }

David F. Boehm

Michael L. Kurtz

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Ph: (513) 421-2255

Fax: (513) 421-2764

E-mail: dboehm@BKIl awfirm.com

mkurtz@BEK Lawfirm.com

Attorneys for Ohio Energy Group



