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" PARTICIPATION AGREEMENT

This Participation Agreement (this "Agreement") is entered into as of this 23rd day of
June, 2011 (the "Effective Date™ by and between (i) TURNING POINT SOLAR, LLC, a
Delaware limited liability company ("Turning Point™), and (ify OHIO POWER COMPANY, an
electric utility organized under the laws of the State of Ohio ("OPCQO"), and COLUMBUS
SOUTHERN POWER COMPANY, an electric utility organized under the laws of the State of
Ohio ("CSP"), severally and not jointly. OPCO and CSP are sometimes referred to herein
collectively as "AEP Chio." Each of Turning Point and AEP Ohio is sometimes referred to
individually herein as a "Party,” and Turning Point and AEP Ohio are sometimes referred to
collectively herein as the "Parties".

INTRODUCTION.

A. The Parties are interested in cooperating in the development of a 49.9 MW

(ac) solar photovoltaic eleciric generation facility to be located in Noble County, Ohio (as further
defined below, the "Facility™). '

B. The Parties anticipate that the Facility will require the collective
experience, expertise, skills, knowledge and resources of the Parties.

) C. Turning Point is in the business of developing solar photovoltaic electric
generating facilities.

D. Each of OPCO and CSP is a public utility that engages, in the generation,
transmission and distribution of electricity in the state of Ohio.

E. Each of OPCO and CSP desires to obtain the approval of the Public
Utilities Commission of the State of Chio ("PUCQ"} prior to consummating the fransactions
-contemplated by the Parties in connection with the Facility.

F. The Parties now desire to set forth their understandings and agreements
with respect to the responsibilities each will undertake in the development of the Facility, the
manner in which the costs of development will be funded and other matters with respect fo the
Facility as set forth in this Agreement. :

AGREEMENT

In consideration of the statements in the foregoing Introduction, the mutual
covenants set forth herein and other good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged by each Party, the Parties hereby agree as follows:



ARTICLE 1
DEFINITIONS; GENERAL CONSTRUCTION

1.1 Definitions. As used herein, the following terms shall have the meanings set forth
below: t

“"AEP Ohio" has the meaning given to such term in the opening paragraph of this
Apgreement.

"AEPSC" means American Electric Power Service Corporation, an Affiliate of AEP
Chio. :

"Affiliate” means, with respect to any Person, any other Person that Controls, is
Controlled by or is under common Control with such other Person.

. "Approved Facility Surcharpes” means the amount of the aggregate non-bypassabie
surcharges approved by the PUCO in the Final PUCO Order for the 25-year terms of the
Facilities Leases,

"Appurtenant Rights" means (i) all agreements, easements, rights of way (including the
right of way granted under the Right of Way Agreement for the 69 kv tie line) or use, rights of
ingress or egress, privileges, appurtenances, tenements, hereditaments and other rights and
benefits at any time belonging or pertaining to the Land or the Improvements, including the use
of any streets, ways, alleys, vaults or strips of land adjoining, abutting, adjacent or contiguous to
the Land and (ii) all permits, licenses and rights, whether or not of record, appurtenant to the
Land. :

"Beneficial Environmental Inferesis” means all Non-Power Atiributes associated in any
way, directly or indirectly, with the Facility. and all RECs associated with such Non-Power
Attributes.

"Block" means all Equipment (including (i) tables of modules, any underground or
overground collection system cables, grounding transformers, combiner boxes, junction boxes,
disconnect switches, breakers and any other Equipment connecting such tables of modules to the
inverter input, (ii) the inverter and padmount transformer, and (ili} any underground or
overground collection system cables, grounding transformers, junction boxes, disconnect
switches, breakers and other equipment connecting such inverter and transformer to the medium

voltage bus) necessary to transmit electricity from modules having an aggregate nominal rating
of 1 MWac,

"Block Turnover Date" means the date on which TPS Generation assumes the care,
- custody and control of and risk of loss with respect to any Block and commences delivery to the
grid of commercial guantities of electricity generated by such Block, which shall be the day

following the Block Substantial Completion Date (as defined in the EPC Construction Contract)
for such Block.



"Business Day" means any day on which commercial banks in New York City, New
York and Columbus, Ohio are open for business.

- "Business Services Agreement” means a business services agreement to be entered info
between AEPSC and TPS Generation on or prior to the Phase 1 Financial Closing,

"Cash" has the meaning given to such term in Section 9.3(c)(ii).

"Closing Date Certain" means (i} with respect t¢ Phase 1, June 30, 2013; (ii) with respect
to Phase 2, June 30, 2014; and (iii) with respect to Phase 3, June 30, 2015; provided that ¢ach
such date shall be extended on a day-for-day basis, but in each case in no event for an extension
period exceeding 184 days, for each full day with respect to which Development Activities are
delayed by a Force Majeure Event.

"Code" means the Internal Revenue Code of 1986, and the rules and regulations
promulgated thereunder. '

“Confidential Information" has the meaning given to such term in Section 9.1(b).

"Confidential Writing" has the meaning given to such term in Section 9.1{b).

"Confidentiality Agreement” means the Confidentiality Agreement dated September 29,
2010 between American Electric Power Service Corporation and Turning Pojnt. -

_ "Construction Debt Financing" means the loans obtained by TPS Generation pursuant to
the Construction Debt Financing Documents.

"Construction Debt Financing Documents” means the commitment letters, loan and credit
agreements, notes, security agreements, intercreditor agreements, mortgages, deeds of trust,
interest rate exchanges, swap agreements and other ‘documents relating to the development,
bridge or construction debt financing for each Phase of the Facility. '

"Construction Equity Financing" means the cash contributions obtained by TPS
Generation pursuant to the Construction Equity Financing Documents.

"Construction Equity Financing Documents” means the Equity Contribution Agreement
and the equity commitment agreements, equity commitment pguaranties, equity loans,
subordination agreements and other documents relating to the development, bridge or
construction equity financing for each Phase of the Facility.

"Construction Lenders" means, collectively, any lender(s) .or sny other financiers
providing any Construction Debt Financing.

"Construction Management Agreement" means a construction management agreement to
be entered into between AEPSC and TPS Generation on or prior to the Phase 1 Finaricial Closing

for purposes of obtaining the Construction Debt Financing.



Construction Management Plan" means the constructioﬁ nianagement plan detailing the
management services to be provided by AEPSC during construction of the Facility, which shall
form the basis of the Construction Management Agreement.

"Contrpl” (including its derivatives and similar terms) of a Person means owuérship,
directly or indirectly, of 50% or more of the voting securities of such Person or the power to
direct the management or policies of such Person, whether by opetation of law, by contract or
otherwise.

"Convenience Termination Payment" means the amount required to be paid by AEP Ohio
pursuant to Section 7.3(f) in connection with a termination for convenience by AEP Ohio or the
failure of TPS Generafion to execuie the Development Assets Purchase Agreement
notwithstanding that all other conditions precedent to Phase ! Financial Closing set forth in
Section 6.1 have been satisfied or waived, as the case may be.

"Cost Recovery Order" has the meaning given such term in Section 6.1(=).

"Credit Rating” means, for any Person, the senior unsecured and non-credit-enhanced
long-term debt rating of such Person or, if such Person does not have a senior unsecured and
non-credit-enhanced long term debt rating, the issuer rating of such Person.

"Creditworthy Bank" means a United States commercial bank or a foreign bank with a
United States branch, which United States commercial bank or United States branch has at the
applicable time a Credit Rating of (i) A- or betier from Standard & Poor’s Rating Services and
(ii) A3 or better from Moody’s Investors Service, Inc.

"Creditworthy Entity" means a Person having at the applicable time a Credit Rating of (i)
BBB or better from Standard & Poor’s Rating Services and (ii) Baa2 or better from Moody’s
Investors Service, Inc.

"CSP" has the meaning given to such term in the opening paragraph of this Agreement,
"Cure Plan" has the meaning given to such term in Section 5.2{a).

"Development Actmtles" means the activities to be undertaken by the Partles during the
Development Period in connection with the Facility as more specifically set forth in Sections 3.4
and 3.5. For the avoidance of doubt, the Development Activities do not include any construction
activities, which wil} be governed by the Construction Management Agreement. ‘

"Development Assets Purchase Agreement” means a purchase and sale agreement among
Turning Point and AEP Ohio, as assignors, and TPS Generation, as assignee, with respect to the
Pre-Closing Development Assets, in substantially the form aftached hereto as Appendix IIL

"Development BudL means the agreed budget for Tuming Point's Developmeﬁt
Activities attached as Exhibit A hereto, as such budget may be amended pursuant to the
procedures set forth in Section 4.1 of this Agreement.




"Development Costs" means, with respect to each Party, the sum of (i) all Third Party
Costs incurred by Turning Point or AEP Ohio between October 1, 2010 and the Effective Date;
(ii) the Internal Costs incurred by such Party in performing the Development Activities through
the Effective Date, and-(iii) the additional Internal Costs and the Third Party Costs incurred by
such Party from the Effective Date until the earlier of (A) the termination or expiration of this
Agreement and (B) in the case of AEP Ohio, the Phase 1 Financial Closing Date, and in the case
of Turning Point, the date of the Phase Payment Date for Phase 3, in each case in performing the
Development Activities that are the sole, lead or support responsibility of such Party under
Section 3.4, Section 3.5 and Exhibit F.

"Development Period" means the period from the Effective Date until the Phase '
Substantial Completion Date for Phase 3.

"Development Schedule" means the expected schedule for completing the Development
Activities and achieving Facility Milestones, as set forth in Exhibit B hereto, as such schedule
may be amended pursuant to the procedures set forth in Section 5.1 of this Agreement.

"Dispute” means any dispute, claim (of any and every kind or type, whether based on
contract, tort, statute, regulation, or otherwise, including counterclaims and cross-claims},
conflict, controversy or disagreement arising out of, relating to, or connected with this
Agreement, or any provision hereof, including any dispute as to the construction, validity,
interpretation, enforceability, violation, default or breach of this Agreement,

"Dynamic Model" means the financial model to be developed and maintained by the
Parties pursuant to Sections 2.1(a), 3.4 and 3.5, the initia] outputs of which are submitted by AEP
Ohio to the PUCO in connection with its application for the Cost Recovery Order, and as further
updated by AEP Ohio pursuant to Section 2.1(a) during the Development Period.

~ "Effective Date" has the meaning given to such term in the opening paragraph of this
-Agreement, :

"EPC Construction Contract” means the engineering, procurement and construction
contract entered into with the EPC Construction Contractor for Phase 1, Phase 2 and Phase 3.

"EPC Construction Contractor" means the counterparty to the EPC Construction Contract
for each Phase. -

"Equipment" means all "equipment” as defined in Article 9 of the Uniform Commercial
Code and, to the extent not otherwise included, all of the following equipment: solar
photovoltaic modules, solar racking systems, dc collection lines, inverters, ac collection lines,
pad mount transformers, step-up transformers, interconnection facilities, transmission lines, and
- other personal property purchased, leased or otherwise acquired at any time attached to,
contained in or used or usable in connection with operation or maintenance of, the Facility, and
all parts thereof, additions and accessions thereto, and replacement parts therefor.

"Equity Capital Contribution Amount" means, with respect to any Phase, and (i) with
respect to CSP, cash in the amount of CSP's membership interest in TPS Generation multiplied




by the Required Equity Amount for such Phase; provided, however, that the sum of CSP's
membership interest of the aggregate Required Equity Amounts for all three Phases shall not
exceed $20,000,000; and (ii) with respect to Investor, cash in the amount of Investor's
membership interest in TPS Generation multiplied by the Required Equify Amount for such
Phase; provided, however, that the sum of Investor's membership interest of the aggregate
Required Equity Amounts for all three Phases shall not exceed the cap agr\ced to by CSP and
Investor in the Equity Contribution Agreement.

"Equity Contribution Agreement" means the Equity Contribution and Subscription
Agreement to be entered into by CSP and Investor prior to the Phase 1 Financial Closing Date,
based on the form attached hereto as Appendix I, but as subsequently negotiated by the parties
thereto.

"Escrow Agent" means an escrow agent reasonably acceptable to each of Turnmg Point
and TPS Generation,

"Escrow Agreement" means an escrow agreement in a form reasonably acceptable to
each of Tumning Point and TPS Generation among Tuming Point, TPS Generation and the
Escrow Agent pursuant to which the Escrow Agent receives, holds and releases the Escrowed
Purchase Price Amounts on behalf of Turning Point and TPS.Generation.

"Escrowed Purchase Price Amount" means each of the amounts delivered to, held by and
released by the Escrow Agent pursuant to Sections 6.1 and 6.3 and the terms of the Escrow’
Agreement.

- "Facilities I ease" means, with respect to any Phase, a Facilities Lease Agreement to be
entered intc by or on behalf of TPS Generation and AEP Ohio with respect to such Phase based
on the form attached hereto as Appendix II, but as subsequently negotiated by the parties thereto,

"Facility" means the Land (including all Appurtenant Rights) and the improvements
(including the Fixtures and Equipment) constructed thereon, which is contemplated to be a 49.9
MW (ac) solar photovoliaic electrical generating facility and related facilities located in Noble
County, Ohio, as more specifically described in Exhibit C hereto.

"Facility Contracts" means the Material Facility Coniracts and any other agreement
entered into by or on behalf of TPS Generation, with any Person for the acquisition of property
or property rights, or the provision of materials, goods or services essential to the development,
construction, financing, operation or maintenance of the Facility or for guaranteeing the
perfonnance of such agreements.

"Facility Milestones" means each of the key events in the development and construction
of the Facility as listed on Exhibit B hereto.

"Failure to Extend Condition" has the meaning given to such term in Section 9.3(c)(i).

L[}

Failure to Replace Condition" has the meaning given to such term in Section 9.3(d).



"Federal Funds Effective Rate" means the rate for that day opposite the caption "Federal
Funds (Effective)” as set forth in the weekly statistical release designated as H. 15 (519), or any |
successor publication, published by the Board of Governors of the Federal Reserve System.

"FERC" means the Federal Energy Regulatory Commission.

"FERC Approvals" has the meaning given to such term in Section 6.1(d).

"Final PUCO_Order" has the meaning given to such term in Section 6.1(a). For the
avoidance of doubt, any PUCO order or orders shall not individually or collectively constitute -
the Final PUCO Order and shall not be deemed issued or received until all applicable appeals
have been finally settled and determined and no further appeals are permitted by applicable Law.

"Financial Closing" means the Phase ! Financial Closing, the first funding of equity or
debt proceeds under the Equity Contribulion Agreement or the Construction Debt Financing
Documents for Phase 2 or the first funding of equity or debt proceeds under the Equity
Confribution Agreement or the Construction Debt Financing Documents for Phase 3.

"Financial Closing Date" means the Phase 1 Financial Closing Date, the date of the
Financial Closing for Phase 2 or the date of the Financial Closing for Phase 3.

"Fixtures" means any ifems of Equipment at any time affixed to or constituting a part of
any Improvements, including all components thereof, located in or on the Land, together with all
replacements, modifications, alterations and additions thereto.

“Force Majeure Event” means any occurrence or event that arises after the Effective Date
and is reasonably beyond the control of the Party claiming the Force Majeure Event, including
each of the following events, matters or things: (1) war, revolution, insurrection, riot, act of
terrorism, theft or public disorder or acts of emergency; {2) expropriation, requisition,
confiscation or nationalization; unusual export or import restrictions by any Governmental
Authority; embargees or sanctions; (3) port closure; rationing or allocation, at the request or
insistence of any Governmental Authority; (4) action or inaction of any Governmental Authority
{other than in respect of the compliance by a Party with applicable Laws and Permits required
under this Agreement); (5) fire, flood, earthquake, volcano, tide, tidal wave, perils of the sea or
lightening strikes; (6) an epidemic or quarantine; (7) other acts of God; or (8) national or regional
Labor Disputes; provided, however, that

(a) any such event, matter or thing shall constitute an event of Force Majeure with
respect to a Party only if such event, matter or thing and its effects:

(i) was not a result of the failure of such Party or any of its subcontractors to
perform its obligations hereunder;

(i)  could not have be prevented or overcome if such Party or any of its
subcontractors had used reasonable care or reasonable efforts and due diligence or acted in
compliance with Industry Standards; and



(iii)  has an impact which will actually, demonstrably and adversely affect such
Party’s ability to perform its obligations (other than payment obligations) in accordance with the
terms of this Agreement; and

(b  the following events, matters or things shall not constitute a “Force Majeure
‘Event”: ' :

(i) the absence of sufficient financial means to perform obligations or the
failure to make payments in accordance with this Agreement;

(i)  any labor dispute limited to employees of a Party; and

(iii)  actions of a Governmental Authority enforcing compliance with any
' Permit or any failure by a Party to exercise due care to maintain any Permit.

"GAAP" means generally accepted accounting principles as recognized by the American
Institute of Certified Public Accountants, as in effect from time to time, consistently applied and
maintained on a consistent basis for a Person thronghout the period indicated and consistent with
such Person's prior financial practice.

"GATS" means the Generation Atiribute Tracking System administered by PJM
Environmental Information Services, Inc. (“PJM-EIS™) and providing environmental and
emissions attributes reporting and tracking services to its subscribers in support of renewable
portfolio standards and other information disclosure requirements that may be implemented by
governmental authorities. GATS tracks generation attributes and the ownership of the attributes
as they are traded or used to meet standards of governmental authorities. GATS includes any

successor tracking system or systems with the same or similar purpose administered by PIM-
EIS.

"Governmental Approval' means any permit, license, approval or authorization of, filing
with, or notice to any Governmental Authority,

"Govermnmental Authority" means any federal, state, tribal, county, municipal, or other
authority or judicial, executive, administrative, legislative or regulatory agency, board, body,
department, bureau, commission, instrumentality, court tribunal or quasi governmental authority
{or a combination or permutation thereof) in any jurisdiction (domestic or foreign) having
jurisdiction over the Facility or any portion thereof, or a Party, or any of the Transactions or
matters contemplated by this Agreement. A

"Hazardous Materials" means (a) any substance, emission or material including asbestos,
now or hereafter defined as, listed as or specified in a Law as a "regulated substance,”
"hazardous substance," "toxic substance," “pesticide," "hazardous waste," "hazardous material”
or any similar or like classification or categorization under any Law including by reason of
ignitability, corrosivity, reactivity, carcinogenicity or reproductive or other toxicity of any kind,
(b) any products or substances containing petroleum, asbestos, or polychlorinated biphenyls or.
(c) any substance, ernission or material determined to be hazardous or harmful.




"Improvements” shall mean all buildings, structures, and other improvements of every
kind (including Fixtures and Equipment) existing at any time and from time to fime on or under
the Land, including sidewalks, utility pipes, conduits and lines, parking areas and roadways, and
including all additions to or changes in such Improvements at any time located on the Land.

"Indemnitee" has the meaning given to such term in Section 11.2(a).

“Indemnitor™ has the meaning given to such ter.:ﬂ in Section 11.2¢a).

"Insolvency Event" means, with respect to any Person, (a) such Person's (i) failure to
generally pay its debts as such debts become due, (ii) admitting in writing its inability to pay its
debts generally or (ifi) making a general assignment for the benefit of creditors; (b) any
proceeding being instituted by or against such Person (i) seeking to adjudicate it as bankrupt or
insolvent, (i) seeking liquidation, winding up, reorganization, arrangement, adjustment,
protection, relief or composition of it or its debts under any law relating to bankruptey,
insolvency or reorganization or relief of debtors or (iii) seeking the entry of an order for relief or
the appointment of a receiver, trustee or other similar official for it or for any substantial part of
-its property and, in the case of any such proceeding instituted against such Person, either such
proceeding shall remain undismissed for a period of 60 days or any of the actions sought in such
proceeding shall oceur; or (¢) such Person's takmg any action to authorize any of the actions set
forth above in this definition.

"Interconnection Agreement” means the Phase 1 Interconnection Agreement, the Phase 2
Interconnection Agreement or the Phase 3 Inierconnection Agreement..

“Internal Costs" means all recasonable and docurnented salaries and benefits of the
approved personnel of a Party or its Affiliates, but only to the extent directly allocated to
performing the Development Activities that are the sole, lead or support responsibility of such
Party under Section 3.4, Section 3.5 and Exhibit F, and the related expenses for employee travel,
postage and courier services, communications and similar costs incurred by or on behalf of such
approved personnel from October 1, 2010 through the Effective Date and thereafter during the
term of this Agreement.

“Investor". means the Person (other than CSP) that becomes a member of TPS
‘Generation by subscribing for miembership interests in and committing to fund equity
confributions to TPS Generation in accordance with the Equity Contribution Agreement.

"IRS" means the Internal Revenue Service, and any successor agency.
"TIC" means the credit available to a taxpayer under Section 48 of the Code.

"ITC Benefits Loan" means, with respect to each Phase, a loan by AEP Ohio to TPS
Generation in the amount that will be realized by AEP Ohio as lessee under the Facilities Lease
for such Phase as a result of its claim for the ITC under Section 48 of the Code with respect to
such Phase. :



"ITC Benefits L.oan Note" means, with respect to cach Phase, a secured promissory note
executed by TPS Generation in favor of AEP Ohio in the original principal amount of the ITC
Benefits Loan for such Phase, upon terms satisfactory to AEP Ohio in its sole discretion,

"ITC Expiration Date” means December 31, 2016, or such later deadline established by
the Code as the date by which a qualified facility or portion thereof must be placed in service in
order to qualify for equivalent or better benefits as the ITC currently provides through December
31, 2016,

"Land" means the approximately 777-acre parcel of land located in Noble County, Ohio
upon which the Facility will be located, as more specifically described in Exhibit D hereto, and
all Appurtenant Rights thereto. _ :

"Land Acquisition Agreements" means (i) that certain Option for the Lease of Real Estate
dated October 28, 2010 between Franklin Real Estate Company, OPCO and Turning Point, (if)
that certain Ground Lease Agreement to be entered into by and between Frankbn Real Estate
- Company and Turning Point and (iii) that certain Right of Way Agreement to be entered into by
and between Franklin Real Estate Company and Turning Point with respect to the Facility's
transmission tie line,

"Law" means any statute, law, treaty, rule, code, common law, ordinance, regulation,
permit, interpretation, certificate, order of any Governmental Authority, or any judgment,
decision, decree, injunction, writ, order or like action of any court, arbitrator or other
Governmental Authority.

"Lease Commencement Date” means, with respect to each Phase, the Block Tumover
Date for the first Block or Blocks comprising a portion of such Phase to achieve Block
Substantial Completion (as defined in the EPC Construction Contract).

"Lien" means any mortgage, pledge, hypothecation, assignment, deposit, arrangement,
encambrance, lien (statutory or otherwise), charge or other security interest or any preference
priority, preferential arrangement or other security agreement of any kind or nature whatsocvcr
. including any conditional sale or other title retentmn agreement.

7 "Major Sunplv Agreement" means one or more supply agreements for the procurement of
inverters and racking systems to be installed at the Facility.

"Material Adverse Effect” means a material adverse effect on (i) the Facility or the
development or economic viability thereof,. (ii). the ability of the Parties to perform their
obligations under this Agreement, (iii) the ability of either Party or TPS Generation to enter into
a Material Facility Contract or perform its obligations under such contract, (iv) the ability of the
Parties or TPS Generation to secure or comply with a Material Permit, (v) the validity or
enforceability of this Agreement or any of the Material Facility Contracts, or the rights or
remedies of the Parties hereunder or thereunder; provided that the term Material Adverse Effect
shall not include any change resulting from (a) changes in general international, national,
regional or local economic, financial, or market conditions, (b) changes in the industry in which
a Party or. the Facility operates, including market prices for commodities, goods or services
within that industry, (¢) changes in accounting standards, principles or interpretations, (d) the
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announcement or consummation of the Transactions, or {(¢) any events, actions or agreements
expressly required by this Agreement.

"Material Facility Contracts" means the Land Acquisition Agreements, the Tax
Abatement Agreements, the Interconnection Agreements, the Major Supply Agreements, the
MSA and the EPC Construction Contract.

"Material Permits" means all material Permits anticipated to be required by TPS
Generation to construct, own, lease or operate the Facility, as set forth in Exhibit E hereto.

"Module Supplier” means a Isofoton, S.A. or its Affiliate, or another module supplier
acceptable to AEP Ohio in its reasonable discretion.

"Monthly Report™ has the meaning given to such term in Section 3.6.

"MOU" means the Memorandum of Understandmg dated October 5, 2010 between
Turning Point and AEP Ohio.

"MSA" means any Module Supply Agreement entered into with the Module Supplier for |
Phase 1, Phase 2 or Phase 3.

7 "NEPA" means the National Environmental Policy Act of 1969, and the rules and
regulations promu]gated thereunder.

"NEPA Approval" has the meaning given to such term in Section 6.1(h).

"Non-Power Attributes" means any characteristic of the Facility related to its benefits to
the environment, including any avoided, reduced, displaced or off-set emissions of pollutants to
the air, soil or water such as sulfur dioxides (SOx), nitrogen oxides (NOx), carbon monoxide
{CO), mercury (Hg), particulates, and any other pollutant that is now or may in the future be
regulated under federal, or local pollution control laws, regulations or ordinances or any
voluntary rules, guidelines or programs; and further includes any avoided emissions of carbon
dioxide (CO2} and any other greenhouse gas (GHG) that contributes to the actual or potentxa]
threat of altering the Earth’s climate by trapping heat in the atmosphere.

"OAQDA" means the Ohio Air Quaiity Development Authority.

"OAQDA Loan" means an OAQDA 166 Direct Loan from the OAQDA to Turning Point
or TPS Generation in the anticipated principal amount of approximately $7,500,000.

"OAQDA Loan Documents" means the binding or non-binding letters of intent or
commitment letters, loan and credit agreements, notes, security agreements, intercreditor
agreements, mortgages, deeds of trust, interest rate exchanges, swap agreements and other
documents relating to the OAQDA Loan,

"QPCO" has the meaning given to such term in the opening paragraph of this Agreement.
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"QOperation and Maintenance Budget" means the agreed budget for the operation and
maintenance of the Facility pursuant to the Operation and Maintenance Plan, to be developed by
the Parties pursuant to Article 3.

"Operation and Maintenance Plan" means the operation and maintenance plan detailing
the operation and maintenance services to be provided by AEPSC or another Affiliate of AEP
Ohio, during operation of the Facility, to be developed by AEP Ohio and Tuming Point for
purposes of obtaining the RUS Debt Refinancing.

"Parent" means (i) in the case of OPCO and CSP, American Electric Power Company,
Inc. and (i) in the case of Turning Point, Agile Energy, Inc. or New Harvest Ventures LLC.

"Parent Merger" means (i) a merger or other combination by and between a third party
and a Party's Parent or (ii) the sale of all or substantially all of the assets of a Party's Parent to a

third party.

"Party" or "Parties" has the meaning given to such term it the opening paragraph of this
Agreement, '

"Permanent Job" means a new, permanent job at a manufacturing or assembly plant for
any solar modules, solar racking systems, inverters, or other major solar facility Equipment that
will be installed at the Facility under the Facility Contracts, and that has been created by a
company that, after the Effective Date, has either located, relocated or increased permanent
employment at an existing, manufacturing or assembly plant located in the State of Ohio.

"Permit" means any permit, license, -approval, certificate, letter ruling, order, decree,
judgment, writ, injunction or similar action of any Governmental Authority, anticipated to be
required in connection with the Facility.

"Permitted Lien" means (i) mechanic's, materialmen's and similar liens and rights arising
or incurred in the ordinary course of business; (ii) liens for taxes or other governmental charges
or assessments not yet due and payable and which are being contested in good faith through
appropriate proceedings and for which appropriate reserves have been established in accordance
with GAAP; (ili) zoning, entitlement, conservation restriction and other land use and
environmental regulations of any Governmental Authority; (iv) all exceptions, restrictions,
easements, charges, rights-of-way and monetary and non-monetary encumbrances set forth in
any Permit; (v) non-monetary encumbrances of record; and (vi) other encumbrances or
imperfections in or failures of title that would not, individually or in the aggregate, have a
Material Adverse Effect.

"Person" means any natural person, corporation, company, partnership, business trust,
Governmental Authority or other entity.

"Phase” means Phase 1, Phase 2 or Phase 3.

_ "Phase 1" means the first phase of construction of the Facility, comprising 20 MW {ac).
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"Phase 1 Development Cost_ Amount" means the Development Costs funded by Turning
Point between the Phase 1 Financial Closing Date and the Phase Substantial Completion Date for
Phase 1, as determined pursuant to Sections 4.2(c) and 4.2{d).

"Phase 1 Financial Closing" has the meaning given to such term in Section 6.1

"Phase | Financial Closing Date" has the meaning given to such term in Section 6.1.

"Phase 1 Imierconnection Agreement” means the Interconnection Service Agreement to
be entered into between Turning Point and OPCO, in its capacity as fransmission company, with
respect to PJM Queue #W3-111. :

“Phase 2" means the second phase of construction of the Facility, comprising 15 MW

{ac).

"Phase 2 Development Cost Amount" means the Development Costs funded by Tuming
Point between the Phase Substantial Completion Date for Phase 1 and the Phase Substantial
Completion Date for Phase 2, as determined pursuant to Sections 4.2(d) and 4.2(e).

"Phase 2 Interconnection Agreement” means the Interconnection Service Agreement to
be entered into between Turning Point and OPCO, in its capacity as transmission company, with
respect to PIM Queue #W3-112,

"Phase 3" means the third phase of construction of the Facility, comprising 14.9 MW
(ac).

"Phase 3 Development Cost Amount” means the Development Costs funded by Turning
Point between the Phase Substantial Completion Date for Phase 2 and the Phase Substantial
Completion Date for Phase 3, as determined pursuant to Sections 4.2(e) and 4.2(f).

"Phase 3 Interconnection _Agreement" means the Interconnection Service Agreement to
be entered into between Turning Point and OPCO, in its capacity as transmission company, with
respect to PIM Queue #W3-113,

_ "Phase Development Cost Amount” means the Phase 1 Development Cost Amount, the
_Phase 2 Development Cost Amount or the Phase 3 Development Cost Amount.

_ "Phase FC Contribution Amount" means, with respect to any Phase, the amount of the
portion, if any, of the Equity Capital Contribution Amount for such Phase required to be
contributed by CSP or Investor, as applicable, on the Financial Closing Date for such Phase
pursuant to the terms of the Construction Debt Refinancing Docaments. :

"Phase Subsequent Contribution Amount” means, with respect fo any Phase, the amount
of the portion, if any, of the Equity Capital Contribution Amount for such Phase required to be
contributed by CSP or Investor, as applicable, after the Financial Closing Date for such Phase
pursuant to the terms of the Construction Debt Financing Documents.

"Phase Payment Date" has the meaning given to such term in Section 6.3(a).
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"Phase Substantial Completion Date" means, with respect to each Phase, the date on
which a Phase achieves Phase Substantial Completion, as such event is further deﬁned in the
EPC Construction Contract for such Phase.

"Pre-Closing Development Assets" means the Land Acquisition Agreemenis and any
other Facility Contracts and Permits entered into by or on behalf of or issued to Tumning Point
and all other Work Product prepared by either of the Parties at any time prior to the Phase 1
Financial Closing Date and assigned to TPS Generation effective as of the Phase 1 Financial
Closing Date.

"Private Letter Ruling" means written guidance from the IRS confirming that AEP Ohio's
intended application of depreciation and the ITC associated with the Facility are consistent with
the normalization rules under the Code..

"Projected Facility Costs" means, at any time, the sum, as reflected in the Dynamic

- Model at such time, of (i) the amount of all rental payments to be paid under the Facilities Leases

during the 25-year terms of such leases plus (ii) the amount of all operation and maintenance
costs to be incurred during the 25-year terms of such leases.

"Prudent Industry Practices" means the practices, methods, materials, supplies and
Eguipment, as changed from time to time, that are commonly used in the solar photovoltaic
electric. power production industry to design, construct and operate electric generating facilities
or any practices, methods and acts, which in the exercise of redsonable judgment in light of the
facts known at the time, could have been expected to accomplish the desired result af the lowest
reasonable cost consistent with good business practices, reliability, safety and expedition.

"PUCQO" has the meaning given 1o such term in the Introduction to this Agreement.

"Purchase Price” means the amounts to be paid by TPS Generation to Tuming Point
pursuant to, and subject to the provisions of, Sections 6.1 and 6.3.

"Purchase Price Acceleration Conditions” means with respect to the Purchase Price for
any Phase (other than Phase 1), the conditions set forth in Section 6.2(a)(i} (Permanent Jobs),
6.2{a)(ii) (Construction Jobs), 6.2(a)iii) (Material Facility Contracts), 6.2(a)(iv) (Malterial
Permits), 6.2(a)(vi) {Construction Debt Financing) and 6.2(a)(vii) (RUS Obligation Leiter), and
6.3(a)(i) (RUS Proving Permd/Default) or 6.3(a)(ii} (RUS Funding), in each case with respect to
the applicable Phase.

"Records™ means a Party's or its Affiliates' correspondence, records, general ledgers,
cancelled checks, receipts, time sheets, vouchers and books of account,

"Released Purchase Price Amount” means, with respect to any Release Notice. an amount

calculated by multiplyi
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"Release Notice" means a written notice from the OAQDA to Tuming Point or TPS

Generation declaring that TPS Generation's obligation to repay a portion of the principal amount
of the OAQDA Loan is forgiven.

"Renewable Energy Certificate" or "REC" means any credit, certificate, allowance or
similar right that is related to the Non-Power Attributes of the Facility, whether arising pursuant
to law, regulation, certification, markets, trading, off-set, private transaction, renewable portfolio
standards, voluntary programs or otherwise. Without' ‘Timiting the generality of the foregoing
definitions, RECs shall include GATS certificates and must be generated by a solar generating
facility located in Ohio and approved by the PUCO as qualifying as a Solar Renewable Energy
Facility as set forth under Ohio Substitute Senate Bill 221.

"Renewable Energy Incentive" means: (a) federal, state, and local tax credits or other tax
incentives associated with the construction, ownershlp, or production of eleciricity from the
Facility (including production tax credits, credits under Sections 38, 45 and 48 of the Internal
Revenue Code as in effect from time to time during the Term and any grants paid in lieu
~ thereof); (b) any federal, state, and local governmental or nongovernmental payments, grants or
other negotiable attributes relating in any way to the Facility or the output thereof; and (c) any
other form of incentive that is not a Non-Power Attribute or Beneficial Environmental Interest
that is available with respect to the Facility.

"Renewable Energy Products" means, collectively, the renewable energy and ancillary
services produced by the Facility and all of the associated. capacity, RECs and other Beneficial
Environmental Interests.

"Representative” means, with respect to any Person, the existing or potential
shareholders, members, partners, investors or lenders of, in or to such Person, or the officers,
directors, employees, representatives or agents (including investment bankers, financial advisors,
attorneys, accountants, brokers and other advisors) of such Person.

1}

Required Equity Amount” means, with respect to any Phase, the greater of (i) the
aggregate amount required by the Construction Lenders to be contributed by CSP and Investor to
TPS Generation in connection with the Construction Debt Financing for such Phase, and (ii) the
aggregate amount required by the RUS to be contributed by CSP and Investor to TPS Generation
in connection with the RUS Debt Refinancing for such Phase.

"RUS" means the Rural Utility Service.

"RUS Debt Refinancing" means the term loans obtained by TPS Generation from the
RUS pursuant to the RUS Debt Refinancing Documents. ‘

"RUS Debt Refinancing Closing " has the meaning given to such term in Section 6.2(c).

"RUS Debt Refinancing Documents" means the loan and credit agreements, notes, bonds,
indentures, guaranties, security agreements, intercreditor agreements, mortgages, deeds of trust,

. interest rate exchanges, swap agreements and other documents relating to the RUS term debt
financing for the Facility. .

15



"RUS Obligation Letter" means, with respect to any Phase, a letter agreement or other
agreement or document containing a binding (save for the RUS' usual and customary conditions
io funding) commitment and obligation by the RUS to deliver funds to retire all or a portion of
the Construction Debt Financing for the applicable Phase,

"RUS Proving Period" means, with respect to each Phase, the period required by the RUS
to monitor the operation and performance of the Facility following the the Phase Substantial
Completion Date for such Phase prior to closing the RUS Debt Refinancing for such Phase.

*Security Fund” means the fund that Turning Point is required to establish and maintain,
pursuant to Section 9.3, as security for Turning Point's performance under this Agreement. '

"“Target Closing Date" means (i) with respect to Phase 1, June 30, 2012; (i) with respect
- to Phase 2, June 30, 2013; and (iii) with respect to Phase 3, June 30, 2014,

"Tax Abatement Agreement” means any agreement relating to any abatement or
reduction of property taxes or other local taxes with respect to the Facility or Turning Point with
Noble County, Ohio or any other local or state Govermmental Authority,

"Third Party Costs" means all reasonable and documented out-of-pocket costs (excluding
Internal Costs) reasonably incurred by a Party or its Affiliates in the performance of the
Development Activities that are the sole, lead or support responsibility of such Party under
Section 3.4, Section 3.5 and Exhibit F, and paid to Persons other than a Party or its Affiliates, for
services (including the services of engineers, accountants, attorneys, financial advisors and other
consultants), materials, Permit application fees, goods, or supplies for the Facility.

"Transaction Documents" means, collectively, this Agreement, the Equity Contribution
Agreement, the TPS Generation LLC Agreement, the Development Assets Purchase Agreement,
the Facilities Leases, and any other agreement between or among any of the Parties,. their
respective Affiliates, Investor or TPS Generation. :

"Transactions” ineans the fransactions contemplated by this Agreement.

"TPS Generation" means Turning Point Solar Generation LLC, a Delaware limited
liability company.

"TPS Generation LLC Agreement" means the First Amended and Restated Limited
Liability Company Agreement to be entered into by CSP and Investor effective as of the Phase 1
Financial Closing Date, based on the form of Exhibit A attached to the form of the Equity
Contribution Agreement attached hereto as Appendix [, but as subsequently negonated by the
parties thereto,

"

Turning Point" has the meaning given to such term in the opening paragraph of this
Agreement.

"Work Product" means all the plans, drawings, designs, Permit applications, other

applications, data, information, studies, analyses and reports (in any form) developed by either
Party or such Party's Representatives, or by any third party engaged by such Party, in connection
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with the Facility, other than studies, reports, analyses and similar documentation prepared solely
for a Party's internal reporting or management purposes.

1.2 General Construction. Except as otherwise exptessly provided herein, the
following rules shall apply to the usage of terms in this Agreement:

(a} The terms defined above have the meanings set forth above for all
purposes, and such meanings are equally applicable 1o both the singular and plural forms of the
terms defined. '

(b) Ifatermis defined as one part of speech (such as a noun), it shall have a
corresponding meaning when used as another part of speech (such as a verb).

(c) "Include," "includes" and "including" shall be deemed to be followed by
"without limitation" whether or not they are in fact followed by such words or words of like
import.

(dy “Writing," "written" and comparable terms refer to printing, typing, and
other means of reproducing in a visible form.

{e)  References to a Person are also to its permitted successors and assigns,
and references to any Governmental Authority are also to its successor,

(£ Any term defined above by reference to any agreement, instrument or Law
has such meaning whether or not such agreement, instrument or Law is in effect.

. (g}  The headings of the Sections and subsections of this Agreement are
included for convenience only and shall not be deemed to constitute a part of this Agreement.

(h) "Hereof," "herein," "hereunder" and comparable terms refer, unless
otherwise expressly indicated, to the entire agreement or instrument in which such terms are used
and not to any particular article, section or other subdivision thereof or exhibit or schedule or
other attachment thereto. All references herein to Exhibits, Schedules, Appendices, Articles,
Sections or subdivisions thereof will refer to the corresponding Exhibits; Schedules, Appendices,
Article, Section or subdivision thereof of this Agreement unless specific reference is made to
such exhibits, articles, sections or subdivisions of another document or instrument.

(i) Pronouns, whenever used in any agreement or instrument that is governed
by this Agreement and of whatever gender shall include all Persons. References to any gender
include, unless the context otherwise requires, references to all genders.

Gy The word "or" will have the inclusive meaning represented by the phrase
"and/or," "shall" and "will" have equal force and effect.

(k) In case of any conflict between any provision of the body of this

Agreement and any provision of any Exhibit or Appendix hereto, the provision of this
Agreement shall control.
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(D Whenever the consent or approval of a Party is required pursuant to this
Agreement, unless expressly stated that such consent or approval is to be given in the sole
discretion of such Party, such consent or approval shall not be unreasonably withheld,
conditioned or delayed. '

(m)  Whenever this Agreement refers to a number of days, such number shall
refer to calendar days unless Business Days are specified. Whenever any action must be taken
hereunder on or by a day that is not a Business Day, then such action may be validly taken on or
by the next day that is a Business Day.

(m)  All accounting terms used herein and not expressly defined herein shall
have the meanings given to them under GAAP.

{0)  Any agreement, instrument or Law referred to herein or in any instrument
or certificate delivered in connection herewith means such agreement, instrument or Law as from
time to time amended, modified or supplemented and inciudes (in the.case of agreements or
instruments) references to all attachments thereto and instraments incorporated therein.

) Unless otherwise specified, all references contained in this Agreement, in
any Exhibit or Schedule referred to therein or in any instrument or document delivered pursuant
hereto to dollars or "$" shall mean United States dollars.

{(q)  The Parties to this Agreement have participated joinily in the negotiation
and drafting of this Agreement. In the event an ambiguity or question of intent or interpretation
arises, this Agreement shall be construed as if drafted jointly by the Parties hereto and no
presurnption or burden of proof shall arise favoring or disfavoring any Party by virtue of the
authorship of any of the provisions of this Agreement.

ARTICLE 2
DEVELOPMENT; OWNERSHIP; RELATIONSHIP OF PARTIES

2.1 Cooperation on Development Activities. The Parties agree to cooperate with one
another to develop the Facility as set forth in this Agreement, and to use all commercially
reasonable efforts to specifically pursue and aitain the following objectives, whéther individually
or together as provided herein, and otherwise subject to and in accordance with the terms of this
Agreement and the Development Assets Purchase Agreement (and in the case of AEP Ohio,
together with the Investor and otherwise subject to any in accordance with the other Transaction
Documents):

(2) Engage in the Development Activities required to develop the Facility,
including (i) in the case of AEP Ohio, developing and updating the Dynamic Model from time to
time to reflect new or refined data inputs regarding the costs of the development, design, .
engineering, permitting, procurement, financing, construction and operation of the Facility (or
any Phase thereof), and (ii) in the case of Turning Point, providing to AEP Ohio from time to
time new or refined data inputs regarding the costs of the development design, engincering,
permitting, procurement and construction of the Facility (or any Phase thereof);
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_ (b}  Obtain the Final PUCO Order, the FERC Approval, the Private Letter
Ruling and the other Permits and Governmental Approvals required to consummate the
Transactions and to construct and operate the Facility; :

(c) Obtain commitments from Investor to make capital confributions to TPS
Generation in accordance with the Equity Contribution Agreement and the TPS Generation LLC
Agreement to pay a portion of the Development Costs and consfruction costs of the Facility in
exchange for membership interests in TPS Generation;

(d)  Obtain the Construction Debt Financing to pay the balance of the
Development Costs and construction costs of the Facility;

(e) Cause TPS Generation to purchase the Pre-Closing Development Assets
from Turning Point and AEP Ohio; :

H Construct the Facility in three Phases;

(g)  Following construction of each Phase, refinance all or a portion of the
Construction Debt Financing and construction costs for such.Phase with the OAQDA Loan or
the RUS Debt Refinancing, or both, as applicable;

(h)  Cause TPS Generation to lease the Facility to AEP Ohio pursuant to the
Facilities Leases, and thereby allocate all Renewable Energy Products and all Renewable Energy
Incentives to AEP Chio;

(i) Cause TPS Generation to delegate the operation and mamtenance of the
Facility to AEP Ohio pursuant to the Facilities Lease; and

() Pursue such other objectives in funherance of the foregoing as the Pasties
may approve. ‘

2.2 No Authority to Bind Other Party. Nothing contained in this Agreement shall
creale, or be construed as creating, a partnership, joint venture, or other similar arrangement
between the Parties, nor a fiduciary relationship between the Parties (including their Affiliates).
Neither Party (mcludmg such Party's Representatives) shall be deemed to be a representative,
agent or employee of the other Party, nor shall a Party have the autherity or right (and will not
hold itself out to others as having the authority or right) to assume or create any obligation of any
kind or nature, express or implied, on behalf of the other Party or such Party's Affiliates, or to
bind the other Party or such Party's Affiliates in any manner whatsoever without the prior
express written consent of the other Party or such Party's Affiliates (as applicable). Obligations
of the Parties shall be several and not joint. This Agreement does not create any fiduciary
obligations between the Parties other than those that are specifically set forth herein.

2.3 Relationship of the Parfies; Taxes. Each Party is separately responsible for its
own accounting records required by Law or to support its income tax returns or any other
accounting reports required by any governmental agency with respect to the Facility, including
any requirement to maintain its records in accordance with the Federal Energy Regulatory
Commission’s Uniform System of Accounts. Nothing in this Agreement shall be construed as
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relating to the tax accounting of a Party. Each Party is solely responsible for all taxes payable by
it. The Parties shall cooperate fully, as and to the extent reasonably requested by the other Party,
in connection with any audit or other proceeding with respect to tax as and relating to this
Agreement. '

_ 2.4  Several Qbligations of OPCO and CSP. Notwithstanding any provision fo the

contrary in this Agreement or any other Transaction Documnent, the obligations of OPCO and
CSP hereunder are several and not joint, and Tuming Point acknowledges and agrees that any
liability of OPCO or CSP hereunder shall be severally allocated fifty-five percent (55%) to
OPCO and forty-five percent (43%) to CSP.

ARTICLE 3
DEVELOPMENT ACTIVITIES AND
RESPONSIBILITIES; WORK PRODUCT

3.1 General Agreements.

(a) Each Party shall coordinate and cooperate in good faith with the other
Party on all Facility matters, in order fo facrhtate development of the Facility in an effective and
cost-efficient manner.

(b)  On a bi-weekly basis during the Development Period, each Party will
repoit {o the other, in a form to be agreed by the Parties (which may include teleconferences, e-
mail, or other means) on the Development Activities undertaken by such Party since the last
report and the upcoming activities.

{c) Each Party agrees that, in carrying out the Development Activities
assigned to it in Section 3.4 or 3.5 below, it will:

@ appoint a qualified person to have lead responsibility for the
Development Activities assigned to such Party, and will assign other personnel, as necessary,
that have the time and requisite skills to devote to the Party's assigned responsibilities;

(i)  use commercially reasonable efforts to achieve the Phase 1
Financial Closing, the Financial Closings for each of Phase 2 and Phase 3, and the Lease
Commencement Date, the Phase Substantial Completion Date and the RUS Debt Refinancing
Closing for each of Phase 1, Phase 2 and Phase 3 on or prior to the dates set forth in the
Development Schedule, and otherwise adhere to the Development Schedule in accomplishing its
assigned tasks, and provide updated information regarding its progress in respect thereof upon
request of the other Party or as circumnstances warrant;

(i)  act as the interface with and supervise all third parties with which
such Party has directly contracted to perform work related to its assigned responsibilities; and

-(iv)  subject to the provisions of Section 3.9(b), provide such

information and materials as the other Party may reasonably request and allow review by the
other Party of all Work Product.
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3,2  Standard of Performance. Turning Point and AEP Ohio shall use all
commercially reasonable efforts to perform their respective Development Activities under this
Agreement in accordance with Prudent Industry Practices, the Development Budget, the
Development Schedule and the requirements for obtaining the ITC, the OAQDA Loan and the
RUS Debt Refinancings, and to cause all conditions to the Phase 1 Financial Closing to occur on
or prior to the Target Closing Date for Phase 1. Notwithstanding anything to the contrary in this
Agreement, the Parties acknowledge and agree that any activity of AEP Ohio relating to the
development or construction of any transmission or interconnection facilities shall be performed
by AEP Ohio subject to the requirements of applicable Law, including FERC regulations, AEP
Ohio's Open Access Transmission Tariff and AEP Ohio internal procedures and policies
regarding development and construction of transmission and interconnection facilities for small
generation facilities. '

3.3 Compliance with Law. Each Party shall comply with any Law, which is or may
be applicable to it in the conduct of its business relating to the Facility, in¢huding the Material
Permits. Neither Party shall take any action that would subject the other Party to liability or

_penalty under any and all Laws. Each Party shall notify the other promptly upon the discovery
of any noncompliance with the foregeing.

3.4  Responsibilities of Tuming Point for Development Activities. Subject to the
provisions of Section 3.7 and Exhibit F hereto, Turning Point will have primary responsibility for
the overall development of the Facility, and will perform or cause to be performed all
Development Activities not specifically assigned to AEP Ohio in Section 3.5, it being
understood that AEP Ohio is relying on Turning Point to deliver, with AEP Ohio's cooperation, a
development package that would, but for the desire of AEP Ohio to censtruct the Phases serially
rather than simultaneously, allow TPS Generation to issue a full notice to proceed to the EPC

- Construction Contractor for ail Phases of the Facilify on or prior to the Target Closing Date for
Phase 1. Turning Point's specific responsibilities are farther described under the columns titled
"Turning Point" in Exhibit F hereto. Turning Point will continue to perform such activities until
the later of the Phase Substantial Completion Date for Phase 1 or Phase 2 or the Phase Payment
Date for Phase 3, as applicable, or the earlier termination of this Agreement,

3.5  Responsibilities of AEP Ohio for Developmient Activities. Subject to the
provisions of Exhibit F hereto, AEP Ohio will be responsible for the Development Activities 1o
the extent indicated under the columns titled "AEP Ohio" in Exhibit F hereto. AEP Ohio will
continue to perform such activities until the Phase 1 Financial Closing Date, or the earlier
termination of this Agreement.

3.6 AEP Ohio Oversight; Reporting. Al of Turning Point's Development Activities
shall be subject to the oversight and review of AEP Ohio. Once a month, on a schedule to be
determined by AEP Ohio, Tuming Point will provide AEP Ohio with a report (the "Monthly
Report™). The Monthly Report shall contain updates with respect to the progress of contracting,
permitting, design, engineering, procurement and other Development Activities with respect to
the Facility, the status of the Development Schedule, and expenditures on the Facility and any
anticipated changes to the Development Budget. At each meeting, AEP Ohio and Turning Point
will review the Development Budget and the Development Schedule and Twming Point will
respond to questions with respect to the progress regarding the development of the Facility. AEP
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Ohio and Turning Point will discuss the progress of the Development Activities to determine
whether the Development Costs expended during the prior month are commensurate with the
progress of the work during such month and to compare the Development Costs to date, ali other
costs expected to be incurred in the development of the Facility and necessary for completion of
the Facility, and the costs set forth in the Development Budget.

3.7 Actions Requiring AEP Approval. The Parties agree that the following activities
shall not be undertaken by Turning Point without the express approval of AEP Ohio:

(i) Transfer, sell, lease or otherwise dispuse of any of the Work
Product; '

(i}  Commence, seitle, adjust, compromise or resolve any claim,
obligation, debt, demand, suit, judgment or arbitration that in any way may affect the interests of
AEP Ohio;

(i) Approve execute or terminate any Facility Contract, or amend or
modify any Facility Contract or give any consent or waiver or enforce any remedies under any
Facility Contract;

(iv)  Select or approve any Construction Lender, approve or enter into
any Censtruction Debt Financing Document or OAQDA Loan Document, amend or modify any
Construction Debt Financing Document or OAQDA Loan Document or give any consent or
waiver under any Construction Debt Financing Document or OAQDA Loan Document;

(v). Select or approve any Investor, approve or enter into any
Construction Equity Financing Document, amend or modify any Construction Equity Financing
Document or give any consent or waiver under any Construction Equity Financing Document;

{vi)  Grant a lien on, or otherwise encumber, any Work Product, other
than those reasonably necessary in the ordinary course of business;

{vii) Incur any Development Cost that would result in aggregate
Development Costs to exceed those set forth in the Development Budget at the time such
Development Cost is incurred;

. (viii) Submit any Permit application or application for renewal or
modification of a Permit;

(ix) Accept any Permit or Permit modification, provided that such
Permzt is subject to acceptance;

(x)  Select any Module Supplier, inverter supplier, racking sfstem
supplier, step-up transformer supplier or EPC Construction Contractor;

{(xi) Finalize detailed Facility design, including Equipment
configuration; '
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- {xii) Change the Development Schedule that would cause Phase 1
Construction Start or the Phase Substantial Completion Date for Phase 1 to be delayed by more
than 90 days;

(xiii) Materially change the design of the Facility; or

(xiv) Make any public announcements regarding this Agreement or the
Facility.

3.8 Governmental Approvals; PUCO Approval, FERC Approval and Private Letter
Ruling.

(a)  Subject to the terms and conditions of this Agreement, each of the Parties
agrees to use commercially reasonable efforts to obtain all Governmental Approvals required by
it in order to consummate the Transactions, including the satisfaction of all conditions thereto set
forth herein. All appearances, presentations, briefs, and proposals made or submitted by or on
behalf of either Party before any Governmental Authority in connection with the approval of this
Agreement or the Transactions shall be subject to the control of the Party required to obtain the
Governmental Approval from a Governmental Authority; provided, however, that each Party
will reasonably consult and cooperate with the other Party, and consider in good faith the views
of the other Party, in connection with any such appearance, presentation, brief, or proposal. Each
Party will provide the other Party with copies of all writien communications to or from
Governmental Authorities relating to the approval or disapproval of this Agreement or the
Transactions.

(b)  Without limiting and notwithstanding the foregoing, the Parties
acknowledge that (i) on December 20, 2010, AEP Ohio filed with the PUCO in Case Nos. 10-
501-EL-FOR and 10-502-EL-FOR a Supplement to the 2010 Long-Term Forecast Report and
{1i) on January 27, 2011, AEP Ohio filed with the PUCO in Case Nos. 11-346-EL-SSO and 11-
348-EL-SSO, certain portions of which collectively comprise an application for approval of an
Electric Security Plan that includes a proposal to authorize AEP Ohio to recover from Ohio retail
ratepayers all costs associated with the Transactions through a non-bypassable surcharges (i.e.,
the subject matter of the Cost Recovery Order). The form of AEP Ohio's request for the subject
mafter of the Final PUCO Order and the conduct by AEP Ohio of any proceedings, including any
settlement or appeals, related to or arising from such request shall be determined in the sole
discretion of AEP Ohio. AEP Ohio will use commercially reasonably efforts to achieve the
effectiveness of the Final PUCO Order, the FERC Approval and the Private Letter Ruling as
soon as reasonably practicable. Turning Point wiil provide such information and assistance in
the PUCQO, FERC and IRS application and review process as is reasonably requested by AEP
Ohio. Turning Point shall not engage in discussions with PUCO, FERC or IRS or any labor
union, participate in PUCO, FERC or IRS meetings or intervene in related proceedings, or
negotiate any collective bargaining agreemént, in each case in connection with the Facility,
without AEP Ohio's consent.

3.9 Work Product,
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{a) All Work Product developed (or caused to be developed) by the Parties
(either individually or jointly) in the performance of the Development Activities shall be the
property of the Party that developed the Work Product until the Phase | Financial Closing, at
which time, all Work Product shall be deemed to be Pre-Closing Development Assets and shall
be transferred to TPS Generation in accordance with the terms hereof, subject, however, to the
termination provisions set forth in Article 7.

(b)  Each Party will provide the other Party with copies of any Work Product
requested by that Party after consultation and agreement regarding the information to be
provided and its intended use, and subject to the requirement that the Parties seek confidential
treatment of such information by any Person to whom any such information which is of a
confidential or proprietary nature will be disclosed,

3.10  Facility Coniracts and Permits. Unless otherwise agreed by Turning Point and
AEP Chio: '

(a)  Prior to the Phase ! Financial Closing, the Facility Contracts will be
entered into in the name of Turning Point, and shall be assigned to TPS Generation upon Phase 1
* Financial Closing pursuant to the Development Assets Purchase Agreement. Any Facility
Contract (including any non-binding letter of intent with respect to the GAQDA Loan} entered
into by Turning Point (i) shall contain a provision allowing such contract (including the warranty
rights) to be assigned to and assumed by TPS Generation and AEP Ohio as lessee under the
Facilities Leases, without the consent of, or additional consideration to, the relevant
counterparty(ies) and (ii) shall not contain, without AEP Ohio's approval, any provision
providing for the payment of any cancellation fee or similar payment in connection with Turning
Point's termination of such Facility Contract. Turning Point shall not enter into any Facﬂlty
Contract after the Phase 1 Financial Closing.

(b)  Turning Point shall request in all Permit applications applied for in its
individual name that such Permit be assignable to TP'S Generation.

3.11 Affiliate Contracts. Except as otherwise agreed by the Parties, neither Party nor
any Affiliate of a Party shall provide goods and/or services to TPS Generation (other than
pursuant to the Interconmection Agreements, the Land Acquisition Agreements, the Construction
Management Agreement and the Business Services Agreement). Each other Facility Contract
proposed to be entered into between TPS Generation and one of the Parties or its Affiliates shal]
be negotiated in good faith on an arms-length basis.

3.12 Formation of TPS Geperaiion; Execution of Documentis.

(a) Unless otherwise agreed by Investor and AEP Ohio, CSP will form TPS

Generation as a sole member limited liability company, and Investor and CSP will execute an
amended and restated limited liability company agreement based on the form thereof attached to
the Equity Contribution Agreement effective upon the Phase 1 Financial Closing Date, In
consideration of the mutual covenants and agreements contained herein, Turning Point hereby
grants to AEP Ohio a perpetual, royalty-free Jicense and right to use the frade names "Turning
Point," "TPS8" and "TPSG" in connection with the Development Activities conternplated by this
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Agreement, the formation of TPS Generation and the consummation of the Transactions.
Tuming Point acknowledges that AEP Ohio and its Affiliates have used the frade names in
connection with the Facility prior to the date hereof, and Turning Point hereby releases AEP
Ohio and its Affiliates from any and all claims based on such use.

{(b)  As the sole member of TPS Generation until the Phase 1 Financial Closing
Date, CSP intends to cause TPS Generation to execute all agreements and documents to be
delivered by TPS Generation at the Phase 1 Financial Closing, including the Development Assets
Purchase Agreement, and CSP shall cause TPS Generation to deliver such agreements and
documents to the appropriate Person effective as of the Phase I Financial Closing.

3.13 No Liens. Prior to the Phase 1 Financial Closing, neither Party may create or
permit to exist a Lien in respect of the Facility or its Work Product (other than a Permitted Lien)
without the prior written consent of the other Party. In no event may a Party take any action that
would cause or permit a Lien to exist on the other Party's Work Product.

3.14  AEP Ohio Board Approvals. Not later than sixty (60) days after the issuance of
the Cost Recovery Order, AEP Ohio hereby agrees fo seek to obtain the approvals of the
Transactions by the boards of directors of CSP, OPCO and American Electric Power Company,
Inc. required pursuant to Section 6.1(e).

~ ARTICLE4
BUDGET; FUNDING OF COSTS; CAPITAL CONTRIBUTIONS

4.1 Development Budget. The initial Development Budget for Turing Point's
Development Activities is attached to this Agreement as Exhibit B, and may be amended only
with the approval of both Parties. Notwithstanding any provision of this Agreement to the
contrary, Turning Point shall not be obligated to fund any Development Costs unless such costs
are (a) specifically included in the Development Budget, as amended from time to time, or (b)
approved by the written agreement of AEP Ohio prior to incurrence.

4.2 Funding of Development Costs,

)] It is the intent of the Parties that throughout the Development Period or
earlier termination of this Agreement, each Party will fund all of its own Development Costs,
subject fo reimbursement according to this procedures set forth in the Section 6.2 and the
provisions of Article 6 (and, in the case of AEP Ohio, the provisions of the TPS Generation LLC
Agreement).

(b)  Approximately 30 days prior fo the anticipated Phase 1 Financial Closing
Date, Turning Point shall provide to AEP Ohio a statement of (i) the actual Development Costs
funded by Turning Point as of such date, and (ii) the estimated further Development Costs it
expects to fund through the anticipated Phase 1 Financial Closing Date. At the Phase | Financial
Closing, TPS Generation shall, pursuant to the Development Assets Purchase Agreement,
-reimburse Turning Point for the Development Costs set forth on such statement in addition to the
Purchase Price amounts payable with respect to Phase 1 pursuant to Sections 6.1 and 6.3(b).
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(c)  Approximately 30 days prior to the anticipated Phase Substantial
Completion Date for Phase 1, Turning Point shall provide to AEP Ohio a statement of (i) a
reconciliation between the actual Development Costs funded by Turning Point from the date of
the statement provided pursuant to Section 4.2(b) through the Phase 1 Financial Closing and the
estimated amount of Development Costs for such period set forth in such previous statement,
reflecting a positive result as a debit and a negative result as a credit; (if) the actual Development
Costs funded by Turning Point from the Phase 1 Financial Closing through the date of the
current statement, and (ii) the estimated further Development Costs it expects to fund through the
anticipated Phase Substantial Completion Date for Phase 1, Within ten (10) days of the Phase
Substantial Completion Date for Phase 1, TPS Generation shall, pursuant o the Development
Assets Purchase Agreement, reimburse Turning Point for the Development Costs set forth on
such statement pursuant to Section 6.2(b).

{d} Approximately 30 days prior to the anticipated Phase Substantial
Completion Date for Phase 2, Turning Point shall provide to AEP Ohio a statement of (i) a
reconciliation between the actual Development Costs funded by Turning Point from the date of
the statement provided pursuant to Section 4.2{c) through the Phase Substantial Completion Date
for Phase 1 and the estimated amount of Development Costs for such period set forth in such
previous statement, reflecting a positive result as a debit and a negative result as a credit; (ii) the
. actual Development Costs funded by Turning Point from the Phase Substantial Completion Date
for Phase 1 through the date of the current statement, and (iii) the estimated further Development
Costs it expects to fund through the anticipated Phase Substantial Completion Date for Phase 2.
Within ten (10) days of the Phase Substantial Completion Date for Phase 2, TPS Generation
shall, pursuant to the Development Assets Purchase Agreement, reimburse Turning Point for the
Development Costs set forth on such statement pursuant to Section 6.2(b).

- (&)  Approximately 30 days prior to the anticipated Phase Substantial
Completion Date for Phase 3, Turning Point shall provide to AEP Ohio a statement of (i) a
reconciliation between the actual Development Costs funded by Turning Point from the date of
the statement provided pursuant to Section 4.2(d) through the Phase Substantial Completion Date
for Phase 2 and the estimated amount of Development Costs for such period set forth in such
previous statement, reflecting a positive result as a debit and a negative result as a credit; (ii) the
actual Development Costs funded by Turning Point from the Phase Substantial Completion Date
for Phase 2 through the date of the current statement, and (iii} the estimated further Development
Costs it expects to fund through the anticipated Phase Substantial Completion Date for Phase 3.
Within ten (10) days of the Phase Substantial Completion Date for Phase 3, TPS Generation
shall, pursuant to the Development Assets Purchase Agreement, reimburse Turning Point for the
Development Costs set forth on such statement pursuant to Section 6.2(b) or 6.4.

H Approximately 30 days prior to the anticipated Phase Payment Date for
Phase 3, Tuming Point shall provide to AEP Ohio a statement of the reconciliation between the
actual Development Costs funded by Turning Point from the date of the statement provided
pursuant to Section 4.2{e) through the Phase Substantial Completion Date for Phase 3 and the
estimated amount of Development Costs for such period set forth in such previous statement,
reflecting a positive result as a debit and a negative result as a credit. In addition, three'(3)
Business Days prior to the Phase Payment Date for Phase 3, the Parties shall agree on a
statement reflecting the amount of the actual Development Costs funded by Turning Point from
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the Phase Substantial Completion Date for Phase 3 through the Phase Payment Date for Phase 3,
which amount shall either increase such debit or decrease such credit. On the Phase Payment
Date for Phase 3, TPS Generation shall, pursuant to the Development Assets Purchase
Agreement, reimburse Turning Point for the Development Costs reflected as a positive debit on
such statements in addition to paying the Purchase Price with respect to Phase 3, or TPS
Generation shall deduct the negative credit on such statements against the Purchase Price with
respect to Phase 3, as applicable, in each case pursuant to Section 6.3(a) or 6.4, as applicable.

(g}  Each of the statements provided by Turning Point pursuant to Sections
4.2(b)-(f) shall include (i) reasonable supporting documentation, (ii} a reconciliation of the costs
incurred to date with the Development Budget, and (iii) a certification by Turning Point that (A)
the amounts set forth in the statement relate to actual Development Costs incurred in the
development of the Facility and in accordance with the Development Budget, (B) Turning Point
has no reason to believe that such statement contains any errors or inaccuracies, and (C) there are
no Liens in respect of the Facility other than Permitted Liens.

43  Recard-keeping; Audits,

(a)  Each Party will keep accurate. and complete Records of Development
Costs incurred by it in carrying out the Development Activities. Each Party shall ensure that all
invoices, financial setflements, reports and billings in respect of the Facility reflect properly the
facts about all activities and transactions the subject thereof. :

(b)  AEP Ohio and its Affiliates and Representatives will have the right, upon
approximately 48 hours notice and during normal business hours, to review and inspect Turning
Point's Records (including all Facility Contracts),

{c) Each Party shall have the right, from time to time during the Development
Period and for a period of two years following termination of this Agreement, to audit the other
Party's Records, insofar as they pertain to any Developmem Costs, and AEP Ohio may exercise
such rights on behalf of TPS Generation,

{d) Any audit conducted by a Party shall be subject to approximately 14 days
notice, and shall be conducted at reasonable times during the normal business hours of the
affected Party and unless otherwise agreed, at the offices of the affected Party. Such audits may
be conducted by a Party or any of its Representatives or agents who are bound by duties of
confidentiality, The costs of any such audit shall be borne by the Person conducting the audit.

4.4  Conditional CSP Capital Contribution QObligation. = The Parties hereby
acknowledge that CSP has the obligation, subject to the terms and conditions in this Agreement
and the Equity Contribution Agreement (expressly including the approval of PUCQ, as part of
the Final PUCO Order, confirming that the timing of such contributions as contemplated by this
Agreement and the Equity Contribution Agreement satisfies CSP's obligations under all PUCO
orders issued in PUCO Case No, 10-1261-EL-UNC), to contribute to TPS Generation cash in an
amount not to exceed $20,000,000.
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‘ ARTICLE 5
" FACILITY SCHEDULE; MILESTONES; FORCE MAJEURE

5.1  Development Schedule. The initial Development Schedule is attached to this
Agreement as Exhibit C, and may be amended only by written agreement of both Parties.

52 Failure to Meet Facility Milestone Dates,

(a) Subject to Section 5.3, if a Facility Milestone (other than the Final PUCO
Order, the FERC Approval or the Private Letter Ruling) is not achieved by the date set forth in
the Development Schedule, then within 30 days thereafter, the Party responsible for the Facility
Milestone will submit to the other Party a plan (a "Cure Plan") to enable such Facility Milestone
to be achieved as soon as reasonably practicable and will consider in good faith the
recommendations of the other Party for implementing the Cure Plan.

(&) Subject to Section 5.3, without limiting the foregoing or the rights of a
Party under Article 7, if Turning Point is more than 60 days late (relative to the Development
Schedule) in completing any Development Activity assigned to it and such failure (i) has or is
reasonably expected to cause a delay in achieving a Facility Milestone on a timely basis or
otherwise cause a material impediment to the Facility development and (ii) is not attributable to
any action or inaction of AEP Ohio or any of its Affiliates, then following notice by AEP Ohio to
Turning Point specifying such a failure and a period of 30 days for Tuming Point to cure such
failure, AEP Ohio may, but shall not be obligated to, perform such Development Activity in
place of Tumning Point. In such case, (i) Turning Point shall be permitted to claim the
Development Costs incurred by Turning Point through the date on which AEP Ohio undertakes
performance with respect to such Development Activity, less all Development Costs reasonably
incurred by AEP Ohio in curing such failure, and (i) AEP Ohio shall be permitted to claim its
Development Costs reasonably incurred in completing such Development Activity. '

53 Force Majeure Events.

(a) So long as the conditions set forth in this Section 5.3 are satisfied, neither
Party shall be responsible or liable for or deemed in breach of this Agreement because of any
failure or omission to carry out or observe any of the terms, provisions, or conditions of this
- Agreement to the extent that such failure has been caused by one or more Force Majeure Events.
No obligations of a Party that matured before the occurrence of a Force Majeure Event causing
the suspension of performance shall be excused as a result of such occurrence. Notwithstanding
anything to the contrary in the foregoing, the obligation to pay money when due in a timely
manner shall not be subject to these provisions regarding Force Majeure Events,

(b) - The Party claiming an Force Majeure Event shall give the other Party a
notice deseribing the particulars of the cause and nature of the occurrence, with notice given
promptly after discovery and in no event more than ten (10) Business Days thereafter, and such
notice shall estimate the expected duration and probable impact of the Force Majeure Event on
the performance of such Party’s obligations hereunder. The Parties agree to use reasonable
efforts to keep each other apprised of any Force Majeure Event or any event that could
reasonably be expected to become a Force Majeure Event by including any such Force Majeure
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Event or event on the agenda of the regular meetings. The Party claiming the Force Majeure
Event shall have a continuing obligation to deliver to the other Party regular updated reports.and
any additional documentation and analysis supporting its claim regarding a Force Majeure Event
promptly after such information is available to such Party until such time as the Force Majeure
Event is no longer in effect. '

(©) The burden of proof shall be on the Party claiming the Force Majeure
Event regarding (i) the occurrence of the Force Majeure Event and whether such Force Majeure
Event excuses such Party from performance under this Section 5.3, and (ii) any claimed impacts
on the Facility Schedule and Development Costs (if any), and the causal connection (if any)
between the occurrence of the Force Majeure Event and the claimed adjustment to the Project .
Schedule or the Development Costs.

(d)  The suspension of, or impact on, performance due fto an Force Majeure
Event shail be of no greater scope and no longer duration than is reasonably required by such
event, In particular, a Party claiming an excuse from performance as a result of an Force -
Majeure Event shall have a duty:

(i) to alleviate and mitigate the cause and effect, including duration,
costs and Facility Schedule impacts, in each case arising from such Force Majeure Event, and to
alleviate and mitigate the duration of, and costs arising from any impact on the Work Product
resulting therefrom, or other impact to the performance of its obligations under this Agreement;

(ii)  to continue to perform its obligations hereunder not affected by
such Force Majeure Event; '

(1ii)  to the extent commercially reasonable, correct, cure or remedy its
inability to perform, as applicable; and

(iv)  when able to resume performance of its affected obligations under
this Agreement, give notice to the other Party to that effect, and promptly resume performance
under this Agreement.

ARTICLE 6
PAYMENT OF PURCHASE PRICE

6.1 Pay. ment of Phase 1 Purchase Price and Development Costs. Subject to the
termination provisions in Sections 7.2 and the other provisions of this Agreement, (i) the

purchase by TPS Generation of the Pre-Closing Development Assets, (ii) the payment of the
Purchase Price and Development Costs for Phase 1 by TPS Generation pursuant to the
Development Assets Purchase Agreement, and (iii) the reimbursement’ of AEP Ohio's
Development Costs by TPS Generation pursuant to the Development Assets Purchase
Agreement shall occur upon Phase 1 Financial Closing, which is expected to take place on or
prior to the date that is five (5) Business Days after the date when all of the conditions in this
Section 6.1 have either been satisfied or waived in writing by AEP Ohio (such transactions, the .
"Phase I Financial Closing," and such date, the "Phase 1 Financial Closing Date™):
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(a) Effectiveness of an order or orders issued by the PUCO, authorizing AEP
. Ohio to recover from Ohio retail ratepayers all costs associated with the Transactions through a
non-bypassable surcharges (the "Cost Recovery Order"); provided, however, that AEP Ohio will
not be required to accept any condition or limitation contained in the Cost Recovery Order,
whether imposed with respect to the Transactions or with respect to any other matter contained
in the Cost Recovery Order, that is unacceptable to AEP Ohio in its sole discretion; and provided
further that all applicable appeals have been finally settled and determined and no further appeals
are permitted by applicable Law (the "Final PUCC Order");

(b}  Turning Point, TPS Generation or the EPC Construction Contractor shall
have entered into one or more Facility Contracts related to the Facility with one or more
suppliers of Modules, solar racking systems or inverters sourced from Equipment manufacturing
facilities located within the State of Ohio that have demonstrated, to AEP Ohio's reasonable
satisfaction, that the supply of such Modules or other Equipment to TPS Generation or such EPC
Construction Contractor, in the aggregate, has resulted or .will result in the creation of
approximately 300 Permanent Jobs;

{(c) Turning Point or the EPC Construction Contractor shall have
demonstrated, to AEP Ohio's Teasonable satisfaction, that the construction of the Famhty will
result in the creation of approximately 300 temporary construction jobs;

(d)  Issuance by the FERC of a final, non-appealable order in favor of AEP
Ohio confirming TPS Generation's status as an exempt wholesale generator and granting market-
based rate authority to TPS Generation; provided, however, that AEP Ohio will not be required
to accept any condition or limitation conlained in such confirmation or grant, whether imposed
with respect to the Transactions or with respect to any other matter contained in such
confirmation or grant, that is unacceptable to AEP Ohio in its sole discretion (the "FERC

~ Approvals");

(¢}  Approval of the Transactions by the boards of directors of OPCQ, CSP,
and American Electric Power Company, Inc.;

6] The Material Facility Contracts for Phase 1, each in a form satisfactory to
AEP Obio in its reasonable discretion (including the duration and terms of the warranties
contained therein, with respect to such matters as defects, degradation and efficiency), shall have
been executed and delivered by Tumning Point, TPS Geperation or the EPC Construction
Contractor and the counterparties thereto, and the creditworthiness of each such counterparty (or
its credit support provider} is satisfactory to AEP Ohio in its reasonable discretion;

(g) Issuance of a favorable Private Letter Ruling upon terms satisfactory to
AEP Ohio in its sole discretion;

(h)  Issuance of a final, non-appealable order under NEPA in favor of Turning
Point or TPS Generation (the "NEPA Approval"), and issuance of all other Material Permits for
Phase 1 in favor of TPS Generation, in each case upon terms satisfactory to AEP Ohio in its
reasonable discretion;
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() Execution and delivery by TPS Generation and Investor of the Equity
. Contribution Agreement substantially in the form aftached hereto as Appendix I, but as
subsequently negotiated by CSP and Investor,

() Delivery by the Investor to TPS Generation of its Phase FC Contribution
Amount, if any; for Phase 1, (ii) execution and delivery by Investor of any agreement required by
the terms of the Construction Debt Financing Documents with respect to the Phase Subsequent
Contribution Amounts, if any, for Phase 1, and (iii) if applicable, execution and delivery by
Investor of the Guaranty Agreement required under the Equity Contribution Agreement to TPS
Generation; ‘

(k)  Execution and delivery of the OAQDA Loan Documents by Turning Point
or TPS Generation upon ferms satisfactory to AEP Ohio in its reasonable discretion;

)] Execution and delivery of the Construction Debt Financing Documents for
Phase | by the Construction Lenders and TPS Generation, with respect to Construction Debt
Financing for Phase 1 in an aggregate amount determined necessary to cover the anticipated total
construction costs of Phase 1' to the extent not funded by Investor or AEP Ohio, upon terms
satisfactory to AEP Chio in its reasonable discretion;

(m)  Execution and delivery of the RUS Obligation Letter for Phase 1 by the
RUS with respect to refinancing of the Construction Debt Financing for Phase 1, in an amount
and upon terms satisfactory to AEP Ohio in its reasonable discretion;

{(n)  Execution and delivery by TPS Generation of the Fagilities Lease for
Phase 1; ' '

(0)  Execution and delivery by TPS Generation of the Construction
Management Agreement;

(%) Execution and delivery by TPS Generation of the Business Services
Agreement; ‘

(¢}  Execution and delivery by Tuming Point and TPS Generation of the
Development Assets Purchase Agreement substantlally in the form attached hereto as Appendzx
IL; and

) Receipt by AEP Ohio and Investor of all Governmental Approvals {other -
than the Final PUCO Order, the NEPA Approval and the Private Letter Ruling) necessary oF
desirable for AEP to consummate the Transactions for Phasé 1.

On the Phase 1 Financial Closing Date, TPS Generation shall, pursuant to the Development
Assets Purchase Agreement, pay to (x) Turning Point the sum of (1) the Development Costs
funded by Turning Point through the Phase 1 Financial Closing Date and (2) IR by wire
transfer in immediately available funds to an account designated by Turning Point by written
notice to TPS Generation prior to the Phase 1 Financial Closing Date, and (y) to Escrow Agent
W) by wire transfer in immediately available funds-as instructed by the Escrow Agent
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prior to the Phase | Financial Closing Date, to be held and released by the Escrow Agent in
accordance with the terms of Section 6.3 and the Escrow Agreement.

6.2 Further Closings; Paviment of Phase 1, Phase 2 and Phase 3 Development Cost
Amounis.

(a) Following the Phase 1 Financial Closing, the Parties shall continue all
Development Activities with respect to all Phases of the Facility, and use commercially
reasenablée efforts to achieve.the Financial Closing Pate for Phase 2 on or prior to the Target
Closing Date for Phase 2 and the Financial Closing Date for Phase 3 on or prior to the Target
Closing Date for Phase 3. Subject to the termination rights in Sections 7.2 and the other
provisions of this Agreement, the Financial Closing for Phase 2 and the Financial Closing for
Phase 3 are expected to take place on or prior to the date that is five (5) Business Days after the
date when all of the conditions set forth in this Section 6.2(a) with respect to such Phase have
either been satisfied or waived in writing by AEP Ohio:

(i) Continued demonstration, to AEP Ohio's reasonable satisfaction,
that Turning Point, TPS Generation or the EPC Construction Contractor has entered into one or
more Facility Contracts related to the Facility with one or more suppliers of Modules, solar
racking systems or inverters sourced from Equipment manufacturing facilities [ocated within the
State of Chio that, in the aggregate, will result or have resulted in the creation of approximately
300 Permanent Jobs;

(ii)  Continued demonstration, to AEP Ohio's reasonable satisfaction,
that the construction of the Facility will result or has resulted in the creation of approximately
300 temporary construction jobs;

(iii) the Material Facility Contracts for such Phase, each in a form
satisfactory to AEP Ohio in its reasonable discretion (including the duration and terms of the
warranties contained therein, with respect to such matters as defects, degradation and efficiency),
shall have been executed and delivered by Turning Point, TPS Generation or the EPC
Construction Contractors and the counterparties thereto, and the creditworthiness of each such
counterparty (or its credit support provider) is satisfactory to AEP Ohio in its reasonable
discretion;

(iv)  Issuance of all Material Permits for such Phase in favor of TPS
Generation, in each case upon terms satisfactory to AEP Ohio in reasonable discretion;

(v)  Delivery by the Investor to TPS Generation of its Phase FC
Contribution Amount, if any, (ii) execution and delivery by Investor of any agreement required
by the terms of the Construction Debt Financing Documents with respect to the Phase
Subsequent Contribution Amounts, if any, and (iii) if applicablé, execution and delivery by
Investor of the Guaranty Agreement required under the Equity Contribution Agreement to TPS
Generation, in each case with respect to the applicable Phase;

(vi)  Execution and delivery of the Construction Debt Financing

Documents for such Phase by the Construction Lenders and TPS Generation, with respect to
Construction Debt Financing for such Phase in an aggregate amount determined necessary to
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cover the anticipated total construction costs of such Phase to the extent not funded by Investor
or AEP Ohio, upon terms satisfactnry to AEP Ohio in its reasonable discretion:

(vii) Execution and delivery of the RUS Obligation Letter for such
Phase by RUS with respcct to refinancing of the Construction Debt Financing for such Phase, in -
an amount and upon terms satisfactory to AEP Ohio in its reasonable discretion, if applicable;

(viii) Execution and delivery by TPS Generation of the Facilities Lease
for such Phase substantially in the form attached hereto as Appendix II; and

(ix) Receipt by AEP Ohioc of all Governmental Approvals necessary or
desirable for AEP to consummate the Transactlons for such Phase

Notwithstanding the foregoing or any other provision in this Agreement to the contrary, AEP
Ohio shall have no obligation to consummate (i) the Financial Closing for Phase 2 prlor to the
RUS Debt Refinancing Closing for Phase 1, or (ji) the Financial Closing for Phase 3 pnor to the
RUS Debt Refinancing Closing for Phase 2.

(b)  Within ten (10) days after the Phase Substantial Completion Date for each
of Phase 1, Phase 2, and Phase 3, TPS Generation shall, pursuant to the Development Assets
Purchase Agreement pay to Tuming Point the Phase 1 Development Cost Amount, the Phase 2
Development Cost Amount and the Phase 3 Development Cost Amount, respectively. All such
amounts shall be paid to Turning Point by wire fransfer in immediately available funds to an
account designated by Turning Point by written notice to TPS Generation prior to the apphcable
Phase Payment Date.

(¢}  On or about the date upon which the RUS Proving Period expires with
respect to each of Phase 1, Phase 2 and Phase 3, AEP Ohio shall hold a closing with the Investor,
the RUS and the Construction Lenders at which (i) AEP Ohio will make the ITC Benefits Loan
to TPS Generation in exchange for the ITC Benefits Loan Note with respect to the applicable !
Phase, in accordance with the terms of the applicable Construction Financing Documents, and
(i) TPS Generation will execute and deliver to the RUS the RUS Debt Refinancing Documents
for the applicable Phase, provided that -any applicable conditions to such closing for the
applicable Phase have been satisfied or waived (including those descnbed in Section 6.3 below)
{each such closing, an "RUS Debt Refinancmg Closing™).

6.3 Pavment of Phase 1, Phase 2 and Phase 3 Purchase Price: Released Purchase Price
Amounts. _ '

(a) . Subject to the termination provisions in Section 7.2, the Purchase Price
acceleration provisions in Section 6.4 and the other provisions of this Agreement, on or prior to
the date that is five (5) Business Days after the date when the conditions set forth in clauses (i)
and (it) below with respect to such Phase have either been satisfied or waived in writing by AEP
Ohio (each such date, a "Phase Payment Date™):

{1) The RUS Proving Period shall havé expired and the operation and -
performance of such Phase of the Facility shall have satisfied all performance requirements of
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the RUS required to be met during the RUS Proving Period for such Phase; and all defaults (if
any) of the RUS under the RUS Obligation Letter for such Phase shall have been cured; or

(ii) The RUS has funded in accordance with the RUS Debt
Refinancing Documents for such Phase; '

TPS Generation shall, pursuant to the Development Assets Purchase Agreement, pay (X) fo
Turning Point SNEEGEG, SN »c S i\ respect to Phase 1, 2 and 3 (and, in
the case of Phase 3, the Development Costs funded by Turning Point from the Phase Substantial
Completion Date for Phase 3 and the Phase Payment Date for Phase 3 pursuant to Section
4.2(f)), respectively, by wire transfer in immediately available funds to an account designated by
Turning Point by written notice to TPS Generation prior to the applicable Phase Payment Date,
and () to the Escrow Agent, N SR - SN i} respect to Phase 1, 2 and 3,
respectively, by wire transfer in immediately available funds as instructed by the Escrow Agent
prior to the applicable Phase Payment Date, to be held and released by the Escrow Agent in
accordance with the terms of Section 6.3(b) and the Escrow Agreement.

(b) Within ten (10) days of the receipt of each Release Notice, TPS
Generation shall, pursuant to the Development Assets Purchase Agreement, instruct the Escrow
Agent to pay to Turning Point the lesser of (i) the amount of Escrowed Purchase Price Amounts
held pursuant to the Escrow Agreement-at such time and (ii) the Released Purchase Price
Amount. If the Escrowed Purchase Price Amount so paid is less than the Released Purchase
Price Amount, then if and when any additional Escrowed Purchase Price Amount exists, TPS
Generation shall, pursuant to the Development Assets Purchase Agreement, instruct the Escrow
Agent {0 pay to Tuming Point all or a portion of such additional Escrowed Purchase Price
Amount until the Released Purchase Price Amount has been paid. All such payments by the
Escrow Agent shall be made to Turning Point by wire fransfer in immediately available fonds to
an account designated by Turning Point by written notice to TPS Generation and the Escrow
Agent prior to the date for payment of the applicable amouit. :

6.4  Acceleration of Purchase Price Payments. Provided that (i) the Phase 1 Financial
Closing has occurred and (ji) Turning Point has satisfied the Purchase Price Acceleration
Conditions for a Phase; then notwithstanding that the Parties anticipate that (x) the Phase
Development Cost Amounts will be reimbursed upon Phase Substantial Completion Date for
each Phase and {y) the remaining portion of the Purchase Price will be paid incrementally (and,
in the case of Phase 3, the Development Costs funded by Tumning Point from the Phase
Substantial Completion Date for Phase 3 and the Phase Payment Date for Phase 3 pursuant to
Section 4.2(f)) on the Phase Payment Date for the applicable Phase, if any Phase is cancelled or
the expiration of the RUS Proving Period for any Phase is delayed beyond the ITC Expiration
Date, then the payment of the portion of the Purchase Price (other than the Escrowed Purchase
" Price Amounts) with respect to such Phase may be accelerated as follows:

(a)  If such cancellation or delay is not directly attributable to AEP Ohio or
any of its Affiliates, then within 30 days of such cancellation or ITC Expiration Date, as
applicable, TPS Generation shall, pursuant to the Development Assets Purchase Agreement
Turning Point the sum of (i)
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(p)  If such cancellation or delay is directly attributable to AEP Ohio or any of
its Affiliates, then within 30 days of such cancellation or ITC Expiration Date, as applicable,

TPS Generation shall, pursuant to the Development Assets Purchase Asreement, pay Turning

Point the sum of (i)

Each Party agrees and acknowledges that (i) the damages that Turning Point would incur
due to the cancellation of a Phase or delay of the Phase Substantial Completion Date or the
expiration of the RUS Proving Period for Phase 1, Phase 2 or Phase 3 would be difficult or
impossible to predict with certainty, (ii) the payments contemplated by this provision are
liquidated damages and represent a fair and reasonable calculation of such damages, and (iii) the
required payments by TPS Generation of such liquidated damages shall be Tumning Point's sole
remedy for such cancellations or delays.

ARTICLE 7
TERM AND TERMINATION

_ 7.1  Term. This Agrcement shall be effective as of the Effective Date and shall
continue in effect until the earlier of the termination of this Agreement in accordance with this
Article 7, or the performance by all Parties of all obligations hereunder required in connection
with the final Phase Payment Date. ‘

7.2 Termination. A Party may terminate this Agreement only in accordance with the
provisions of this Section 7.2. A Party desiring to terminate this Agreement shall provide written
notice of termination to the other Party in accordance with Article 13, and such termination shall
be effective five (5) Business Days after the date of such notice.

{a)  Either Party shall have the right to terminate this Agreement if any of the
conditions precedent to Phase 1 Financial Closing set forth in Sections 6.1(a) (Final PUCO
Order), 6.1(d) (FERC Approvals), 6.1(g) (Private Letter Ruling), 6.1(h) (NEPA Approval), 6.1(i)
{Equity Contribution Agreement), 6.1(j) (Investor Capital Contribution), 6.1(1) (Construction
Debt Financing Documents), 6.1(m) (RUS Obligation Letter) or 6.1(r) (other Governmental
Approvals) becomes incapable of fulfillment on or prior to the Closing Date Certain for Phase 1.

A (b)  Either Party shall have the right to terminate this Agreement in the event
any of the following shall oceur:

(i) The other Party materially breaches any provision of this
Agreement and fails to cure such breach within 30 days from the earler of the date such
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breaching Party receives notice of the breach from the other Party or the date such breaching
Party otherwise becomes aware of such breach; provided, however, that if such breach cannot
reasonably be cured within the 30 day period the cure period shall be extended for such
additional period of time, not to exceed an additional 60 days, as is reasonably required to cure
the breach provided that the breaching Party has commenced the cure within the 30 day period
and is diligently pursuing such cure; or

(ii)  The other Party suffers an Insolvency Event.
(c) Either Party shall have the right to terminate this Agreement if:

(i) at any time after the effectiveness. of the Final PUCO Order and
prior to the Closing Date Certain for Phase 1, the amount of the Approved Facility Surcharges
are less than the Projected Facility Costs, and at such time, the Projected Facility Costs are
incapable of being reduced, at any time prior to the Closing Date Certain for Phase 1, to an
amount equal to or less than the Approved Facility Surcharges; or

_ (i)  at any time after the Phase I Financial Closing and prior to the

Closing Date Certain for Phase 2, the amount of the aggregate Approved Facility Surcharges are
less than the Projected Facility Costs, and at such time, the Projected Facility Costs are incapable
of being reduced, at any time prior to the Closing Date Certain for Phase 2, to an amount equal to
or ]ess than the Approved Facility Surcharges; or

(iii}  at any time after the Financial Closing for Phase 2 and prior to the
Closmg Date Certain for Phase 3, the amount of the aggregate Approved Facility Surcharges are
less than the Projected Facility Costs, and at such time, the Projected Facility Costs are incapable
of being reduced, at any time prior o the Closing Date Certain for Phase 3, to an amount equal to
or less than the Approved Facility Surcharges; or :

. {(iv)  prior to the Phase Substantial Completion Date for any Phase (A) it
s lmposmble for the Facility or the Parties to comply with any Permit or Law applicable to such
Phase or (B) the Facility or the Parties are unable to comply with any Permit or any Law
applicable to such Phase unless the Parties take measures that would result in the circumstances
described in clauses (i), (ii) or (iii) abave.

(d)  Either Party shall have the right to terminate this Agreement (i) if the
Financial Closing for any Phase has not occurred on or prior to the Closing Date Certain for such
Phase, or (ii) subject fo 7.3(d), if the RUS Debt Refinancing Closing for any Phase has not
occurred on or prior to the Closing Date Certain for next Phase; in each case provided that such
failure is not due to the terminating Party's failure to use commercially reasonable efforts to
achieve the Financial Closing or the RUS Debt Refinancing Closing, as applicable, for such .
Phase.

(&) AEP Ohio shall have the right to terminate this Agreement at any. time
prior to the Phase 1 Financial Closing, for its conveniénce.

H The Parties may mutually agree to terminate this Agreement for any
reason. o
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7.3 Consequences of Termination.

(@) Upont a Party's election to terminate this Agreement or the mufual -
termination of this Agreement pursuant to Section 7.2, the Parties' rights and obligations under
this Agreement shall cease except for the express rights and obligations under this Section 7.3
and other rights and obligations that are stated to survive termination of this Agreement.

(b)  If either Party elects to terminate this Agreement under Section 7.2(b), (d)
or (f) then concurrent with such termination, Turning Point shall no longer have the right to
continue development of the Facility and AEP Ohio shall have the right (but not the obligation).
to continue development of the Facility. AEP OChio shall notify Turning Point of its election to
continue development of the Facility in writing within five Business Days following the issuance
of the notice of termination by either Party. Turning Point shall provide to AEP Ohio a
statement of its Development Costs within thirty (30) days following the effective date of
termination.

(¢)  If AEP Ohio elects to continue development of -the.Faciiity pursuant to
Section 7.3(b), the following provisions shall apply: '

{) Turning Point will assign to AEP Ohio and AEP Ohio shall assume
all of Turning Point'’s right, title and interest in all Facility Contracts, Permits, and other Facility
assets and Work Product within Turning Point's control that have been obtained or created for
the Facility, subject to any necessary regulatory approvals;

{(ii)  Upon the assignment and assumption described in clause (i), AEP
Ohio will refund fo Turning Point

(ifi) I the termination is not the result of Tuming Point's failure to
exercise comnmercially reasonable efforts to achieve a Financial Closing or an RUS Debt
Refinancing Closing, Turning Point's fraud, bad faith willful misconduct or violation of Law, or
Turning Point's other material breach of this Agreement, then within thirty (30) days after the
Phase Substantial Completion Date for each of Phase 1, Phase 2 and Phase 3, as applicable, AEP

Qhio will pay to Turning Point

{iv)  The assignment of interests in Facility Contracts, Permits, and
other Facility assets and Work Product will be made pursuant to an agreement contdining
customary terms and conditions for such a transaction but excluding representations, warranties,
covenants and indemnities of any kind whatsoever except with respect to title, due authorization,
enforceability of the agreement and absence of conflicts or legal proceedings that would prevent
the assignment and assumption from taking place. Turning Point shall be released from aIl
Facility Contracts to which it may be a Party.

(d) If (x) AEP Ohio fails to notify Turning Point of its election to continue
development of the Facility, pursuant to Section 7.3(b), in writing within five Business Days
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following the issuance by either Party of the notice of termination, or (y) AEP Ohio delivers such
notification within such period, but such notification states that AEP Ohio elects not to continue

development of the Facility, the following provisions shall apply:

{1) The non-terminating Party shall remain liable to the terfninating
Party for any termination under Section 7.2(b), and the terminating Party shall have all rights at
Law or in equity fo pursue any damages resulting therefrom; and

{(ii)-  Except as provided in clause (i}, neither Party WIII have any further
obligation or Hability to the other Party with respect to the termination:

(¢)  The termination of this Agreement by either Party pursuant to Section .
7.2(d)(ii) shall not affect Twrning Point's right to receive payment of the Phase Development
Cost Amount or portion of the Purchase Price (and, in the case of Phase 3, the Development
Costs funded by Turning Point from the Phiase Substantial Completion Date for Phase 3 and the
Phase Payment Date for Phase 3 pursuant to Section 4.2(f)) upon the Phase Substantial
Completion Date and the Phase Payment Date, respectively, of the applicable Phase pursuant to
Sections 4.2 and 6.3, respectively, notwithstanding that the RUS Debt Refinancing Closing for
such Phase has not occurred by the Closing Date Certain for the next Phase.

(63} If AEP Ohio elects to terminate this Agreement for convenience under
Section 7.2(e) prior to the effectiveness of the Final PUCQ Order, AEP Ohio shall pay Taming
Point, within 30 days of the effectiveness of such ternmination, an amount equal to the sum of (i)

If (x) AEP Ohio elects to terminate this Agreement for convenience under
Section 7.2(e} after the effectiveness of the Final PUCO Order or (y) TPS Generation faiis fo
execute the Development Assets Purchase Agreement notwithstanding that all other conditions
to the Phase 1 Financial Closing set forth in Section 6.1 have been satisfied or waived, AEP Ohio

shall pay Tuming Point, within 30 days of the effectiveness of such termination, an amount equal
to the greater of (i)
_ ‘ In the event AEP Ohio terminates this

Agreement for convenience under Section 7.2(¢} or TPS Generation fails to execute the
Development Assets Purchase Agreement notwithstanding that all other conditions to the Phase
1 Financial Closing set forth in Section 6.1 have been satisfied or waived, Turning Point shall not
have any right to develop the Facility and AEP Ohio shall not have any right to develop the
Facility (directly or indirectly) for a period of three (3) years after the effective date of such

termination.

(g)  Each Party agrees and acknowledges that (i) the damages that Turning
Point would incur due to the termination. of this Agreement would be difficult or impaessible to
predict with certainty, (ii) the payments contemplated by Sections 7.3(c), (¢) or () are liquidated
damages and represent a fair and reasonable calculation of such damages, and (jii) the required
payments by AEP Ohio of such liquidated damages shall be Turning Point's sole remedy for such
termination.

7.4 No Other Termination Rights. Upon completion of the transactions contemplated
by this Article 7, this Agreement shall terminate, except for the provisions specified in Section
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14,1 to survive. Neither Party shall be permitted to terminate this Agreement or withdraw from
the Development Activities except in accordance with this Article 7. Without prejudice o a
Party's right to collect amounts due from the other Party, termma’cmn shall be the sole and
exclusive remedy of a Party for breach of this Agreement.

ARTICLE 8
ASSIGNMENT

Except as expressly provided herein, neither Party shall be permitted to assign this Agreement or
any of its rights or obligations under this Agreement to any Person without the prior written
consent of the other Party, which consent shall not be unreasonably withheld, provided, however,
that OPCO and CSP may each assign their rights and obligations under this Agreement to any
Affiliate that is a Creditworthy Entity without the prior consent of Tuming Point, unless such
assignment could result in a Material Adverse Effect. OPCO or CSP, as applicable, will provide
Turning Point at least 30 days advance wriften notice of its intent to make such an assignment.
Provided thai the assignee assumes in wntmg all further obligations of the assignor effective as
of the date of such assignment, the assignor shall be released of all further liability hereunder
effective as the date. of such assignment. Turning Point acknowledges that OPCO and CSP
intend to merge, and in the event of such merger the surviving entity shall be the permitted
successor to each of OPCO and CSP hereunder for all purposes by operation law, Any direct
change in Control of Turning Point will be deemed to be an assignment requiring the consent of
AEP Ohio, which consent shall not be unreasonably withheld, For the avoidance of doubt, a
change in Control of any owner of Tumning Point shall be deemed a Parent Merger and not an
assignment of this Agreement, Any prohibited assignment shall be void.

_ ARTICLE 9
ADDITIONAL OBLIGATIONS OF THE PARTIES

9.1 Confidentiality,

(a) General. The provisions in this Section 9.1 shall amend and supersede the
Confidentiality Agreement and the confidentiality provisions in the MOU, which are hereby
terminated, and shall remain in effect for a period of three years from the date this Agreement is
terminated.

(o)  Confidential and Proprietary Nature of Information. The term
"Confidential Information,” as used herein, means any and all information, matter or thing of a
secret, confidential or private nature relating to the business of either Party and not generally
known or available to the public, including matters of a technical nature (such as know how,
processes, date and fechniques), matters of a business nature (such as information about costs,
profits, markets, sales, customers and suppliers), matters of a proprietary nature (such as
information about patents, patent applications, copyrights, trade secrets and trademarks), other
information of a similar nature, and any information which has been derived from the foregoing
Confidential Information by either Party. Confidential Information includes a "trade secret”
under the Uniform Trade Secrets Act, Facility plans, discoveries, ideas, concepts, designs,
drawings, specifications, algorithms, formulas, models, data, source code, object code,
documentation, diagrams, flow charts, research, development, processes, pméedurcs,
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environmental information, and financial information, in each case, to the extent reduced to
writing. The term "Confidential Writing" means any and all statements, letters, agreements,
articles, contracts, books, records, policies, reports, tapes, disks, programs and other written,
typed, printed, photocopied, programmed, recorded, transcribed, punched, taped, fiimed,
photographic or graphic material of any kind which contains or includes Confidential
Information, The Parties will clearly label all such Confidential Information as
"CONFIDENTIAL". For any Confidential Information that is verbally disclosed by a Party, the
disclosing Party will memorialize in a writing to the receiving Party that such information is
Confidential Information within five Business Days. '

(¢}  Nondisclosure. Any and all Confidential Information delivered or made
available by or on behalf of a Party will be maintained in the strictest confidence by the receiving
Party except to the extent disclosure is properly authorized by the terms of this Agreement. The
receiving Party will not make use of the Confidential Information for its own or others' purposes,
outside of purposes related to the Facility, without the prior written consent of the disclosing
Party, which consent may be withheld in its sole and absolute discretion. The receiving Party
shall not permit any others within its contro! to use the Confidential Information of the disclosing
Party in any manner detrimental fo the disclosing Party, The receiving Party will exercise all due
care in safeguarding the Confidential Information against loss, theft or other inadvertent
disclosure, and agrees fo take such steps as are necessary to ensure confidentiality is maintained.
The receiving Party shall restrict access to the disclosing Party's Confidential Information to
Representatives of the receiving Party on a need to know basis, and shall require all such
Representatives to treat such Confidential Information in strict confidence in accordance with the

‘terms of this Agreement,

(d)  Return or Destruction of Information. At any time after termination of
this Agreement, a disclosing Party may request the return or, at the option of the disclosing
Party, the destruction of all Confidential Writings previously delivered to the receiving Party,
excluding Work Product transferred to the receiving Party pursuant to Article 7. Upoen receipt of
such request, all such Confidential Writings, including any copies, summaries or compilations of
such writings, still in the receiving Party’s possession or under its control shall be promptly
returned or desiroyed as requested by the disclosing Party.

(e)  Information in the Public Domain. The obligations of restricted use and
strict confidentiality set forth herein shall not extend to any information which: (i) is legally in
possession of the receiving Party prior to receipt thereof from the disclosing Party; (ii) is
independently developed by the receiving Party or its employees, consultants, affiliates or
agents; (iii) enters the public domain through no fault of the receiving Party or others within its
control; (iv) is disclosed to the receiving Party, without restriction or breach of the
confidentiality obligations herein or any other obligation of confidentiality, by a third party who
has the right to make such disclosure; or (v) is legally required to be disclosed; provided that the
receiving Party uses commercially reasonable efforts to notify the disclosing Party of any request
or subpoena for the production of any Confidential Information and provides the disclosing Party
with an opportunity o resist such a request or subpoena.

H Remedies. Any breach by the receiving Party of the confidentiality
provisions of this Agreement will cause irreparable harm to the disclosing Party and which,
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while substaniial, may not be reasonably or adequately compensable by damages. As a
consequence, in addition to any and all other remedies which may be available to the disclosing
Party, whether under this Agreement, by operation of law or in equity, the disclesing Party shall
have the right to seek injunctive relief, both preliminary and permanent, without the posting of a
bond if permitted by law, resiraining or preventing any acts or perfermances contrary fo the
terms of this Agreement. The existence of any claim or cause of action of the receiving Party
against the dlsclc-smg Party shall not constitute a defense to the enforcement of the
confidentiality. provisions of this Agreement. :

() Regulatory Exception. AEP Ohio shall have the right to use any of
Turning Point's Confidential Information for the purpose of pursuing any and all regulatory
approvals from Governmental Authorities connected with the Facility provided that Turning
Point shall have the right to review the information that AEP Ohio proposes-to disclose and that
Tuming Point is reasonably satisfied with the procedures available in the relevant forum to
protect the confidentiality of such information.

9.2  Public Announcements. Except for statemenis made or press releases issued (a)’
pursuant to the Securities Act or the Securities Exchange Act of 1934, (b) pursuant to any listing”
agreement with any national securities exchange or the National Association of Securities
Dealers, Inc., or (c) as otherwise required by applicable Law, neither AEP Ohio nor Turning
Point shall issue, or permit any of their respective Affiliates to issue, any press release or
otherwise make any public statements with respect to this Agreement or the Transactions (other
than in required filings with Governmental Authorities) without the prior written consent of the
other Party. Subject to any requirements of applicable Law, AEP Ohio and Turning Point will be’
given the opportunity to review in advance, upon the request of AEP Ohio or Tuming Point, as
the case may be, all information relating to the Transactions that appear in any filing made in
connection with the transactions contemplated hereby.

9.3  Security Fund.

(8  Turning Point shall establish, fund, and maintain a Security Fund pursuant
to the provisions of this Section 9.3. Turning Point shall establish the Security Fund at
ﬁno later than thirty (30) days after the date of this Agreement, and shall thereafter
ma:ntam the Security Fund until as provided in 9.3(f) below.

(b)  In addition to any other remedy available to it, AEP Ohio may, before or
after termination of this Agreement and so long as the Security Fund is required to be
outstanding after termination of this Agreement pursuant to Section 9.3(f) below, draw from the
Security Fund to recover any past due amounts owed by Turning Point fo AEP Ohio. If more
than one form of Security Fund exists, AEP Ohio may, in its sole discretion, draw all or any part
of such amounts due to it from any form of Security Fund, and from all such forms, and in any
sequence AEP Ohio may select. Any failure to draw upon the Security Fund or other security for
any damages or other amounts due to AEP Ohio shall not prejudice AEP Ohio’s rights to recover
such damages or amounts in any other manner. :

{c) shall be
issued by or deposited in a Creditworthy Bank (as applicable}, and shall be in the form of one or
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more of the following instruments. Turning Point may replace the form of the Security Fund at
any time and from time to time upon reasonable prior notice to AEP Ohio, but the Security Fund
must at all times be comprised of one or any combination of the following:

(i) An irrevocable standby letter of credit in substantially the form of
Appendix IV from a Creditworthy Bank. Such security must be issued for a minimum term of
three hundred and sixty (360) days. Turning Point shall cause the renewal or extension of the
security for additional consecutive terms of three hundred and sixty (360) days or more (or, if
shorter, the remainder of the period described in Section 9.3(f)) no later than thirty (30) days
prior to each expiration date of the security. If the security is not renewed or extended as
required herein (such condition, the “Failure to Extend Condition™), AEP Ohio shall have the
right to draw immediately upon the letter of credit and be entitled to hold the amounts so drawn
as security, provided AEP Ohio satisfies the conditions of Section 9.3(c)(ii)(A). If AEP Ohio
does not meet the conditions of Section 9.3(c)ii)(A), AEP Ohio will place the amounts so drawn
in an interest bearing account or escrow in accordance with Section 9.3(c)(ii)(B), until and unless
. Turning Point provides a substitule form of such security meeting the requirements of this
Section 9.3. Such amounts shall constitute part of the Security Fund pursuant to Section 9.3(c)(it)
for all purposes of this Agreement (including for the return of such Cash to Tuming Point
according to Section 9.3(f)).

(ii)  United States currency ("Cash") deposited with (A) AEP Ohio,
provided that AEP Ohio satisfies the following conditions: {a) it is not a defaulting Party and (b)
AEP Ohio is a Creditworthy Entity. In such event, AEP Ohio will pay interest to Turning Point
on Cash held at the Federal Funds Effective Rate and may draw on the Cash only in the
circumstances, and in the amounts, that a letter of credit in the form of Appendix IV could be
drawn (except that the Failure to Extend Condition or Failure to Replace Condition shall not
apply as a valid reason for disbursement); or (B} if, and only if, AEP Ohio does not meet the
aforementioned conditions of Section 9.3(c)(ii)(A), then the Cash shall be heild with a
Credifworthy Bank, either: (a) in an account under which AEP Ohio is designated as beneficiary
with sole authority to draft from the account or otherwise access the security only in the
circumstances, and in the amounts, that & letter of credit in the form of Appendix IV could be
drawn {except that the Failure to Extend Condition or Failure to Replace Condition shall not
apply as a valid reason for disbursement); or (b} held by Creditworthy Bank as escrow agent with
instructions to pay claims made by AEP Ohio pursuant to this Agreement, such instructions to
allow drawing by AEP Ohio only in the circumstances, and in the amounts, that a letter of credit
in the form of Appendix IV could be drawn (except that the Failure to Extend Condition or
Failure to Replace Condition shall not apply as a valid reason for disbursement). Security held
pursuant to Section 9.3(c)(ii)(B) shall be subject to the following: (x) include a requirement for
prompt notice to AEP Ohio from Turning Point in the event that the sums held as security in the
account or-escrow do not at any time meet the required level for the Security Fund as set forth in
this Section 9.3 and (y) funds held in the account or escrow may be deposited in 2 money-market
fund, short-term treasury obligations, investment-grade commercial paper and other liquid
investment-grade investments with maturities of three months or less, with all investment income
thereon to be taxable to, and to accrue for the benefit of, Turning Point. Turning Point grants to
AEP Ohio a present and continuing first priority security interest in all Cash which has been
transferred to AEP Ohio or held by Creditworthy Bank. At such times as the balance of Cash
held by AEP Ohio or by Creditworthy Bank exceeds the amount of Turning Point's obligation to
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provide security hereunder, AEP Ohio shall remit to Tumning Point on demand any excess in the
account above Turning Point's obligations.

(i) A Guaranty in substantially the form of Appendix V issued by a
Creditworthy Entity. '

(d)  If the Creditworthy Bank or Creditworthy Entity issuing any Security
Fund instrument ceases to be a Creditworthy Bank or Creditworthy Entity or any Security Fund
instrument ceases to be in full force and effect, then Tuming Point shall be required to replace
the affected Security Fund instrument with another Security Fund instrument meeting the criteria
set forth in Section 9.3(c) no later than fifteen (15) Days after receiving notice from AEP Ohio
that such replacement of the Sccunty Fund instrument is requlred pursuant to this Section 9.3(d).
If theé Security Fund instrument is a letter of credit and is not replaced as required herein (such
condition, the “Failure to Replace Condition”), AEP Ohio shail have the right to draw
immediately upon the letter of credit and be entitled to hold the amounts so drawn as security,
provided AEP Chio satisfies the conditions of Section 9.3(e)(ii)(A). If AEP Ohio does not meet
the conditions of Section 9.3(c)(ii}(A), AEP Ohio will place the amounts so drawn, in an inferest
bearing account or escrow in accordance with Section 9.3(c)(ii)(B), until and unless Turning
Point provides a substitute form of such security meeting the requirements of this Section 9.3.
Such amounts shall constitute part of the security pursuant to Section 9.3(c)(ii) for all purposes
of this Agreement (including for the return of such Cash to Turning Point according to Section

9.3(0)).

(e) If any Security Fund instrument is replaced in accordance with Section
9.3(c) or 9.3(d), (i) if the Security Fund instrument replaced is Cash, AEP Ohioc shail
immediately return the Cash (including any interest earned thereon} to Turning Point, or (ii) if
the Security Fund instrument being replaced is not Cash, the Creditworthy Bank or Creditworthy
Entity shall be deemed released from all obligations under such replaced Security Fund
instrument, and AEP Chio shall execute any documents reasonably requested by Turning Point
or the Creditworthy Bank or Creditworthy Entity thereof to confirm such release.

) On the later of (i) sixty (60) days after the termination or expiration of this
Agreement or (ii) the resolution of all then-pending disputes under this Agreement, (a) if Cash is
part of the Security Fund, AEP Ohio shall immediately return to Turning Point such Cash
(together with any interest earned thereon), and (b) if a letter of credit or Guaranty is part of the
Security Fund, the Creditworthy Bank or the Creditworthy Entity that provided or issued such
Security Fund instrument shall be deemed released from all obligations under such Security
Fund instrument, and AEP Ohio shall execute any documents reasonably requested by Turning
Point or the Creditworthy Bank or the Creditworthy Entity thereof to confirm such release.

ARTICLE 16
DISPUTE RESOLUTION, GOVERNING LAW

10.1 Distﬁute Resolution,

(a) In the event of any Dispute, the Parties shall use their diligent good faith
efforts to resolve the Dispute, and each Party shall continue to perform the Development
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Activities which are the responsibility of such Party in accordance with the other provisions of
this Agreement during the pendency of the Dispute; provided, however, following the exercise
by a Party of a right of termination under Article 7, neither Party shall be obligated to continue
performing Development Activities.

{b)  In the event of a Dispute, the Parties shall attempt to negotiate a just and
equitable settlement thereof. Toward that end, each Party will communicate and/or meet with
the other in good faith, including communications between managers who are not directly
involved in the issues giving rise to the Dispute, and attempt to reach a resolution satisfactory to
both Parties. In addition, if the Dispute involves a termination by AEP Ohio pursuant to Section

CT2(e)(), (iD), (i) or (iv)(B), then promptly upon Turning Point's request, AEP Ohio shall
provide Turning Point with an explanation of the data inputs, assumptions and formulae utilized
with respect to the costs of the development, design, engineering, permitting, procurement,
construction and operation of the Facility (or any Phase thereof) in the model that formed the
basis for such termination by AEP Ohic.

(c)  IfaDispute is not resolved pursuant to paragraph (b) above within 30 days
. following a request in writing by one Party to the other Party to meet fo attempt to resolve the
Dispute, each Party shall have the right to pursue such rights or remedies as may arise at law or
in equity with respect to the Dispute subject fo any provisions of this Agreement limiting such
rights or remedies. The procedures set forth in this Section 10.1 shall not prevent a Party from
seeking any interim, preliminary or provisional relief that is necessary to protect its rights under
this Agreement pending the consultation of the Parties contemplated by this Section 10.1.

102 SUBMISSION _TO__ JURISDICTION, EACH PARTY HERETO
IRREVOCABLY SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE FEDERAL
COURTS LOCATED IN FRANKLIN COUNTY, OHIO FOR THE PURPOSES OF ANY
ACTION ARISING OUT OF OR BASED UPON THIS AGREEMENT OR RELATING TO
THE SUBJECT MATTER HEREOF. IF, FOR ANY REASON, THE PARTIES FAIL TO
QUALIFY FOR THE JURISDICTION OF SUCH COURTS, THEN EACH PARTY HERETO
JRREVOCABLY SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE STATE
COURTS OF THE STATE OF OHIO LOCATED IN FRANKLIN COUNTY, OHIO FOR THE
PURPOSES OF ANY ACTION ARISING OUT OF OR BASED ON THIS AGREEMENT OR
RELATING TO THE SUBJECT MATTER HEREOF. EACH PARTY HERETO
IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY OBIECTION TO THE
LAYING OF VENUE OF ANY ACTION, SUIT OR PROCEEDING IN THE FEDERAL OR
STATE COURT IN FRANKLIN COUNTY, OHIO, AND HEREBY FURTHER
IRREVOCABLY AND UNCONDITIONALLY WAIVES AND AGREES NOT TO PLEAD
OR CLAIM IN ANY SUCH COURT THAT ANY SUCH ACTION, SUIT OR PROCEEDING
BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT
FORUM. '

10.3  Governing Law. This Agreement, and any Dispute hereunder, will be governed
by and construed in accordance with the law of the State of Ohio, without reference to its
conflicts of laws rules that may direct application of the laws of another jurisdiction.
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104  WAIVER OF JURY TRIAL. EACH PARTY HEREBY IRREVOCABLY AND
UNCONDITIONALLY WAIVES TRIAL BY JURY IN ANY LEGAL ACTION OR
PROCEEDING RELATING TO THIS AGREEMENT AND FOR ANY -COUNTERCLAIM
HEREIN. ' -

ARTICLE 11
INDEMNIFICATION; LIMITATION OF LIABILITY; REMEDIES

11.1  Indemnification. Each Party shall indemnify, defend and hold harmiess the other
Party and its Representatives from and against any and all loss, liabilities, damages, suits, claims
and judgments of any nature {a) incurred by the indemnified Party as a result of (i) amy
inaccuracy or breach of a representation or warranty made by the indemnifying Party, (ii) any
breach of a covenant in this Agreement or any other breach of this Agreement by the
Indemnifying Party (including as a result of the assumption of any obligation or liability under
any Facility Contract or other agreement in viclation of the terms of this Agreement), or (iii) the
indemnifying Party's gross negligence, willful misconduct, or violation of Law; or (b} arising
from or in connection with injury to or death of a third party or damage to a third party's property
to the extent resulting from or arising out of the indemnifying Party's breach of this Agreement,
or the negligence, gross negligence, willful misconduct or violation of law of the indemnifying
Party or its Representatives.

11.2  Indemnification Procedures,

(a) A Party seeking indemnification hereunder (the “Indemnitee") shall notify
the Party liable for such indemnification (the "Indemmitor") in writing promptly upon
discovering any event for which it may be entitled to indemnification hereunder or any facts
which may reasonably be expected to give rise to such claim for indemnification or afier
receiving written notice of any action, lawsuit, proceeding, investigation or other claim against it
which may give rise to a claim for indemnification hereunder. An Indemnitor shall be entitled to
assume and control (with counsel of its choice) the defense of such action, lawsuit, proceeding,
investigation or other claim at the Indemnitor's expense and at its option by sending written
notice of its election to do so to the Indemnitee within 15 days after receiving the notice of a
claim from the Indemnitee as aforesaid; provided, however, that:

® The Indemnitee shall be entitled to participate in the defense of
such claim and to employ counsel of its choice for such purpose (the fees and expenses of such
separate counsel to be borne by Indemnitee) and to assert against any third party any and all
cross claims and counterclaims the Indemnitee may have, subiect to Indemnitor's consent;

(i1)  If the Indemnitor elects to assume the defense of any such claim, it
may settle such claim in its sole discretion so long as (A) such settlement does not impose any
obligations on the Indemnitee, other than financial obligations for which such Person will be
indemnified hereunder, (B) the Indemmitor obtains a full and unconditional release of the
Indemnitee from all liability with respect to such claim, (C) such settlement does not involve any
admission of liability or violation of law by, or othérwise adversely affect the public standing of,
the Indemnitee, or (D) the Indemnitor shall obtain the prior written consent of the Indemnitee
(which consent may be given or withheld in its sole discretion); and
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(i)  If the Indemnitor shall not have assumed the defense of such claim
within the 15-day period set forth above, the Indemnitee may assume the defense of such claim
with counsel selected by it and may make any compromise or settlement thereof or otherwise
protect against the same and be entitled to all amounts paid as a result of such third party claim,
demand, suit or action or any compromise or settlement thereof.

(b)  So long as the Indemnitor is defending in good faith any third party claim,
dernand, suit, action or proceeding, the Indemnitee shali at all times cooperate in all reasonable
ways with, reasonably make relevant files and records available for inspection by, and
reasonably meke its employees available or otherwise render reasonable assistance to, the
Indemnitor (with all reasonable out-of-pocket costs, excluding costs of employees' time, fo be
borne by the Indemnitor). : :

11.3  Limitation of Liability,

: (a) IN NO EVENT SHALL A PARTY OR ITS REPRESENTATIVES BE

LIABLE, WHETHER IN CONTRACT, TORT, NEGLIGENCE, STRICT LIABILITY OR
OTHERWISE FOR ANY PUNITIVE, SPECIAL, INDIRECT, INCIDENTAL, OR
CONSEQUENTIAL LOSS OR DAMAGES WHATSOEVER ARISING UNDER OR
INCURRED IN CONNECTION WITH THIS AGREEMENT, EXCEPT TO THE EXTENT
SUCH DAMAGES ARE AN ELEMENT OF ANY THIRD PARTY CLAIM THAT IS
SUBJECT TO INDEMNIFICATION HEREUNDER.

- (b)  Notwithstanding: any provision to the contrary contained in this
Agreement or any other Transaction Document, and except with respect to liability arising out of
a Party's fraud, bad faith, willful misconduct, or violation of Law, each Party's liability to the
other Party and its Representatives under, arising out of or relating to this Agreement shall be
limited to the following aggregate caps: 5

(1) With respect to the period from the Effective Date through the

‘Phase 1 Financi sing: (A in respect of Tuming Point, and (B) (GGG
in respect of AEP Ohio; and

- After the Phase 1 Financial Closing: (A) with respect to Turnin:

(if)

' Point, (x)

114 Cumulative Remedy. If this Agreement is terminated due to a breach that results

from fraud, bad faith, willful misconduct or violation of Law by the non—temiinaﬁng Party, then
subject to Section 11.3(a) and notwithstanding any other provision of this Agreement to the
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contrary, the terminating Party shall be entitled to all rights and remedies available to it in law or
equity.

ARTICLE 12
REPRESENTATIONS AND WARRANTIES

12.1  Mutual Represenéations and Warranties. Each Party represents and warrants to
the other Party as of the Effective Date that;

{2) It is aduly organized, validly existing entity of the type described in the
introduction to this Agreement and is in good standing under the laws of the jurisdiction of its-
formation. It has all requisite power and authority to enter into and to perform its obligations
under this Agreement. '

(b) It has full power and aunthority to execute and deliver this Agreement, to

perform its obligations hereunder and to consummate the transactions contemplated hereby. The

-execution and delivery by it of this Agreement, and the performance by it of its obligations
hereunder, have been duly and validly authorized by all necessary corporate or company action.

(c) This Agreement is duly and validly executed and delivered by it and,
assuming due and valid authorization, execution and -delivery by the other Paity hereto, this
Agreement will be when delivered a valid and binding obligation of such Party, enforceable
against it in accordance with its terms, except to the exient enforceability is modified by
bankruptcy, reorganization and other similar laws affecting the rights of creditors generally and
by general principles of equity.

(d)  Its execution and delivery of this Agreement do not, and the performance
by it of its obligations under this Agreement and the consummation of the transactions
conternplated hereby shall not:

(i) Conflict with or result in a violation or breach of any of the terms,
conditions or prowsmns of its organizational documents;

{ii}  Result in a default (or give rise to any right of termination,
cancellation or acceleration) under any of the terms, conditions or provisions of any note, bond,
deed of trust, indenture, license, agreement, lease or other instrument or obligations to which it
or any of its Affiliates is a party or by which any of their respective assets and properties may be
bound, except for such defaults (or rights of termination, cancellation or acceleration) as to
which requisite waivers or consents have been obtained in wnting {true and correct copies of -
which have been provided to the other Party),

(iii)  Subject to effectiveness of the Final PUCO Order and the FERC
Approval, conflict with or result in a violation or breach of any term or provision of any Law
applicable to it or any of its Affiliates or any of their respective assets and properties.

. (e} Except as provided herein, no consent or approval of, filing with or notice
to any Governmental Authority or other Person is required in connection with the execution,
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delivery and performance by it of this Agreement or the consummation by it of the transactions
contemplated hereby.

(f) There are no actions or proceedings (including orders, judgments and
writes) and there are no claims or investigations, outstanding or pending in any Govemnmental
Authority to which it is a party or, to its knowledge, threatened against it or any of its assets and
properties, which would be reasonably expected to result in the issuance of an order restraining,
enjoining or otherwise prohibiting or making illegal the consummation of the transactions
contemplated by this Agreement. :

(g)  All negotiations relative to this Agreement and the transactions
contemplated hereby have been carried out by it directly with the other party without the
intervention of any Person on behalf of it, in such a manner as to give rise to any valid claim by
any Person against it for a finder's fee, brokerage commission or similar payment.

12.2  Turning Point's Representations and Warranties. Turning Point further represents
and warrants to AEP Ohio as of the Effective Date that, except between the members of Turning
Point, neither Turning Point nor any of its Affiliates (nor any dfficer, director, employce of any
of them) have received any finder's fee, development fee, commission, discount, forbearance or
other financial compensation in connection with the development of the Facility, and
acknowledges that, other than the Purchase Price or the payments due from AEP Ohio pursuant
to Section 7.3, neither Turning Point nor any of its Affiliates (nor any officer, director, employee
of any of them) shall receive any finder’s fee, development fee, commission, discount,
forbearance or other financial compensation in connection with the development and
construction of the Facility.

ARTICLE 13
NOTICES

Any notice, demand, request or communication which is required or authorized
by this Agreement, is to be given in writing to the applicable Party via personal delivery, mailed
by registered or certified mail (return receipt requested) postage prepaid, sent prepaid by
overnight air courier, or by electronic mail to such Party at the following addresses:

[f to Turning Point: - Project Development
Glen Davis
Agile Energy, Inc. .
1001 Bayhill Drive, Suite 100
San Bruno, CA 94066
Phone: (650) 243-3433
Fax: (650) 243-3434

If to AEP Ohio: Ohio Power Company
' - Columbus Southern Power Company
¢/o American Electric Power Serviee Corporation
155 West Nationwide Boulevard
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Columbus, OH 43215
Attn: Jay F. Godfrey
Fax: (614) 583-1615

With a copy to: American Electric Power Service Corporation
1 Riverside Plaza, 29™ Floor
Columbus, OH 43215
Attn: Bradford R. Signet, Associate General Counsel
Fax: (614) 716-2014

Such notice, demand, request, or other communication will be deemed to be duly
given and received (i) on the third Business Day after posting if mailed as provided; (ii) when
delivered personally (including delivery by private courier services) unless such day is not a
Business Day, in which case such delivery will be deemed to be made as of the next succeeding
Business Day, or (iii) in the case of electronic mail, the earlier of (A) when receipt is evidenced
by written confirmation generated by the recipient's electronic mail system or other wriiten
response, showing successful transmission to the recipient's electronic mail box, and (B) on the
third Business Day after sending. Either Party may change any of the above information
effective upon written notice to the other Party,

ARTICLE 14
MISCELLANEOUS

- 14,1 Survival, Sections 2.4, 4.3, 7.3, 7.4 and Articles 8, 9, 10, 11, 13 and 14 shall
survive the termination of this Agreement under the conditions and for the period specified
therein, or if no such period isspeciﬁed, for an indefinite period.

14,2 Entire Agreement, This Agreement represents the entire agreement of the Parties
relating to the subject matter hereof, and incorporates and supersedes all other prior agreements,
arrangements and understandings between the Parties with respect hereto.

14.3  Severability. If any provision of this Agreement is held to be unenforceable or
invalid by a court of competent jurisdiction, the Parties shall negotiate an equitable adjustment to
the provisions of this Agreement with a view to effecting, to the extent possible, the original
purpose and intent of this Agreement, and the validity and enforceability of the remaining
provisions shall not be affected thereby.

144 Further Assurances. Each Party agrees to do all acts and things and to execute
and deliver such further written instruments, as may from time to time be reasonably required fo
carry out the terms and provisions of this Agreement

14.5 Amendment. This Apreement may not be modified or amended except by an
instrument in writing signed by authorized representatives of the Parties.

14.6 Waiver. Either Party may by written inStrument waive compliance or

performance by the other Party with any of the covenants or agreements made to it by the other
Party contained in this Agreement. The delay or failure on the part of a Party hereto to insist, in
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any one instance or more, upon sirict performance of any of the terms or conditions of this
Agreement, or fo exercise any right or privilege herein conferred shall not be construed as a
waiver of any such terms, conditions, rights or privileges but the same shall continue and remain
in full force and effect. All rights and remedies are cumulative.

- 14.7 No Third Party Beneficiaries. This Agreement is for the sole and exclusive
benefit of the Parties hereto, and nothing herein is intended to benefit any other Person not a
party hereto, and no such Person will have any legal or equitable right, remedy or claim under
this Agreement.

14.8  Counterparts. This Agreement may be executed in duplicate original counterparts
that, together, shall constitute one and the same instrument.

[Signature Page Follows]
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IN WITNESS WHEREQF, the Parties have caused this Agreement 1o be duly executed

43 of the Effective Date.

TURNING POINT SOLAR, LL.C

By:

Nanlc’ C;?r e Y ““:?ix.fia
Title: ,@Mﬂ@ e
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OHIO PO’WFR C()VIPANY

™
By: 5 g\_& wkm

Name: j"{” T Pi; f“’%bﬁ Myée 5;11

Title: Preident + Chiel Operating
g}{'(fﬁ.ty

COLUMBUS SOUTHERN POWER
COMPANY

By: {’ o (FL

Name: ™ i ph e 1.
g {_ailﬂf{ (M}“’if’w{fuuj
f(( AL

Title:  [Presidend




EXHIBIT A

TO PARTICIPATION AGREEMENT
BETWEEN TURNING POINT AND AEP OHIO

DEVELOPMENT BUDGET (TIPS Develbpment Activities)

Budget Ifems

$ (*000) all figures in thousands

TPS Internal Costs

Contracts ~ Legal {EPC, Financing, LLC Formation)

Capital Lease - Advisory, Tax, Accounting

Land Control (including farmer relocation)

Due Diligence (Environmental & Geotechnical)

Land Use - Permitting & Environmental

Engineering

PIM Interconnection Process

Public Qutreach

Contingency

Grand Total

Jossannsens




EXHIBIT B

TO PARTICIPATION AGREEMENT
BETWEEN TURNING POINT AND AEP OHIO

DEVELOPMENT SCHEDULE;
FACILITY MILESTONES
Task Date
Land Lease Agreement 07/01/2011
PJM Feasibility Study 07/01/2011
Isofoton Module Supply Apreement 09/01/2011
EPC Contractor Selection (9/01/2011
Property Tax Abatement Plan Executed 10/01/2011
RUS Issues Environmental Decision: FONSI 12/31/2011
PJM Systemn Impact Study . 01/01/2012
PUCO — Final Non-Appealable Order 01/04/2012
EPC Contract 01/31/2012.
FERC Final Approval 03/06/2012
IRS Private Letter Ruling 03/31/2012
‘| PIM Facilities Study 05/31/2012
PJM SGIA Execution 06/30/2012
Phase 1 Financial Closing 06/30/2012
Phase Substantial Completion — Phase 1 03/31/2013
Phase 2 Financial Closing 06/30/2013
Phase Substantial Completion — Phase 2 03/31/2014
Phase 3 Financial Closing 06/30/2014
Phase Substantial Completion— Phase 3 03/31/2015
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EXHIBIT C
. TOPARTICIPATION AGREEMENT
BETWEEN TURNING POINT AND AEP OHIO

FACILITY DESCRIPTION

The Turning Point Solar Facility is a planned solar energy generation projeci with a designed
maximum output of 49.9 megawatts (MWac). The Facility will consist of approximately
247,000 high efficiency mono-crystalline photovoltaic solar panels, fixed solar racking
equipment, inverters to invert the DC electricity to AC electricity, an AC cabling collection
* system, step up transformers and Facility substation (12.4kV to 69kV), solar irradiance metering
devices and associated equipment, SCADA system, and related equipment. The Facility will be
laid out in an east-west grid, facing south and covering approximately 777 acres of land. The
Facility’s land description is further described in Exhlblt D.

The Facility will also be compnsed of site improvements such as foundations, an O&M building,
roads, fences and drainage features for storm water management.

The Facility will be located in Noble County, OH and will interconnect to Ohio Power
Company’s Seuth Cumberland substation (69 kV) which is located approximately 1 mile from
the Facility substation. The interconnection facilities will be more fully described in the

Interconnection Agreement once executed (reference PIM Queue numbers W-3 111, W-3 112,
W-3 113),
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EXHIBIT D }
TO PARTICIPATION AGREEMENT
BETWEEN TURNING POINT AND AEP OHIO

LAND DESCRIPTION

The Land is approximately 777.15 acres and is situated in the Township of Brookfield, County
of Noble and State of Ohio and known as being part of Sections §, 9, 16, and 17, Township 8,
Range 10 and more fully described as follows:

Beginning at a'point-in.the center of County Road 20 {Chape! Road), said point being ecasterly
approximately 2320 feet from the intersection of State Route 83; thence S 74° 23 03" E fora
distance of 581.65 feet to a point;

Thence, N 28° 21' 43" E for a distance of 234.62 feet to a point;

Thence, 8'80° 19' 23" E for a distance of 715.47 feet to a peint of curvature;

Thence along the arc of a curve deflecting to the left a distance of 502.01 feet, said curve having
a radius of 175.00 feet, and whose chord bears N 17° 29' 51" E for a distance of 346.74 feet;

Thence, N 64° 40" 55" W for a distance of 606,87 feet to a point;
Thence, N 43° 30' 15" W for a distance of 726.58 feet to a point;
Thence, N 61° 05' 57" W for a distance of 648.12 feet to a point of curvature;

Thence along the arc of a curve deflecting to the right a distance of 553.38 feet, said curve

having a radius of 260.00 feet, and whose chord bears N 00° 07' 30" W for a distance of 454.69
feet;

Thence, N 60° 50' 56" E for a distance of 805.27 feet to a point of curvature in the center of a
road;

Thence along the road the next six courses:

. Thence along the arc of a curve deflecting to the right a distance of 980.19 feet, said curve

having a radius of 12643.49 feet, and whose chord bears N 84° 27 24" E for a distance of 979.95
feet;

Thence along the arc of a curve deflecting to the right a distance of 1473.23 feet, said curve

having a radius of 5774.04 feet, and whose chord bears S 88° 04' 30" E for a distance of 1469.24
feet; .

Thence, S 84° 45' 55" E for & distance of 793.36 feet to a point of curvature;



Thence along the arc of a curve deflecting to the left a distance of 1313.93 feet, said curve
having a radius of 1684.02 feet, and whose chord bears N 70° 51' 31" E for a distance of 1280.86
feet:

Thence along the arc of a curve deflecting to the right a distance of 470.93 feet, said curve
having a radius of 522.73 feet, and whose chord bears N 74° 02' 41" E for a distance of 455.16
feet;

Thence, § 36° 12' 45" E for a distance of 804.98 feet to a point;

Thence, § 53° 47" 15" W for a distance of 299.95 feet to a point;

Thence, § 36° 12’ 45" E for a distance of 260.00 feet to a point;

Thence, N 53° 47" 15" E for a distance of 299.95 feet to a point in the center of a road;

Thencé along the road the next six courses:

Thence, § 36"- 12'45"E for‘a diétance of 193.52 feet to a point;

Thence, § 00° 52' 55" E for a distance of 423.75 feet o a point;
7 Thence, S 17° 44 _04" W for a distance of i327.6‘7 feet to a point;

Thence, § 24° 07 03" W for a distance of 2398.03 feet to a point;

Tilence S 08°51' 11" W a distance of 2730.11 feet toa point;

Thence, S 42° 02' 02" W for a distance of 795.33 feet to a point;

Theﬁce, N 40° 40' 17" W for a distance of 1727.15 feet to a point;

Thence, Nl 40°26'43"E fo; a distance of 318.65 feet to a point of curvatire;

Thence along the atc of a curve deflecting to the left a distance of 2269.41 feet, said curve
having 2 radius of 4105.40 feet, and whose chord bears N 59° 49" 18" W for a distance of
2240.63 feet; ‘

Thence, § 27° 59" 44" W for a distance of 474.68 feet to a point;

Thence, N 65° 03' 06" W for a distance of 841.87 feet to a point;

Thence, N 27° 20" 01" E for a distance of 406.26 feet to a point;

Thence, N 61° 32' 51" W for a distance of 1 494.22 feet to a point;



Thence, N 28° 11" 41" E for a distance of 258.91 féet 10 a point;

Thence, N 57° 03' 25" W for a distance of 414.62 feet to a point;

Thence, N 04° 58' 23" E for a distance of 125.43 feet to a point;

Thence, N 21° 07" 1 1" W for a distance of 545.93 feet to a point of curvature;

Thence along the arc of a curve deflecting to the right a distance of 403.71 feet, said curve

having a radius of 200.00 feet, and whose chord bears N 36° 42’ 25" E for a distance of 338.58
feet;

Thence, § 85° 27' 58" E for a distance of 843.33 feet ta a point;
Thence, S 74° 40' 09" E for a distance of 318.51 feet to a point;

Thence, N 16° 4%’ 4G"IE for a distance of 584.43 feet to the PLACE OF BEGINNING and
containing 33852570.54 square feet (777.15 acres) as calculated and described by Daniel J.
Gerson PS 8137 for URS Corporation in April 2011.



| EXHIBIT E
TO PARTICIPATION AGREEMENT
BETWEEN TURNING POINT AND AEP OHIO

MATERIAL PERMITS
Permit Agency
NEPA US Rural Utility Service

Stormwater Poliution Prevention Permit &
Plan

Ohio EPA & Noble County Engineer

Site Plan

Noble County Engineer

Traffic Contrel Plan

Noble County Engineer )

Fire Suppression

‘Washington County Building Departmen

Critical Structures (Structural)

Washington County Building Department

Mechanical

Washington Cournty Building Department

| Electrical

Washington County Building Department
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APPENDIX I- :
TO PARTICIPATION AGREEMENT
BETWEEN TURNING POINT AND AEP OHIO

FORM OF EQUITY CONTRIBUTION AGREEMENT

See aﬁabhed.



Confidential
{Note: This form is subject in all respects to
negotiations with and comments from Investor.]

FORM OF
EQUITY CONTRIBUTION AND SUBSCRIPTION AGREEMENT

by and amoﬁg

TURNING POINT SOLAR GENERATION LLC,
[COLUMBUS SOUTHERN POWER COMPANY]

and

[INVESTOR MEMBER]

Dated as of [ 1, 2012
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EQUITY CONTRIBUTION AND SUBSCRIPTION AGREEMENT

This Equity Contribution and Subscription Agreement (this "Agreement”) is made and
entered into as of | 1, 2012 (the "Effective Date") by and among (i) Tuming Point
Solar Generation LLLC, a Delaware limifed liability company (the "Company™), (i) Columbus
Southern Power Company, an electric utility organized under the laws of the State of Ohio
(CSP™, and (iii) | Lal ] ("Investor"). Each of the
Company, CSP and Investor is sometimes referred to individually herein as a "Party," and the
Company, CSP and Investor are sometimes referred to collectively herein as the "Parties".

INTRODUCTION

A. CSP, Ohio Power Company, an affiliate of C8P, and Turning Point Solar LLC, a
developer of solar photovoltaic electric generating facilities ("Turning Point™), have entered into
a Participation Agreement, dated as of , 2011 (the "Participation Agreement"),
pursuant to which CSP, Ohio Power Company and Turning Point are developing a 49.9 MW (ac)

solar photovoltaic electric generating facility to be located in Noble County, Ohio (the
"Facility").

B. Subject to the terms of the Participation Agreement, CSP agreed (i) to fund a
portion of the development and construction costs of the Facility, (i) to identify and select
additional equity investors to assist in funding a portion of the development and construction
costs of the Facility, and (iii) to form the Company for purposes of holding the direct ownership
interests in the Facility.

C. The Company was formed by ﬁhng its certificate of formation with the Secretary
of State of the State of Delaware on | 1, 2011, and is governed by the Limited
Liability Company Agreement of the Company, dated as of [ . 1, 2011,
executed by CSP as the initial member of the Company (the "Original LLC Agreement").

b, CSP and Investor each desire for Investor to be admitted as a Member of the
Company as of the Phase 1 Financial Closing Date and for the Original LLC Agreement to be
amended and restated as set forth in the First Amended and Restated Limited Liability Company

Agreement of the Company (the "Company LLC Agreement"), in substantially the form attached
hereto as Exhibit A,

E. Each of CSP and Investor desires, subject to the satisfaction or waiver of certain
conditions precedent, to make certain capital contributions to the Company on the terms and
conditions provided in this Agreement.

AGREEMENT
In consideration of the statements in the foregoing Introduction, the mirtual covenants set’

forth herein and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged by each Party, the Parties hereby agree as follows:



ARTICLE 1
' DEFINED TERMS

[Note: Defined terms and other provisions of this apreement will be reconciled te the
Participation Agreement (as amended) and the other Transaction Documents as of the
Phase 1 Financial Closing.]

1.1 Definitiops. Capitalized terms used but not otherwise defined in this Agreement
have the following meanings: .

"Act" means the Delaware Limited Liability Company Act, Delaware Code Ann. 6,
Sections 18-101, et seq. and any successor statute, as the same may be amended from time to
time,

"AEP Ohio Work Product” means all of the Work Product (as defined in the Part1c1pauon
- Agreement) developed by CSP, Ohio Power Company or any of their Affiliates prior to the
Phase 1 Financial Closing Date.

"AEPSC" means American Electric Power Service Corporation, an Affiliate of CSP.

_ "Affiliate means, with respect to any Persom, any other Person that -Controls, is
Controlied by or is under common Conirol with such other Person.

"Agreed Value" of any Contributed Property means the Fair Market Value of such
property at the time of confribution as determined by the Board, without regard to the liabilities
- deducted from Agreed Value pursuant to clause (a) of the definition of Net Agreed Value. The
Board shall use such method as it determines appropriate to allocate the aggregate Agreed Value
of Contributed Properties contributed to the Company in a single or integrated transaction among
each separate property on a basis proportlonal to the Fair Market Value of each Contributed
Propeﬁy '

g@egen " is defined in the preamble.

"Appurtenant Rights” means (i) all agreements, easements, rights of way (including the
right of way granted under the Right of Way Agreement for the 69 kv tie line) or use, rights of
ingress or egress, privileges, appurtenances, tenements, hereditaments and other rights and
benefits at any time belonging or pertaining to the Land or the Improvements, including the use
of any streets, ways, alleys, vaults or strips of land adjoining, abutting, adjacent or contiguous to
the Land and (ii) all permits, Incenses and rights, whether or not of reoord appurtenant to the
Land.

"Block" means all Equipment (including (i) tables of modules, any underground or
overground collection system cables, grounding transformers, combiner boxes, junction boxes,
disconnect switches, breakers and any other Equipment connecting such tables of Modules to the
inverter input, (ii) the inverter and padmount transformer, and (iii) any underground or
overground collection system cables, grounding transformers, junction boxes, disconnect
switches, breakers and other equipment connecting such inverter and transformer te the medium

voltage bus) necessary to transmit electncaty from modules having an aggregate nominal rating
of 1 MWac.



"Block Turnover Date" means the date on which Lessor assumes the care, custody and
control of and risk of loss with respect to any Block and commences delivery to the grid of
commercial quantities of electricity penerated by such Block, which shall be the day following
the Block Substantial Completion Date (as defined in the EPC Construction Contract) for such
Block.

“Buginess" means (i) engaging in the transactions contemplated by the Transaction
Documents; (if) owning, operating, financing and managing the Facility subject to the Facilities
‘Leases, and (iii) engaging in any other business or activity that now or in the future may be
necessary, propet, or advisable to accomplish the foregoing purpose and that is not forbidden by
applicable Law,

"Business Day" means any day on which commercial banks in New York City, New
York and Columbus, Ohio are open for businéss.

"Business Services Agreement” means the business services agréemcnt to be entered into
between ABEPSC and the Company on or prior fo the Phase 1 Financial Closing.

" "Capital Contribution” means any cash, cash equivalents or the Net Agreed Value of
Contributed Property that a Member contributes to the Company.

"Carrying Value" means (8) with respect to Contributed Property, the Agreed Value of
such' property reduced (but not below zero) by all depreciation, amortization and cost recovery
deductions charged to the Members' Capital Accounts in respect of such Contributed Property,
and (b) with respect to any other Company property, the adjusted basis of such property for
federal income tax purposes, all as of the time of determination, The Carrying Value of any
property shall be adjusted from time to time in accordance with Section 4.5(d)(i) and Section
4,5(d)(ii} to reflect changes, additions or other adjustments to the Carrying Value for dispositions
and acquisitions of Company properties, as deemed appropriate by the Board.

"Closing Date" means any LCD Closing Date, Fmancml Closing Datc or the date of any
RUS Debt Reﬁna_ncmg Closing.

"Closing Date Certain" means (i) with respect to Phase 1, June 30, 2013; (ii) with respect
to Phase 2, June 30, 2014; and (3ii} with respect to Phase 3, June 30, 201 5; provided that each
such date shall be extended on a day-for-day basis, but in each case in no event for an extension
period exceeding 184 days, for each full day with respect to which Development Activities are
delayed by a Force Majeure Event.

"Closing Purchase Price Amount" means the sum of (i)

"Code" means the Internal Revenue Code of 1986, and the rules and regulétions
promulgated theretinder.

"Company" is defined in the preamble,
"Company LLC Agreement” is defined in the Introduction.
"Confidential Information"” is defined in Section &.8(b).
"Confidential Writing" is defined in Section 8.8(b).




[ "Confidentiality Agreement” means each agreement between Investor or ils Affiliates
and CSP regarding confidential treatment of information disclosed between them and their
Representatives in relation to the transactions contemplated by the Transaction Documents. |

"Construction Debt Financing" means the loans obtained by the Company pursuant to the
Construction Debt Financing Documents.

"Construction Debt Financing Documenis" means the commitment Ietters, loan and credit
agreements, notes, security agreements, intercreditor agreements, mortgages, deeds of trust,
~ interest rate exchanges, swap agreements and other documents relating to the development,
bridge or construction debt financing for each Phase of the Facility.

"Construction Lenders" means, collectively, any lender(s) or any other financiers
providing any Construction Debt Fmancmg

"Construction Management Apreement" means a construction management agreement to
be entered into between AEPSC and the Company on or prior to the Phase 1 Financial Closing
for purposes of obtaining the Construction Debt Financing.

"Contributed Property" means each property or other asset, in such form as may be
permitted by the Act, but excluding cash, contributed to the Company. Once the Carrying Value
of a Contributed Property is adjusted pursuant to the Company LLC Agreement, such property
- shall no longer constitute a Contributed Property, but shall be deemed an Adjusted Property.

"Control" (including its derivatives and similar terms) of a2 Person means ownership,
directly or indirectly, of 50% or more of the voting securities of such Person or the power to
direct the management or policies of such Person, whether by operation of law, by contract or
otherwise. :

"Creditworthy Entity" means a Person having at the applicable time a credit rating of (i)
BBB or better from Standard & Poor's Rating Services and (ii) Baa2 or better from Moody's
Investors Service, Inc.

"CSP" is defined in the preamble.

. "Debf" means, with respect to any Person, at any particular date: (a) all indebtedness of
such Person for borrowed money, for the deferred purchase price of property or services, vendor
financing arrangement or similar credit ficilities provided by vendors or other Persons having a
commiercial relationship with such Person; (b) the face amount of all letters of credit issued for
the account of such Person and, without duplication, all drafts drawn thereunder; and {c) lease
obligations of such Person which, in accordance with GAAP, should be capitalized.

"Development Activities” means the activities to be undertaken by CSP, Ohio Power
Company and Turning Point pursuant to the Participation Agreement

"Development Assets Purchase Agreement” means the development assets purchase
agreement with respect to the Pre-Closmg Dev:elopment Assets in substantially the form attached

i)evelopment Budget" means the agrced budget for the Development Activities attached
to ﬂle ?artzc:patlon Agreement as Exhibit A.

"Development Costs” means certain costs funded by CSP, Ohio Power Company and
Turning Point pursuant to, and ag defined in, the Participation Agreement,
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"Dispute”" means any dispute, claim (of any and every kind or type, whether based on
contract, tort, statute, regulation, or otherwise, including counterclaims and cross-claims),
conflict, confroversy or disagreement arising out of, relating to, or connected with this
.Agreement, or any provision hereof, including any dispute as fo the construction, validity,
interpretation, enforceability, violation, default or breach of this Agreement. ‘

"Effective Date" is defined in the preamble.

, "EPC Construction Contract” means the engineering, procurement and construction
contract entered into with the EPC Construction Contractor for Phase 1, Phase 2 and Phase 3.

"EPC_ Construction Contractor“ means the counterparty to. the EPC Construction
Contracts for each Phase.

"Equipment" means all "equipment" as defined in Article 9 of the Uniform Commercial
Code and, to the extent not otherwise included, all of the following equipment: solar
photovoltaic modules, solar racking systems, dc collection lines, inverters, ac collection lines,
pad mount transformers, step-up transformers, interconnection facilities, transmission-lines, and
other "personal property purchased, leased or otherwise. acquired at any time attached to,
contained in or used or usable in connection with operation or maintenance of, the Fac1hty, and
-all parts thereof, additions and accessions therefo, and replacement parts therefor.

"Equity Capital Contribution Amount" mears, with respect to any Phase, and (i) with
respect to CSP, cash in the amount of CSP's Membership Interest. multiplied by the Required
Equity Amount for such Phase; provided, however, that the sum of CSP's Membership Interest
of the aggregate Required Equity Amounts for all three Phases shall not exceed $20,000,000; and
(ii) with respect to Investor, cash in the amount of Investor's Membership Interest multiplied by
the Required Equity Amount for such Phase; provided, bowever, that the sum of Investor's
Mermbership Interest of the aggregate Required Eqmty Amounts fcr all three Phases shall not
exceed $

"Facilities Lease" means, ynth respect to any Phase, a Facilifies Lease Agreement to be
entered into by or on behalf of the Company and each of CSP and Ohio Power Company with
respect to such Phase based on form attached to the Participafion Agreement as Appendix II, but
as subsequently negotiated by the parties thereto.

"Facility” means the Land {including all Appurtenant Rights} and the Improvements
(including the Fixtures and Equipment) constructed thereon, which is contemplated to be a 49.9
- MW (ac) solar photovoliaic electrical generating facility and related facilities located in Noble
County, Ohio, as more specifically described in Exhibit C to the Participation Agreement.

"Facility Contracts” means the Material Facility Confracts and any other agreement
entered into by or on behalf of the Company, with any Person for the acquisition of property or
property rights, or the provision of materials, goods or services essential to the development,
construction, financing, operation or maintenance of the Facility or for guaranteeing the
performance of such agreements, = :

"Fair Market Value" means the value of any specified interest or property, which shall
not in any event be less than zero, that would be obtained in an arm's length transaction for cash
between an informed and willing buyer and an informed and willing seller, neither of whom is
under any compulsion to purchase or sell, respectively, and without regard to the particular
circumstances of the buyer-or seller.



"FERC" means the Federal Energy Regulatory Commission.
" "FERC Approvalg" is defined in Section 2.3(d).

“Final PUCO Order" is defined in Section 2.3(a).For the avoidance of doubt, any PUCO
order or orders shall not individually or collectively constitute the Final PUCO Order and shali
not be deemed issued or received until all applicable appeals have been finally settled and
determined and no further appeals are permitted by applicable Law. '

"Financia) Closing" is defined in Section 2.2.

"Financial Closing Date" is defined in Section 2.2,

. "Fixtures" means any items of Equipment at any time affixed to or constituting a part of
any Improvements, including all components thereof, locaied in or on the Land together with all
replacements, modifications, alterations and additions thereto.

"GAAP" means generally accepted accounting principles as recognized by the American
Institute of Certified Public Accountants, as in effect from time to time, consistently applied and
maintained on a consistent basis for a Person throughout the peried indicated and consistent w1th
such Person's prior financial practice, :

"Governmental Approval" means any permit, license, approval or authorization of, filing
with, or notice to any Govemnmental Authority.

"Governmental Authority” means any federal, state, tribal, county, municipal, or other
authority or judicial, executive, administrative, legislative or regulatory agency, board, body,
department, bureau, commission, instrumentality, court tribunal or quasi governmental anthority
(or a combination or permutation thereof} in any jurisdiction (domestic or foreign} having
jurisdiction over the Facility or any portion thereof, or a Party or any of the Transactions or
matters contemplated by this Agreement.

"Guaranty Agreement" means a guaranty agreement Substantlally in the fdnn of Annei A
to the Company LLC Agreement, guarantying the obhgatzons of a Member ansmg under this
Agreement and the Company LLC Agreement..

"Improvements" shall mean all buildings, structures, and other improvements of every
kind (including Fixtures and Equipment) existing at any time and from time to time on or under
the Land, iricluding sidewalks, utility pipes, conduits and lines, parking areas and roadways, and
including all additions to or changes in such Improvements at any time located on the Land..

"Indemnitee" is defined in Section 7.2.
"Indemniter" is defined in Sect:lon 7.2.

“Ingolvency Event" means, with respect to any Person, (a) such Person's (1) failure to
generally pay its debts as such debts become due, (ii) admitting in writing its inability to pay its
debts generally or (i) making a general assignment for the benefit of creditors; (b) any
proceeding being instituted by or against such Person (i) seeking to adjudicate it as banktupt or
insolvent, (ii) seeking liquidation, winding wup, reorganization, arrangement, adjustment,
_ protection, relief or composition of it or its debts under any law relating to bankruptcy,
insolvency or reorganization or relief of debtors or (iii) seeking the entry of an order for relief or
the appointment of a receiver, trustee or other similar official for it or for any substantial part of
its property and, in the case of any such proceeding instituted against such Person, either such
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proceeding shall remain undismissed for a period of 60 days or any of the actions sought in such
proceeding shall occur; or (c) such Person's taking any action to autherize any of the actions set
forth above in this definition.

"Interconnection Agreemeni" means the Phase 1 Interconnection Agreement, the Phase 2
Interconnection Agreement or the Phase 3 Intetconnection Agreement.

“Investor” is defined in the preamble.
"IRS" means the Internal Revenue Service and any successor agency.

"Land" means the approximately [750] acre parcel of land located in Noble County, Ohio
upon which the Facility will be located and all Appurtenant Rights thereto. [Pending Survey.}

“Land Acquisition Agreements” means (i) that certain Lease Agreement by and between

Franklin Real Estate Company and Turning Point, dated to be effective as of [ 1,
2011 and (ii) that certain {Right of Way Agreement(s)] by and between Franklin Real Estate
Company and Turning Point, dated to be effective as of | ], 2011.

"Law" means any statute, law, treaty, rule, code, common law, ordinance, regulation,
permit, interpretation, certificate, order of any Governmental Authority, or any judgment,
decision, decree, injunction, writ, order or like action of any cowrt, arbitrator or other
Governmental Authority.

"LCD Closing™ means, with respect to each Phase, a closing among the Company, CSP
and Ohio Power Company to be held on the Lease Commencement Date for such Phase and at
which (i) each of CSP and Ohio Power Company execute and deliver to the Company a Facilities
Lease Supplement under the Facilities Lease for such Phase, and (ii) the Company executes and
delivers to CSP and Ohio Power Company a Facility Contracts Assignment Agreement under the
Facilities Lease for such Phase.

"Lease Commencement Date" means, with respect to each Phase, the Block Tumnover
Date for the first- Block or Blocks comprising a portion of such Phase to achieve Block
Substantial Completion (as defined in the EPC Construction Contract).

"Major Supply Agreement” means oné¢ or more supply agreements for the procurement of
inverters and racking sysiems to be installed at the Facility.

"Material Facility Confracts" means the Land Acquisition Agreements, the Tax
Abaternent Agreements, the Interconnection Agreements, the Major Supply Agreements, the
MSA and the EPC Construction Contract.

"Material Permits" means all material Permits anticipated to be required by the Company

to construct, own, lease or operate the Facility, as set forth in Exhibit E to the Participation
Agreement.

"Member" means any Person executing the .Company LLC Agreement as of the date of
the Company LLC Agreement as a member of the Company or any Person admitted to the
Company as a member as provided in the Company LLC Agreement (each in the capacity as a

member of the Company), but does not include any Person who has ceased to be a member of
. the Company. ‘ :

"Membership Interest" means the interest of 8 Member in the Company, including rights
to distributions (liquidating or otherwise), allocations, and to vote, consent or approve, if any.
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"Module Supplier® means [Isofoton] [the supplier of solar photoveltaic modules
pursuant to the MSA for each Phase]. '

"MSA" means any Module Supply Agreement entered into with the Module Supplier for
Phase 1, Phase 2 or Phase 3. |

"NEPA" means the National Envitonmental Policy Act of 1969, and the rules and
regulations promulgated thereunder. '

"NEPA Approval” is defined in Section 2.3(h).

"Net Agreed Value" means (a) in the case of any Contributed Property, the Agreed Value
of such property reduced by any liabilities either assumed by the Company upon such
contribution or to which such property is subject when contributed, and (b) in the case of any
property distributed to a Member or Transferee by the Company, the Company's Carrying Value
of such property (as adjusted pursuant to Section 4.5{dXii)} at the time such property is
distributed, reduced by any indebtedness either assumed by such Member or Transferee upon
such distribution or to which such property is subject at the time of distribution as determined
under section 752 of the Code.

“Original LI.C Agreement" is defined in the Introduction.
"Participation Agreement" is defined in the Introduction,
"Party" means a party to this Agreement.

"Permanent Job™ means & pew, permanent job at a manufacturing or assembly plant for
any solar modules, solar racking systems, inverters, or other major solar facility Equiprhent that
will be installed at-the Facility under the Facility Contracts, and that has been created by a
company that, after the Effective Date, has either located, relocated or increased permanent

"Permit" means any permit, license, approval, certificate, letter ruling, order, decree,
judgment, writ, injunction or similar action of any Governmental Authority, anticipated to be
required in connection with the Facility.

"Person" means any nafural person, corporation, company, partnership, business trust,
Governmental Authority or other entity.

"Phase" means Phase 1, Phase 2 or Phase 3. .

"Phase 1" means the first phase of construction of the Facility, comprising 20 MW (ac).

“Phase ] Financial Closing" is defined in Section 2.3.

"Phase | Financial Closing Date" is defined in Section 2.3.

"Phase 1 Interconnection Agreement" means the [Standard Small Generator
Interconnection Agreement] to be entered into between Turning Point and [CSP][OP], in its
capacity as transmission company, with respect to PIM Queue #W3-111.

"Phase 2" means the second phase of construction of the Facility, comprising 15 MW

{ac).

"Phase 2 Interconnection Agr_e‘ ement" means the [Standard Small Generator
Interconnection Agreement] to be entered into between Twrning Point and [CSP]{OP], in its
capacity as transmission company, with respect to PJM Queue #W3-112,
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"Phase 3" means the third phase of construction of the Facility, comprising 14.9 MW
(ac). ' -

“Phase 3 Interconnection Agreement” means the [Standard Small Generator
Interconnection Agreement] to be entered into between Tuming Point and [CSP}[OP], in its
capacity as transmission company, with respect to PJM Queue #W3-113.

"Phase FC Contribution Amount" means, with respect to any Phase, the amount of the
portion, if any, of the Equity Capital’ Contribution Amount for such Phase required to be
contributed by CSP or Investor, as applicable, on the Financial Closing Date for such Phase
pursuant to the ferms of the Construction Debt Refinancing Documents.

"Phase Subsequent Contribution Amount" means, with respect to any Phase, the amount
of the portion, if any, of the Equity Capital Contribution Amount for such Phase required to be
contributed by CSP or Investor, as applicable, after the Financial Closing Date for such Phase
pursuant to the terms of the Construction Debt Financing Documents.

"Pre-Closing Development Assets" means the Land Acquisition Agreements and any

. other Facility Contracts and Permits entered into by or issued to Tuming Point, and all AEP Ohio

Work Product and other development assets relating to the Facility upon Phase 1 Financial
Closing and assigned to the Company effective as of the Phase 1 Financial Closing Date.

"Private Letter Ruling" means [written guidance from the IRS confirming that AEP
Ohio's intended application of depreciation and the ITC associated with the Facility are
consistent with the normalization rules under the Code].

"Projections” is defined in Section 5.9.
"PUCQ" means the Public Utilities Commission of Ohio.
"PUHCA" means the Public Utility Holding Company Act of 2005,

"Representative” means, with respect to any Person, the existing or potential

_shareholders, members, partners, investors or lenders of, in or to such Person, or the officers,

directors, employees, representatives or agents (including investment bankers, financial advisors,
attorneys, accountants, brokers and other advisors) of such Person.

- "Required Equity Amount" means, with respect to any Phase, the greater of (i) the
aggregate amount required by the Construction Lenders to be contributed by CSP and Investor to
the Comipany in connection with the Construction Debt Financing for such Phase, and (i) the
aggregate amount required by the RUS to be contributed by CSP and Investor to the Company in
connection with the RUS Debt Refinancing for such Phase,

"RUS" means the Rural Utility Service.

"RUS Debt Refinancing” means the term loans obtained by the Company from the RUS
pursuant to the RUS Debt Refinancing Documents.

"RUS Pebt Refinancing Closing” means, with respcct to each Phase, a closing among the
RUS, the Company, CSP and Ohio Power Company pursuant to which the RUS Debt

Refinancing for such Phase occurs pursuant to the RUS Debt Refinancing Documents for such'
-Phase.




"RUS Debt Refinancing Documents" means the loan and credit agreements, notes, bonds,
indentures, guaranties, security agreements, intercreditor agreements, mortgages, deeds of trust,
interest rate exchanges, swap agreements and other documents relating to the RUS term debt
financing for the Facility.

"RUS_Obligation Letter" means, with respect to any Phase, a letter agreement or other
agreemnent or document containing a binding (save for the RUS' usual and customary conditions
to funding) commitment and obligation by the RUS to deliver funds to retire all or a portion of
the Construction Debt Financing for the applicable Phase,

"Securities Act” is defined in Section 5.6.

"Subscriptions" is defined in Section 2.1(a).

"Target Closing Date" means (i) with respect to Phase 1, June 30, 2012; (11) with respect
to Phase 2, June 30, 2013; and (i)} with respect to Phase 3, June 30, 2014

"Tax Abatement Agreement" means any agreement relaling to any abatement or
reduction of property taxes or other local taxes with respect to the Facility or the Company with
Noble County, Ohio or any other local or state Governmental Authority.

"Transaction Documents" means the Company LLC Agreement, this Agreement, the
Participation Agreement, the Development Assets Purchase Agreement, and Guaranty
Agreement, and each of the other documents required to be executed and delivered on the
Effective Date or on any Closing Date, individually and collectively.

““Transactions” means the transactions contemplated by this Agreement.
"Turning, Pem " is defined in the Introduction.

12  General Construction. Except as otherwise expressly prov;ded herein, the
following rules shall apply to the usage of terms in this Agreement:

(a) The terms defined above have the meamngs set forth above for all

purposes, and such meanings are equally applicable to both the singular and plural forms of the
terms defined.

(b)  If a term is defined as one part of speech (such as 2 noun), it shall have a.
- corresponding meaning when used as another part of speech (such as a verb).

(c) "Include " "includes" and "including" shall be deemed to be followed by
"without limitafion” whether or not they are in fact followed by such words or words of like
irmport. -

(d)  "Writing," "written" and comparable terms refer to printing, typing, and
other means of reproducing in a visible form.

(&) References to a Person are also to its permitted successors and assigns,
and references to any Governmental Authority are also to its successor.

H Any term defined above by reference to any agreement, instrument or Law
has such meaning whether or not such agreement, instrument or Law is in effect.
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~ (g) The headings of the Sections and subsections of this Agreement are
inctuded for convenience only and shall not be deemed 10 constitute a part of this Agreement.

(h) "Hereof," "herein," “"bereunder" and comparable terms refer, unless
othermse expressly indicated, to the entire agreement or instrument in which such terms are used
and not to any particular article, section or other subdivision thereof or exhibit or schedule or
other attachment thereto. All references herein to Exhibits, Schedules, Appendices, Articles,
Sections or subdivisions thereof will refer to the corresponding Exhibits, Schedules, Appendices,
Article, Section or subdivision thereof of this Agreement uniess ‘specific reference is made to
such exhibits, articles, sections or.subdivisions of another document or instrument,

(i) ' Pronouns, whenever used in any agreement or instrument that is governed
by this Agreement and of whatever gender, shall include all Persons. References to any gender
include, unless the context otherwise requires, references to all genders.

® The word "or" will have the inclusive meaning represented by the phrase
"and/or," "shall" and "will" have equal force and effect.

) Whenever the consent or approval of a Party is required pursuant to this
Agreement, unless expressly stated that such consent or approval is to be given in the sole
discretion of such Party, such consent or approval shall not be unreasonably withheld,
conditioned or delayed. -

)] Whenever this Agreement refers to a number of days, such number shall
refer to calendar days unless Business Days are specified. Whenever any action must be taken
hereunder on or by a day that is not a Business Day, then such action may be validly taken on or
by the next day thatis a Busmess Day.

(m) All accounting terms used herein and not expressly defined herein shall
have the meanings given to them under GAAP.

(n)  Any agreement, instrument or Law defined or referred to herein or in any
instrument or certificate delivered in connection herewith means such agreement, instrument or
Law as from time to time amended, modified or supplemented and includes (in the case of
agreements or instruments) references to all attachments thereto and instruments incorporated
. therein.

(o)  Unless otherwise spemﬁed, all references contained in this Agreement, in
any Exhibit or Schedule referred to therein or in any instrument or document delivered pursuant
‘thereto to dollars or "$" shall mean United States dollars.

(p)  The Parties to this Agreement have participated jointly in the negotiation
and drafting of this Agreement. In the event an ambiguity or question of intent or interpretation
arises, this Agreement shall be construed as if drafted jointly by the respective Parties thereto and
no presutnption or burden of proof shall arise favoring or disfavoring any Party by virtue of the
authorship of any of the provisions of this Agreement, as the case may be.
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ARTICLE 2
SUBSCRIPTION; CAPITAL CONTRIBUTIONS; CLOSINGS

2.1 Agreement to Make Capital Contributions. [Note: CSP's commitment to make
any capital contributions to the Company is subject to the confirmation by PUCO, as part of the
Final PUCO Order, that the timing of such contributions as set forth in this Agreement and the
Participation Agreement (2012, 2013 and 2014) satisfies CSP's obligations under all orders
issued by PUCQ in the SEET proceeding (PUCO Case No. 10-126]1-EL-UNC)].

(@) Subject to the terms and conditions in this Agreement, on the Phase 1
Financial Closing Date, (i) each of CSP and Ohio Power Company shall assign to the Company
the AEP Ohio Work Product to the Company by executing and delivering the Development
Assets Assignment Agreement, and (i) each of Investor and CSP will make a Capital
. Contribution in the amount of its respective Phase FC Contribution Amount for Phase 1 to the
Company, all in exchange for the Membership Interests set forth on Schedule 2 attached hereto
(such transactions being referred to herein as the "Subscriptions") upon the satisfaction, or
waiver in writing by the Party entitled to the benefit of such conditions, of the conditions set
forth in Section 2.3 and Section 2.4; provided that if the respective conditions to the obligations
of Investor, CSP, and the Company as provided in Section 2.3 and Section 2.4 (other than the
Subscriptions and the making of the initial Capita} Contributions) are satisfied on a non-Business
Day or after 3:00 p.m. (Central time) on a Business Day, then Investor and CSP shall authorize
payment of the initial Capital Contributions via wire transfer on the Phase 1 Financial Closing
Date for receipt by the Company by the end of the next Business Day).

' (b}  Subject to the térms and conditions in this Agreement, on each of the
Phase 2 Financial Closing Date and the Phase 3 Financial Closing Date, if any, each of Investor
and CSP will make a Capital Contribution equal to its respective Phase FC Contribution Amount
for such Phase upon the satisfaction, or waiver in writing by the Party entitled to the benefit of
such conditions, of the conditions set forth in Section 2.6 and Section 2.7.

~(c) On or prior to the dates required by the terms of the Construction Debt
Financing Documents, each of Investor and CSP will make a Capital Contribution equal to its
respective Phase Subsequent Contribution Amount for such dates.

. (d)  If at any time on and after the Effective Date a Member does not qualify
as a Creditworthy Entity, then such Member shall cause a Guaranty: Agreement from a
Creditworthy Entity to be executed and delivered to the other Party and the Company within [10]
Business Days following the date on which the Member is not qualified as a Creditworthy Entity,
The other Party shall retwrn such Guaranty Agreement to such Member promptly upon such
Member subsequently qualifying as a Credmvorthy Entity.

2.2 Financial Closings. Subject to the termination rights in Section 6.1, the makmg of
the Capital Contributions for each Phase by Investor and CSP and the consummation of the other
transactions contemnplated 6 occur simultaneously or in succession in connection therewith
{cach, a "Financial Closing") will take place (a) at the offices of [Bracewell & Giuliani LLP in
New York, New York] at 10:00 a.m. on the date that is three Business Days following the date
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that all of the conditions in Sections 2.3 and 2.4 or 2.6 and 2.7, as applicable, have either been
satisfied or waived in writing by the Party entitled to the benefit of such conditions, other the
actual making of the Capital Contributions, or (b) at such other place and time as Investor and
CSP may agree in writing (each such date as determined under clause (a) or (b), a "Financial
Closing Date"). Each of the documents to be delivered pursuant to Sections 2.3 and 2.4 or 2.6
and 2.7 shall be deemed to be executed and delivered sirnultaneously, and no such document
shall be of any force or effect until all such documents are executed and delivered and the
Closing is consummated.

23  Conditions Precedent to the Obligations of CSP and the Company at the Phase 1
Financial Closing. The obligations of CSP and the Company to consummate the Financial
Closing for Phase 1 will be subject to the fulfillment of each of the following conditions (any or
all of which may be waived in wntmg in whole or in part by CSP or the Company, as applicable,
in its sole discretion):

{a)  Effectiveness of an order or orders issued by the PUCO authorizing CSP
to recover from Ohio retail ratepayers all costs associated with the Transactions through a non-
bypassable surcharges; provided, however, that CSP will not be required to accept any condition
or limitation contained such order or orders, whether imposed with respect to the Transactions or
with respect to any other matter contained in such order, that is unacceptable to CSP in its sole
discretion; and provided further that all applicable appeals have been finally settled and
determined and no further appeals are permitted by applicable Law (the "Final PUCO Order");

()  Tuming Point, the Company or the EPC Construction Contractor shall
have entered into one or more Facility Contracts related to.the Facility with one or more
suppliers of Modules, solar racking systems or inverters sourced from equipment manufacturing
facilities located within the State of Ohio that have demonstrated, to CSP's reasonable
satisfaction, that the supply of such Modules or other equipment to the Company or such EPC
Construction Contractor, in the aggregate, has resulted or will result in the creation of
approximately 300 Permanent Jobs;

(c) Turning Point or the EPC Construction Contractor shall have
demonstrated, to CSP's reasonable satisfaction, that the construction of the Facility will result in
the creation of approximately 300 temporary construction jobs;

(d)  Issuance by the FERC of a final, non-appealable order in favor of CSP
confirming the Company's status as an. exempt wholesale generator and granting market-based
rate authority to the Company; provided, however, that AEP Ohio will not be réquired to accept
any condition or limitation contained in such confirmation or grant, whether imposed with
respect to the Transactions or with respect to any other matter contained in such confirmation or
grant, that is unacceptable to AEP Ohio in its sole discretion (the "FERC Approvals");

(e)  Approval of the Transactions by the boérds of directors of CSP and
American Electric Power Company, Inc.;

@ The Material Facility Contracts for Phase 1, each in a form satisfactory to
CSP in its reasonable discretion (including the duration and terms of the warranties contained
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therein, with respect to such matters as defects, degradation and efficiency), shall have been
executed and delivered by Turning Point, the Company or the EPC Construction Contractor and
the counterparties thereto, and the creditworthiness of each such counterparty (or its credit
support provider) is satisfactory to CSP in its reasonable discretion;

- (g) Issuance of a favorable Private Letter Ruling from the IRS, upon terms
satisfactory to CSP in its sole discretion;”

. (h)  Issuance of a final, non~appca]ablc order under NEPA in favor of Turning
Point or the Company (the "NEPA Approval"), and issuance of all other Material Permits for

Phase 1 in favor of the Company, in each case upon terms satisfactory to CSP in reasonable
discretion; | :

(i) (i) Delivery by the Investor of its Phase FC Confribution Amount, if any,
for Phase 1 to the Company and (ii) execution and delivery by the Investor of any agreement
required pursuant to the terms of the Construction Debt Financing Documents with respect to the
Phase Subsequent Contribution Amount for Phase 1, if any;

) [Execution and delivery by Investor's guarantor of a Guaranty
Agreement;] [If applicable.] ,

- (X))  Execution and delivery of the Construction Debt Financing Documents for
Phase 1 by the Construction Lenders and the Company, with respect to Construction Debt
Financing for Phase 1 in an aggregate amount determined necessary to cover the anticipated total
construction costs of Phase 1 to the extent not funded by Investor or CSP, upon terms
sausfactory to CSP in its sole discretion;

O Execution and dehvery of the RUS Oblrgatlon Letter for Phase 1 by the
RUS with respect to refinancing of the Construction Debt Financing for Phase 1, in an amount
and upon terms satisfactory fo CSP in its sole discretion;

(m)  Execution and delivery by the Company of the Facilities Leases for Phase
1; '

(n)  Execution and delivery by the Company of the Construction Management -
Agreement; ‘ '

(o)  Execution and delivery by the Company of the Business Services |
Agreement; . '

{p)  Execution and delivery by Turning Point of the Development Assets
Purchase Agreement; :

(qQ)  Receipt by CSP of all Governmental Approvals (other than the Final

PUCO Order, the NEPA Approval and the Private Letter Ruling) neccssary or desirable for CSP
to consummate the Transactlons for Phase 1;
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{r) Investor shall have delivered to each of CSP and the Company a certificate
of incumbency from its respective secretary or assistant secretary as to the officers of Investor
who will execute the Transaction Documents on behalf of Investor; and

(s) [others]

24  Conditions Precedent to the Oblipations of .Investor at the Phase 1 Financial
Closing. The obligation of Investor to consummate the Closing will be subject to the fulfillment
by CSP and the Company of each of the following conditions (any. or all-of which may be
waived in writing in whole or in part by Investor in its sele discretion):

(a) Effectiveness of the Final PUCO Oxder;

{b)  The Material Facility Contracts for Phase 1, each in a form satisfactory to
Investor in its reasonable discretion (including the duration and terms of the warranties contained
therein, with réspect to such matters as defects, degradation and efficiency), shall have been
executed and delivered by Tuming Point, the Company or the EPC Construction Contractor and
the counterparties therefo, and the creditworthiness of each such.counterparty (or its credit
support provider) is satisfactory to Investor in its reasonable discretion;

(c)  Issuance of the NEPA Approval, and issuance of all other Material
Permits in favor of the Company, in each case upon terms satisfactory to Investor in its
teasonable discretion;

(d) (i) Delivery by CSP of its Phase FC Contribution Amount, if any, for
. Phase 1 to the Company and (ii) execution and delivery by CSP of any agreement required by -
the terms of the Construction Debt Financing Documents with respect to the Phase Subsequent

Contribution Amounts for Phase 1, if any; .

(¢)  Execution and delivery of the Construction Debt Financing Agreements
for Phase 1 by the Construction Lenders and the Company, with respect to Construction Debt
Financing for Phase 1, in an aggregate amount determined necessary to cover the anficipated
total construction costs of the Facility to the extent not funded by Investor ar CSP, upon terms
satisfactory to Investor in its reasonable discretion;

() Execution and delivery of the RUS Obligation Letter for Phase 1 by RUS
with respect fo permanent refinancing of the Construction Debt Financing for Phase 1 in an
ammount and upon terms satisfactory to Investor in its reasonable discretion;

. (g)  Execution and delivery by CSP of the Company LILC Agreement
substantially in the form attached hereto as Exhibit Ay

(h)  Execution and delivery by the Company and each of CSP and Ohio Power
Company of a Facilities Lease for Phase 1; )

(i) Execution and delivery by the Company and AEPSC of the Construction
Management Agreement;
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) Execution-and delivery by the Company and AEPSC of the Business
Services Agreement;

~ (k)  Execution and delivery by Turning Point, CSP, Chio Power Company and
the Company of the Development Assets Purchase ‘Agreement;

(I) . Receipt by Investor of all Governmental Approvals necessary or desirable
for Investor to consummate the Transactions for Phase 1; and

(m) Each of CSP, Ohio Power Company and the Company shall have
dchvcred to Investor a certificate of incumbency from its respective secretary or assistant
secretary as to the officers of CSP, Ohio Power Company and the Company who will execute the

Transaction Documents on behalf of CSP, Chio Power Company and the Company,

(n) [Others?]

25  Use of Proceeds. [The Capital Contributions for Phase 1 shall be applied (i) first,
to pay the Closing Purchase Price Amount to Turning Point and to pay CSP and Ohio Power
Company for the AEP Ohio Work Product,in each case pursuant to the terms of the Development
Assets Purchase Agreement; (i) second, o fund the Required Equity Contributions under and in
accordance with the terms of the [Financing Documents] and (iii) third, as working capital for
the Company's performance the activities related to the Business .]

2,6  Conditions Precedent to the Obligations of CSP at each Subsequent Financial
Closing. The obligation of CSP to consummate a subsequent Financial Closing will be subject to
the fulfillment by the Company, at or before such subsequent Financial Closing Date, of each of
the followmg conditions (any or all of which may be waived in writing in wholc or in part by
CSP, in each case in its sole discretion):

(a)  Continued démonstration, to CSP's reasonable satisfaction, that Turning
Point, the Company or the EPC Construction Contractor has entered into one or more Facility
Contracts related to the Facility with one or more suppliers of Modules, solar racking systems or
inverters sourced from equipment manufak:tuxing facilities located within the State of Ohio that,

- in the aggregate will result or have resulted in the creation of approximately 300 Permanent
Jobs;

()  Continued demonstration, to CSP's reasonable satisfaction, that the
construction of the Facility will result or has resulted in the creation of apprommately 300
temporery construction jobs;

(c)  the Material Facility Contracts for such Phase, each in a form satisfactory
to CSP in its reasonable discretion (including the duration and terms of the warranties contained
therein, with respect to such matters as defects, degradation and efficiency), shall have been
executed and delivered by Turning Point, the Company or the EPC Construction Contractor and
the counterparties thereto, and the creditworthiness of each such counterparty (or 1ts credit
support provider) is satisfactory to CSP in its reasonable dxscretlen
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(d}y  Issuance of all Material Permits for such Phase in favor of the Company,
in each case upon terms satisfactory to CSP in reasonable d:scretlon

(&) (i) Delivery by Investor of its Phase FC Contribution Amount, if any, for
such Phase to the Company and (ii) execution and delivery by the Investor of any agreement
required pursuant to the terms of the Construction Debt Financing Documents with respect to the
Phase Subsequent Contribution Amounts for Phase 1, if any;

'€y Executmn and delivery of the Construction Debt Financing Documents for
" such Phase by the Construction Lenders and the Company, with respect to Construction Debt
Financing for such Phase in an aggregate amount determined necessary to cover the anticipated
total construction costs of such Phase to the extent not funded by Investor or CSP, upon ferms
satisfactory to CSP in 1ts sole discretion;

(g [Execuﬁon and delivery of the RUS Obligation Leiter for such Phase by
RUS with respect to refinancing of the Construction Debt Financing for such Phase, in an
" amount and upon terms satisfactory fo CSP in its sole discretion, ] [If applicable}

(h) Execution and cielivery by the Company of the Facilities Lease for such
Phase; '

{i) Recespt by CSP of all Governmental Approvals necessary or desirable for
CSP to consummate the Transactions for such Phase; and

(}) Occurrence of the LCD Closing and the RUS Debt Refinancing Closing,
in each case for the previous Phase;

&) [othgrs?]

2.7  Conditions Precedent to the Obligations of Investor at each Subsequent Financial
Closing. The obligations of Investor to consummate a subsequent Financial Closing will be
subject to the fulfiliment by CSP or the Company, at or before such subsequent Financial
Closing Date, of each of the following conditions (any or al} of which may be waived in writing
in whole or in part by Investor in its sole discretion):

, (a)  The Material Facility Contracts for such Phase, each in a form satisfactory
to Investor in its reasonable discretion (including the duration and terms of the warranties
contained therein, with respect o such matters as defects, degradation and efficiency), shall have
been executed and delivered by Turning Point, the Company or the EPC Construction Contractor
and the counterparties thereto, and the creditworthiness of each such counterparty (or its credit
support provider) is satisfactory to Investor in its reasonable discretion;

(b)  Issuance of all Material Permits for such Phase in favor of the Comp.‘any,
in each case upon terms satisfactory to Investor in reasonable discretion;

(€©) (i) Delivery by CSP of its Phase FC Contribution Amount, if any, for such
Phase to the Company and (ii) execution and delivery by CSP of any agreement required
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pursuant to the terms of the Cohstruction Debt Financing Documents with respect to the Phase
Subsequent Contnbutmn Amounts for Phase 1, if any;

(d)  Execution and delivery of the Construction Debt Financing Documents for
such Phase by the Consfruction Lenders and the Company, with respect to Copstruction Debt
Financing for such Phase in an agpregate amount determined necessary to cover the anticipated
total construction costs of such Phase to the extent not funded by Investor or CSP, upon terms
satisfactory to Investor in its reasonable discretion;

(&) [Execution and delivery of the RUS Obligation Letter for such Phase by
RUS with respect to refinancing of the Construction Debt Financing for such Phase, in an
amount and upon terms satisfactory to Investor in its reasonable discretion, [{if necessary

{H Execution and delivery by CSP, Ohlo Power Company and the Company
of the Facilities Lease for such Phase;

()  Receipt by Investor of all Governmental Approvals necessary or desirable
for Investor to consummate the Transactions for such Phase; and

{h)  Occurrence of the LCD Closing and the RUS Debt Refinancing Closmg,
in each case for the previous Phase;

@)  [others?]

2.8  Use of Proceeds. [The Capital Contributions for Phase 2 and Phase 3 shall be
applied (i) first, to fund the Required Equity Contributions under and in accordance with the
terms of the [Financing Documents] and (ii) second, as working capital for performing the
activities related to the Business .]

29 Required Govermnental Approvals.

(a)  Subject to the terms and conditions of this Agreement, each of the Parties
agrees o use commercially reasonable efforts to obtain all Governmental Approvals required by
it in order to consummate the Transactions, including the satisfaction of all conditions thereto set
forth herein. All appearances, presentations, briefs, and proposals made or submiited by or on
behalf of either Party before any Governmental Authority in connection with the approval of this
Agreement or the Transactions shall be subject to the control of the Party required to obtain the
Governmental Approval from a Governmental Authority; provided, however, that each Party
will reasonably consult and cooperate with the other Party, and consider in good faith the views
of the other Party, in connection with any such appearance, presentation, brief, or proposal. Each
Party will provide the other Party with copies of all written communications to or from
Governmental Authorities relating to the approval or disapproval of this Agreement or the
Transactions.

(b))  Without limiting and notwithstanding the foregomg, the Parties
acknowledge that (i) on December 20, 2010, CSP and Ohio Power Company filed with the
PUCO in Case Nos. 10-501-EL-FOR and 10-502-EL-FOR a Supplement to the 2010 Long-Term
Forecast Report and (ii} on January 27, 2011, CSP and Qhio Power Company filed with the
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PUCO in Case Nos. 11-346-EL-SSO and 11-348-EL-SSO, certain portions of which collectively
comprise an application for approval of an Electric Security Plan that includes a proposal to
authorize CSP and Ohio Power Company to recover from Ohio retail ratepayers all costs
associated with the Transactions through a.non-bypassable surcharges (i.e., the subject matter of
the Cost Recovery Order). The form of CSP's request for the subject matter of the Final PUCO
Order and the conduct by CSP of any proceedings, including any settlement or appeals, related to
or arising from such request shall be determined in the sole discretion of CSP. CSP will use
commercially reasonably efforts to achieve the effectiveness of the Final PUCO Order, the
FERC Approval and the Private Leiter Ruling as soon as reasonably practicable. Investor will
provide such information and assistance in the PUCO, FERC and IRS application and review
process as is reasonably requested by CSP. Investor shall not engage in discussions with PUCO,
FERC or IRS or any labor union, participate in PUCO, FERC or IRS meetings or intervene in
related proceedings, or negotiate any collective bargaining agreement, in each case in connection
with the Facility, without CSP's consent.

2.10 Covenants Regarding Conditions Precedent. So long as the other conditions
precedent in Sections 2.3 and 2.4 or 2.6 and 2.7, as applicable, are reasonably expecied to be
satisfied or waived, each of CSP and Investor shall cause the Company to execute and deliver
any and all Transaction Documents, and to take all other actions necessary or desirable, in order
to consummate the Transactions (including the Phase 1 Financial Closing and the Financial
Closings and the RUS Debt Refinancing Closings for Phase 2 and Phase 3).

ARTICLE 3

REPRESENTATIONS AND WARRANTIES OF CSP

CSP hereby represents, warrants, covenants and agrees that all of the following
representations and warranties in this ARTICLE Il are true and complete as of the Effective
Date and each Closing Date. '

3.1  Organization, Good Standing, Etc. CSP is a corporation duly formed, validly
existing and in good standing under the laws of its state of formation. CSP has the corporate
power and authority to own, lease and operate its properties and to carry on its business as being
conducted on the date hereof in each jurisdiction where the character of its property or nature of
its activifies makes such a qualification necessary except where the failure of such status would
not prevent or materially delay consummation of the transactions contemplated by this
Apreement. '

32  Authority., CSP has the corporate power and authority, to enter into the
Transaction Documents to which it is party, to perform its obligations under such agréements
and to consummate the transactions contemplated therein. The execution and delivery by CSP of
this Agreement and each other Transaction Document to- which it is a party, and the
consumrnation by it of the transactions contemplated hereunder and thereunder, have been duly
authorized by all necessary corporate or action required on its part. CSP has duly executed and
delivered each Transaction Document to which it is a party. This Agreement (assuming due
authorization, execution and delivery by Investor and the Company) constitutes, and upon
execution and delivery by CSP of the other Transaction Documents to which it is a party, such -
Transaction Documents will constitute, its valid and binding obligations, enforceable against it in
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all material respects in accordance with their respective terms, subject as to enforceability to
applicable bankruptcy, insolvency, reorganization, moratorium and simifar laws affecting
enforcement of creditors' rights and remedies generally and to general principles of equity
(regardless of whether enforcement is sought in a proceeding at law or in equity).

3.3  No Conflicts. The execution and. delivery of each of the Transaction Documents
. to which CSP is a party and the performance by CSP of its obligations thereunder will not (2)
violate any applicable Law to which it is subject, (b) conflict with or cause a breach of any
provision in its certificate of incorporation, bylaws or other organizational document, (c) cause a
breach of, constituie a default under, cause the acceleration of, create in any party the right to
accelerate, terminate, modify or cancel, or require any authorization, consent, waiver or approval
that has not already been obtained under any Contract, license, instrument, decree, judgment or
other arrangement to which it is a party or under which it is bound or to which any of its assets is
subject. '

3.4  Legal Pioceedings. .

(a)  As of the date hereof, there are no Actions pending, or, to the knowledge
of C8P, threatened against CSP which, if adversely determined, would impair in any material
respect the ability of CSP to perform its obligations hereunder;

(b)  As of the date hereof, there are no such Actions pending or, to the
knowledge of CSP, threatened challenging the validity or propriety of, or seeking to prevent,
enjoin or materially delay consummation of, the transactions contemplated hereby; and '

{¢)  CSP is not subject to any order which would impair in any material
respect the ability of CSP to perform its obligations hereunder.

3.5  Govemnmental Approvals and Filings. Except for the Final PUCQO Order, The
-FERC Approvals and the Private Letter Ruling, no Governmental Approval is reguired to be
obtained or made by CSP for the execution, delivery and performance by it of any Transaction
Document to which it is a party or the consummation of the fransactions contemplated therein
other than any other Govemnmenial Approvals or filings that have been obtained or are
ministerial in pature and can reasonably be expected to be obtained or made in the ordinary
course on commercially reasonable terms and conditions when needed.

3.6 Security Interest. CSP has not pledged or otherwise encumbered any right, title or

interest in or to the Membership Interests, except as otherwise permitted by the Transaction
Documents.
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ARTICLE 4

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company hereby represents, warrénts, covenants and agrees that all of the following
representations and warranties in this ARTICLE IV are true and complete as of the Effective
Date,

4.1  Organization, Good Standing, Etc. The Company is duly formed, validly existing
and, to the extent such concept is recoghized, in good standing under the laws of the state of its
formation as set forth opposite such entity's name on Schedule 4.1. The Company has the
corporate or similar power and authority to own, lease and operate its properties and to carry on -
its business as being conducted on the date hereof, in each jurisdiction where the character of its
property or nature of jts activities makes such qualification necessary, except where the failure of
such status would not materially delay consummation of the transactions contemplated by this
Agreement.

42  Authority. The Company has the power and authority to enter into the
Transaction Documents to which it is party, to perform its obligations under such agreements
and to consummate the transactions contemplated therein. The execution and delivery by the
Company of this Agreement and each other Transaction Document to which it is a party, and the
consummation by it of the transactions contemplated hereunder and thereunder, have been duly
authorized by ali necessary limited liability company or action required on its part. The
Company has duly executed and delivered each Transaction Docurnent to which it is a party.
This Agreement (assuming due authorization, execution and delivery by Investor and CSP)
constitutes, and upon execution and delivery by the Company of the other Transaction
Documents to which it is a party, such Transaction Documents will constitute, its valid and
binding obligations, enforceable against it in all material respects in accordance with their
respective terms, subject as fo enforceability fo applicable bankrmptcy, insolvency,
reorganization, moratorium and similar laws affecting enforcement of credifors' rights and
remedies generally and to general principles of equity (regardless of whether enforcement is
sought in a proceeding at law or in equity).

43  No Conflicts. The execution and delivery of each of the Transaction Documents
to which the Company is a party and the performance by the Company of its obligations
thereunder will not {(a) violate any applicable Law to which it is subject, (b} conflict with or
cause a breach of any provision in its certificate of formation, limited liability agreement or other
organizational document, {c) cause a breach of, constitute a default under, cause the acceleration
of, create in any party the right to accelerate, terminate, modify or cancel, or require any
authorization, consent, waiver or approval that has not already been obtained under any Confract,
license, instrument, decree, judgment or other arrangement to which it is a party or under which
it is bound or to which any of its assets is subject.

4.4 Capital Structure.
(a) CSP holds one hundred percent (100%) of the authorized and outstanding

membership interests (or other equity interests or securities) of the Company. The Company has
no Subsidiaries and does not hold any equity interest in or securities of any other Person.
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(b)  There are no agreements, options, warrants, purchase rights, convertible or
exchangeable securities, rights of first refusal, preemptive rights, subscriptions or any other
rights or arrangements existing or outstanding with respect to the membership interests (or other -
equity interests or securities) of the Company under any provision of applicable Law, the
organizational agreements of the Company or any Contract (other than this Agreement) to which
the Company is a party or otherwise bound. There are no issued or outstanding bonds,
~ debentures, notes, obligations or other indebtedness of the Company, the holders of which have
the right to vote on any matters upon which the member or owners of the Company may vote..

(c) There are no, and the Company is not a party to, bound by or subject fo
any, stockholder agreements, voting irusts, proxies or other agreements or understandings
relating to the holding, voting, sale, purchase, redemption or other acquisition of the membership
interests (or other equity interests or securities) of the Company, or agreements, commitments,
arrangements, understandings or other obligations to declare, make or pay any dividends or
distributions, whether current or accumulated, or due or payable, on any securities of the
Company (other than the Company LLC Agreement).

45  Ipdebtedness: No Undisclosed Liabilities. The Company has no outstanding
Debt. The Company has not incurred any liabilities that would be required by GAAP
(consistently applied in accordance with past practice) to be reflected on a balance sheet of the
Company, which, 1ndmdua]ly or in the aggrepgate, are maferial.

4..6 Legal Proceedings,

(a) As of the date ﬁcreof, there are no Actions pending, or, to the knowledge
of the Company, threatened against the Company which, if adversely determined, would impair
in any material respect the ability of the Company to perform its obligations hereunder;

® As of the date hereof, there are no such Aciions pending or, to the
knowledge of the Company, threatened challenging the validity or propriety of, or seeking to
prevent, enjoin or materially delay consummation of, the transactions contemplated hereby; and

(&) The Compahy is not subject to any order which would impair in any
material respect the ability of the Company to perform its obligations hereunder.

47  Compliance with Law. The Company is and since its formation has been in .
material compliance with all applicable Laws,

4.8  Labor. The Company has no employees and, since its formation, has not had any
employees. The Company does not have now and never has had any plan, program, policy or
arrangement providing employee related benefits of any kind or description.

49 No_Other Representations. Except for the representations and warranties
expressly made by the Company in this ARTICLE IV, neither the Company nor any other Person
makes any express or implied representation or warranty on behalf of or with respect to the
Company, the Membership Interests or the Business, and the Company hereby disclaims any
representation or warranty not contained in this ARTICLE IV. Without limiting the generality of
the foregoing, it is understood that any cost estimates, financial or other projections or other

22



predictions that may be contained or referred to in the Schedules or elsewhere, as well as any
infonnation documents or other materials (including any such materials contained in any "data
room" or any “confidential information memorandum” or reviewed by Investor pursuant to the
Confidentiality Agreement) or management presentations that have been or shall hereafter be
provided to Investor, any of its Affiliates or Representatives are not and will not be deemed to be
representations or warranties of the Company, and no representation or warranty is made as to
the accuracy or completeness of any of the foregoing except as may be expressly set forth in this
Agreement,

ARTICLE §
REPRESENTATIONS AND WARRANTIES OF INVESTOR

Recognizing that each other Party is relying on the contents of this ARTICLE 5 as a
material inducement to its execution, delivery and performance of this Agreement and the other
Transaction Documents to which it is a party, Investor hereby represents, warrants, covenants
and agrees that all of the following representations and warranties in this ARTICLE 5 are true
and complete as of the Effective Date and each Closing Date. :

5.1  Organization, Good Standing, Etc. Investor is a limited liability company duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation, and it has the requisite power and authority to own, lease and operate its properties
and to carry on its business as now being conducted.

5.2 Authority. Investor has the limited liability company power and authority to enter
into the Transaction Documents to which it is a party, to perform its obligations under such
agreements, and to consummate the transactions contempiated thergin. The execution and
delivery by it of each Transaction Document to which it is a party, and the consummation by it
of the iransactions contemplated thereunder, have been duly authorized by all necessary
company action. Each such Transaction Document has been duly executed and delivered by it.
Each such Transaction Document (assuming due authorization, execution and delivery by CSP
and the Company) constitutes, and upon execution and delivery it of the other Transaction
Documents to which it is a party, the other Transaction Documents will constitute, its valid and
binding obligations, enforceable against it in accordance with their respective terms, subject as to
enforceability to applicable bankruptcy, insolvency, reorganization, moratorium and similar laws
affecting enforcement of creditors' rights and remedies generally and to general principles of
equity (regardless of whether enforcement is sought in a proceeding at law or in equity).

53 . No Conflicts. The execution and delivery of the Transaction Documents to which
it is a party do not, and the performance by Investor of its obligations thereunder will not, (a)
violate any applicable Law to which Investor is subject, (b) conflict with or cause a breach of any
provision in the charter, bylaws or other organizational documents of Investor, (¢) cause a breach
of, constitute a default under, cause the acceleration of, create in any party the right to accelerate,
terminate, modify or cancel, or require any authorization, consent, waiver or approval under any
Contract, license, instrument, decree, judgment or other arrangement to which Investor is a party
or under which it is bound or to which any of its assets is subject.

-23-



5.4 Legal Proceedings.

(a) As of the date hereof, there are no Actions pending, or, to the knowledge
of Investor, threatened against Investor which, if adversely determined, would impair in any
material respect the ability of Investor to perform its obligations hereunder;

b) As of the date hereof, there are no such Actions pending or, to the
knowledge of Investor, threatened challenging the validity or propriety of, or seeking to prevent,
enjoin or materially delay consummation of, the transactions contemplated hereby; and

(c) Investor is not subject to any order which would impair in any material
respect the ability of Investor to perform its obhgatlons hereunder. :

5.5  Governmental Approvals and Filings. No Governmental Approval is required to
be obtained or made by Investor for the execution, delivery and performance by it of any
Transaction Document fo which it is a party or the consummation of the transactions
contemplated therein other than any other governmental approvals or filings that have been
obtained or are ministerial in nature and can reasonably be expected to be obtained or made in
the ordinary course on commercially reasonable terms and conditions when needed.

56  Accredited Investor. Investor is an "Accredited Investor" as such term is defined
in Regulation D under the Securities Act of 1933, as amended (the "Securities Act"). Investor
has had a reasonable opportunity to ask questions of and receive answers from CSP concerninhg -
the Company and the Membership Interests and all such questions have been answered to the full
satisfaction of Investor. Investor understands that the Membership Interesis have not been
registered under the Securities Act in reliance on an exemption therefrom, and that the
Membership Interests must be held indefinitely unless the sale thereof is registered or qualified
under the Securities Act and any State securities applicable Laws, or an exemption from
registration or qualification is available thereunder, and that the Company is under no obligation
to register or qualify the Membership Interests. Investor will not sell, hypothecate or otherwisé
transfer the Membership Interests without registering or qualifying them under the Securities Act
and applicable state securities laws or any other applicable Laws unless the transfer is exempted
from registration or qualification under such laws. Investor is purchasing the Mcmbership
Interests for its own account and not for the account of any other person and not with a view to
distribution or resale to others.

5.7  Information and Investment Intent. Investor recognizes that investment in the
Membership Interests invelves substantial risks. Investor acknowledges that any Projections that
may have been provided to it are based on assumptions of future operating resulis and, therefore,
represent an estimate of future results based on assumptiohs about certain events (many of which
are beyond the control of CSP or the Company). Investor understands that no assurances or
representations can be given that the actual results of the operations of the Company will
conform to the projected results for any period. Investor has relied solely on its own legal, tax
and financial advisers for its evaluation of an investment in the Membership Interests and not on
. the advice of CSP or the Company or any of their respective legal, tax or financial advisers.
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5.8  Security Interest. Investor has not pledged or otherwise encumbered any right,
title or interest in or to the Membership Interests, except as otherwise permitted by the
Transaction Documents.

59  Acknowledgement. Investor acknowledges that, except with respect io the
- representations and warranties expressly made by CSP or the Company herein and in the
Company LLC Agreement, the Company and CSP have made any other representation or
warranty, either express or implied, nor has Investor relied on any representation or warranty not
expressly made herein or in the Company LLC Agreement. Without limiting the foregoing,
Investor specifically acknowledges that no representation or warranty has been made about, and
that Investor has not relied on any representation or warranty about the accuracy (as opposed to
good faith preparation) of, any projections, estimates or budgets, future revenues, future results
from operations, future cash flows, the future condition (financial or otherwise) of the Company
or the Facility (collectively, the "Projections"), or about the accuracy or completeness of any
confidential information memorandum that it was shown in connection with the transactions
contemplated hereunder and under the other Transaction Documents to which Investor is a party
or any other information or documents made available to Investor or its counsel, accountants or
other advisers. :

5.10 Puyblic Utility Holding Company. Investor either is not a holding company under
PUHCA or is a holding company under PUHCA solely with respect to its ownership of one or
more "exempt wholesale generators,” "qualifying facilities" andfor "foreign utility companies”
and is not subject to regulation under PUHCA, except for regulation under section 1265 of
PUHCA.

5.11 Status of Investor. Investor is not (a) a Tax-Exempt Person, or (b) a tax-exempt
entify as such term is defined in Section 168(h) of the Code.

ARTICLE 6

TERM AND TERMINATION

6.1  Term. This Agreement shall be effective as of the date first set forth above and
shall continue in cffect until the earlier of the termination of this Agreement in accordance with
this Article 6, or the performance by all Parties of all obligations hereundei required in
connection with the RUS Debt Refinancing Closing.

6.2  Termination. Without limiting CSP's or Investor's ability to exercise any right or
remedy fo which # is enfitled hereunder or under any of the Transaction Documents, this
Agreement may be terminated as follows:

(a)  Either Party shall have thé right to terminate this Agreement if any of the
conditions precedent to Phase 1 Financial Closing of which such Party is the beneficiary set forth
in Sections 2.3(a) or 2.4(a) (Final PUCO Order), 2.3{d) (FERC Approvals), 2.3(g) (Private Letter
Ruling), 2.3(h) or 2.4{c) (NEPA Approval), 2.3(1) or 2.4(e) (Construction Debt Financing
Documents), 2.3(m) or 2.4(f) (RUS Obligation Letter), or 2.3(q) or 2.4(k) (cther Governmental
Approvals) becomes incapable of fulfillment on or prior to Closing Date Certain for Phase 1.
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(b}  Either Party shall have the right to terminate this Agreement in the event
any of the following shall occur:

(1) The other Party materially breaches any provision of this -
Agreement and fails fo cure such breach within 30 days fiom the earlier of the date such
breaching Party receives notice of the breach from the other Party or the date such breaching
Party otherwise becomes aware of such breach; provided, however, that if such breach cannot
reasonably be cured within the 30 day period the cure period shall be extended for such
additional period of time, not to exceed an additional 60 days, as is reasonably required to cure
the breach provided that the breaching Party has commenced the cure within the 30 day period
and is diligently pursuing such cure; or

(iiy  The other Party suffers an Insolvency Event,

(c)  This Agreement shall terminate automatically without any further action
by either Party upon termination of the Participation Agreement.

(d)  Either Party shall have the right to terminate this Agreement if the
Financial Closing has not occurred con or prior to the Closing Date Certain for any Phase,
provided that such failure is not due to such Party's failure to use commercially reasonable
efforts to achieve such Financial Closing.

(&) The Parties may mutually agree to terminate this Agreement for any -
Teason.

6.3 Procedure and Effect of Termination.

‘(@)  The Party desiring to terminate this. Agreement pursuant to Section 6.2
shall give written notice of such termination to the other Party in accordance with Section 8.14,
specifying the provision hereof pursuant to which such termination is effected.

‘(b)  If this Agreement is terminated pursuant to Section 6.1, this Agreement
shall become void and of no effect with no lability on the part of any Party, except that (i) the
' agreements provisions referred to in Section 8.15 shall survive the termination and (ii) no such
termination shall relieve any Party of any liability or damages resulting from any breach or
misrepresentation by that Party of this Agreement or affect the rights of the other Party to.
indemnification for such breach pursuant to Article VII of this Agreement (which shall survive
termination hereof in the case of any breach).

ARTICLE 7

INDEMNIFICATION; LIMITATION OF LIABILITY; REMEDIES

7.1 Indempification. Each Party shall indemnify, defend and hold harmless the other
Party and its Representatives from and against any and all loss, liabilities, damages, suits, claims-
and judgments of any nature {a) incurred by the indemnified Party as a result of (i} any
inaccuracy or breach of a representation or warranty made by the indemnifying Party, (ii) any
breach of a covenant in this Agreement or any other breach of this Agreement by the
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‘Indeninifying Party, or (iii) the indemnifying Party's gross negligence, willful misconduct, or
violation of Law; or {b) arising from or in connection with injury to or death of a third party or
damage to a third party's property to the extent resulting from or arising out of the indemnifying
Party's breach of this Agreement, or the negligence, gross negligence, willful misconduct or
violation of law of the indemnifying Party or its Representatives.

7.2 Indetnnification Procedures.

' ~ {a) A Party seeking indemnification hereunder (the "Indemnitee") shail notify
the Party liable for such indemnification (the "Indemnitor”) in writing promptly upon
discovering any event for which it may be entitled to indemnification hereunder or any facts
which may reasonably be expected to give rise to such claim for indemnification or after
recelving written notice of any action, lawsuit, proceeding, investigation or other claim against it
which may give rise to a claim for indemnification hereunder. An Indemnitor shall be entitled to
assume and control (with counsel of its choice) the defense of such action, lawsuit, proceeding,
investigation or other claim at the Indemnitor's expense and at its option by sending written
notice of its election to do so to the Indemnitee within 15 days after receiving the notice of a
claim from the Indemnitee as aforesaid; provided, however, that:

(i)  The Indemnitee shall be entitled to participate in the defense of
such claim and to employ counsel of its choice for such purpose (the fees and expenses of such
separate counsel to be bome by Indemnitee) and to assert against any third party any and all
cross claims and counterclaims the Indemnitee may have, subject to Indemnitor's consent;

(i) I the Indemnnitor elects to assume the defense of any such claim, it
may settle such claim in its sole discretion so long as (A) such seftlement does not impose any
obligations on the Indemnitee, other than financial obligations for which such Person will be
indemnified hereunder, (B) the Indemnitor obtains a full and unconditional release of the
Indemnitee from all liability with respect to such claim, (C) such settlement does not involve any
admission of liability or violation of law by, or otherwise adversely affect the public standing of,
the Indemnitee, or (D) the Indemnitor shall obtain the prior written consent of the Indemnitee
(wh1ch consent may be glven or withheld in its sole dlscretlon) and

(i) If the Indemnitor shall not have assumed the defense of such claim
w1th1n the 15-day period set forth above, the Indemnitee may assume the defense of such claim
with counsel selected by it and may make any compromise or settlement thereof or otherwise
protect against the same and be entitled to all amounts paid as a result of such third party claim,
demand, suit or action or any compromise or settlement thereof.

(b)  So long as the Indemnitor is defending in good faith any third party claim,
demand, suit, action or proceeding, the Indemnitee shall at all times cooperate in all reasonable
ways with, reasonably make relevant files and records available for inspection by, and
reasonably make its employees available or otherwise render reasonable assistance to, the
Indemnitor (with all reasonable out-of-pocket costs, exchiding costs of employees' time, to be
borne by the Indemmitor).
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73 Limitation of Liability. IN NO EVENT SHALL A PARTY OR ITS
REPRESENTATIVES BE LIABLE, WHETHER IN CONTRACT, TORT, NEGLIGENCE,
STRICT LIABILITY OR OTHERWISE FOR ANY PUNITIVE, SPECIAL, INDIRECT,

INCIDENTAL, OR CONSEQUENTIAL LOSS OR DAMAGES WHATSOEVER ARISING
UNDER OR INCURRED IN CONNECTION WITH THIS AGREEMENT, EXCEPT TO THE
EXTENT SUCH DAMAGES ARE AN ELEMENT OF ANY THIRD PARTY CLAIM THAT
IS SUBJECT TO INDEMNIFICATION HEREUNDER.

74  Cumulative Remedy. If this Agreement is terminated due to a breach that results
from fraud, bad faith, willful misconduct or violation of Law by the non-terminating Party, then
subject to Section 7.3, and notwithstanding any other provision of this Agreement to the

 contrary, the terminating Party shall be entitled to all rights and remedies available to it in law or
equity. '

ARTICLE 8

MISCELLANEQUS

8.1  Exhibits and Schedules. All' Annexes, Exhibits and Schedules are incorporéted
herein by reference. :

8.2  Parties in Interest. Except for Indemnified Parties as provided in Article VII,
nothing in this Agreement shall provide any benefit to any third party or entitle any third party to
any claim, cause of action, remedy or right of any kind, it being the intent of the Parties that this
Agreement shall not be construed.as a third-party beneficiary contract. To the full extent
permiited by applicable Law, no creditor or other third party having dealings with a Party shall
have the right to pursue any other right or remedy hereunder or at law or in equity, it being
understood and agreed that the provisions of this Agreement shall be solely for the benefit of,
and may be enforced solely by, the Parties and their respective successors and permitted assigns.
None of the righis or obligations of the Parties herein set forth to make Capital Coniributions to
the Company shall be deemed an asset of the Company for any purpose by any creditor or other.
~ third party, nor may such rights or obligations be sold, transferred or assigned by the Company

or pledged or e.ncumbered by the Company to secure any debt or other obligation of the
Company.

8.3 Euﬂw. Except for statements made or press releases issued (a)
pursuant to the Securities Act or the Securities Exchange Act of 1934, (b) pursuant to any listing
‘agreement with any national securities exchange or the National Association of Securities
Dealers, Inc., or (c) as otherwise required by apphcable Law, neither CSP nor Investor shall
issue, or permit.any of their respective Affiliates to issue, any press release or otherwise make
any public statements with respect to this Agreement or the transactions contemplated hereby
without the prior written consent of the other Party. Subject to any requirements of applicable
Law, CSP and Investor will be given the opportunily to review in advance, upon the request of
CSP or Investor, as the case may be, all information relating to the transactions contemplated by
the Transaction Documents that appear in any filing made in connection W1th the transactions
contemplated hereby or thereby.
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8.4 Assi ent,

(@)  This Agreement and all of the provisions hereof will be binding upon and
inure to the benefit of the Parties and their respective successors and permitted assigns. Prior to
the Phase 1 Financial Closing, this Agreement may not be assigned by a Party without the prior
written consent of the other Party, which consent may be withheld in such Party's sole discretion.

_Thereafter, this Agreement may only be assigned by a Member to the same extent (and only by
and to the same Persons) that Membership Interests in the Company are assignable pursuant to
the terms of the Company LLC Agreement. Any attempted assignment of this Agreement other
than in strict accordance with this Section and the terms of the Company LLC Agreement shall
be null and void and of no force or effect.

{b)  The Company shall have the right to collaterally assign this Agreement
and its rights hereunder to any Financing Party in connection with any Financing related to the
Facility. To facilitate the Company's obtaining of financing with respect fo the Facility, each
Member shall make reasonable efforts to provide such consents to assignments, certifications,
representations or other documents as may be reasonably requested by the Company or the
Financing Parties (which shall include providing Financing Parties with the protections
contained in the form of Consent and Assignment attached hereto as Exhibit B; provided, that in
responding to any such request, each Member shall have no obligation to enter info any
agreement that materially adversely affects any of each. Member's rights, benefits, risks or
obligations under this Agreement. Each Member shall provide such consents to assignments,
certifications, representations or other documents at its ewn cost and expense (including the
reasonable fees and expenses of counsel). '

8.5 Relationship of Parties. This Agreement does not constitute a joint venture, -
association or partnership between the Parties. No express or implied term, provision or
condition of this Agreement shall create, or shall be deemed to create, an agency, joint venture,
partnership or any fiduciary relationship between the Parties.

86  No Apgents.” No Party nor any Affiliate thereof has retained any broker, agent or
finder or incurred any liability or obligation for any brokerage fees, commissions or finder fees
with respect to this Agreement or the transactions contemplated hereby.

8.7 Intention of the Parties. The Parties intend, for federal incame tax purposes, that
(i) the Subscription is an acquisition of the Membership Interests by each of Investor and [CSP),
and (ii} the Phase 1 Capital Contribution by each of Investor and CSP is (and each Phase 2
‘Capital Contribution and Phase 3 Capital Coritribution will be) a contribution to the Company
described in Section 721 of the Code.

8.8  Confidentiality.

(a)  Emtire Agreement. The provisions in this Section 8.8 shall amend and
supersede any previously executed confidentiality agreement between or among the Parties or
any of their respective Affiliates regarding the Transactions, which are hereby terminated, and
shall remain in effect for a period of three years from the date this Agreement is ferminated.
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(b)  Confidential and Proprietary Nuature of Information. The term
"Confidential Information," as used herein, means any and all information, matter or thing of a
secret, confidential or private nature relating to the business of either Party and not generally
known or available to the public, including matiers of a technical nature (such as know how,
processes, date and techniques), matters of a business nature (such as information about costs,
profits, markets, sales, customers and suppliers), matters of a proprietary nature (such as
information about patents, patent applications, copyrights, trade secrets and trademarks), other
information of a similar nature, and any information which has been derived from the foregoing
Confidential Information by either Party. Confidential Information includes a "trade secret"
under the Uniform Trade Secréts Act, Facility plans, discoveries, ideas, concepts, designs,
drawings, specifications, algorithms, formulae, models, data, source code, object code,
documentation, diagrams, flow charts, research, development processes, procedures,
environmental information, and financial information, in each case, to the extent reduced to
writing. The term "Confidential Writing" means any and all statements, letters, agreements,
articles, confracts, books, records, policies, reports, tapes, disks, programs and other wriiten,
typed, printed, photocopied, programmed, recorded, transcribed, punched, taped, filmed,
photographic or graphic material of any kind which contains or includes Confidential
~ Information. The Parties will clearly label all such Confidential Information as
"CONFIDENTIAL". For any Confidential Information that is verbally disclosed by a Party, the
disclosing Party will memorialize in a writing to the receiving Party that such information is

. Confidential Informatio.n within five Business Days.

(©)  Nondisclosure. Any and all Confidential Information delivered or made
available by or on behalf of a Party will be maintained in the sirictest confidence by the receiving
Party except to the extent disclosure is propetly authorized by the terms of this Agreement. The
receiving Party will not make use of the Confidential Information for its own or others' purposes,
outside of purposes related to the Facility, without the prior written consent of the disclosing
Party, which consent may be withheld in its sole and absolute discretion. The receiving Party
shall not permit any others within its control to use the Confidential Information of the disclosing
Party in any manner detrimental to the disclosing Party. The receiving Party will exercise all due
care in safeguarding the Confidential Information against loss, theft or other inadvertent
disclosure, and agrees to take such steps as are necessary to ensure confidentiality is maintained.
The receiving Party shall restrict access to the disclosing Party's Confidential  Information to
Representatives of the receiving Party on a need to know basis, and shall require all such
Representatives to treat such Confidential Information in strict conﬁdence in accordance with the
terms of this Agreement.

(d)"  Renwn or Destruction of Information. At any time after termination of
this Agreement, a disclosing Party may request the return or, at the option of the disclosing
Party, the destruction of all Confidential Writings previously delivered to the receiving Pariy.
Upen receipt of such request, all suchk Confidential Writings, mcludmg any copies, swmumaries or -
compilations of such writings, still in the receiving Party's possession or under its contro] shall
be prompily returned or destroyed as requested by the disclosing Party.

(€}  Information in the Public Domain. The obligations of restricted use and

strict confidentiality set forth herein shall not extend to any information which: (i) is legally in
possession of the receiving Party prior to receipt thereof from the disclosing Party; (ii) is
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independently developed by the receiving Party or its employees, consultants, affiliates or
agents; {iii) enters the public domain through no fault of the receiving Party or others within its
control; (iv) is disclosed to the receiving Party, without restriction or breach of the
confidentiality obligations herein or any other obligation of confidentiality, by a third party whe
has the right to make such disclosure; or (v} is legally required to be disclosed; provided that the
receiving Party uses commercially reasonable efforts to notify the disclosing Party of any request
or subpoena for the production of any Confidential Information and provides the disclosing Party
with an opportunity to resist such a request or subpoena.

: (f) Remedies. Any breach by the receiving Party of the confidentiality
provisions of this Agreement will cause irreparable harm to the disclosing Party and which,
while substantial, may pot be reasonably or adequately compensable by damages. As a
consequence, in addition to any and all other remedies which may be available to the disclosing
Party, whether under this Agreement, by operation of law or in equity, the disclosing Party shall
have the right to seek injunctive relief, both preliminary and permanent, without the posting of a
bond if permitted by law, restraining or preventing amy acts or performances contrary to the
terms of this Agreement. The existence of any claim or cause of action of the receiving Party
against the disclosing Party shall not constitute a defense to the enforcement of the
confidentiality provisions of this Agreement.

(8)  Regulatory Exception. CSP shall have the right to use any of Investor's
Confidential Information for the purpose of pursuing any and all regulatory approvals from
Governmental Authorities connected with the Facility provided that Investor shall have the right
to review the information that CSP proposes to disclose and that Investor is reasonably satisfied -
with the procedures available in the relevant forum to protect the confidentiality of such

. information.

8.9  Public Announcements. Except for statements made or press releases issued (a)
pursuant to the Securities Act or the Securities Exchange Act of 1934, (b) pursuant to any listing
agreement with any national securities exchange or the National Association of Securities
Dealers, Inc., or (c) as otherwise required by applicable Law, neither CSP nor Turning Point
shall issue, or permit any of their respective Affiliates to issue, any press release or otherwise
make any public staiements with respect to this Agreement or the Transactions {other than in
required filings with Governmental Authorities) without the prior written consent of the other
Party. Subject to any requirements of applicable Law, CSP and Turning Point will be given the
opportunity to review in advance, upon the request of CSP or Turning Point, as the case may be,
all information relating to the Transactions that appear in any filing made in connection with the
transactions contemplated hereby or thereby. '

8.10 Dispute Resolution.

{a)  In the event of a Dispute, the Parties shall atiempt to negotiate a just and
equitable settlement thereof. Toward that end, each Party will communicate and/or meet with
the other in good faith, including communications between managers who are not directly
involved in the issues giving rise to the Dispute, and attempt to reach a resolution satisfactory to
both Parties.
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()  IfaDispute is not resolved pursuant to paragraph (a} above within 30 days
following a request in writing by one Party to the other Party to meet to atiempt to resolve the
Dispute, each Party shall have the right to pursue such rights or remedies as may arise at law or
in equity with respect to the Dispute subject to any provisions of this Agreement limiting such
rights or remedies. The procedures set forth in this Section 8.9 shall not prevent a Party from
seeking any interim, preliminary or provisional relief that is necessary to protect its rights under
this Agreement pending the consultation of the Parties conternplated by this Section 8.9.

8.11 Submission to Jurisdiction. EACH PARTY HERETO IRREVOCABLY
SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE FEDERAL COURTS LOCATED
IN FRANKLIN COUNTY, OHIO FOR THE PURPOSES OF ANY ACTION ARISING OUT
OF OR BASED UPON THIS AGREEMENT OR RELATING TO THE SUBJECT MATTER
HEREOF. IF, FOR ANY REASCN, THE PARTIES FAIL TCO QUALIFY FOR THE
JURISDICTION OF SUCH COURTS, THEN EACH PARTY HERETO IRREVOCABLY
SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE STATE COURTS OF THE
STATE OF OHIO LOCATED IN FRANKLIN COUNTY, OHIO FOR THE PURPOSES OF
ANY ACTION ARISING OUT OF OR BASED ON THIS AGREEMENT OR RELATING TO
THE SUBJECT MATTER HEREOF. EACH PARTY HERETO IRREVOCABLY AND
UNCONDITIONALLY WAIVES ANY OBJECTION TO THE LAYING OF VENUE OF ANY
ACTION, SUIT OR PROCEEDING IN THE FEDERAL OR STATE COURT IN FRANKILIN
COUNTY, OHIO, AND HEREBY FURTHER IRREVOCABLY AND UNCONDITIONALLY
WAIVES AND AGREES NOT TO PLEAD OR CLAIM IN ANY SUCH COURT THAT ANY
SUCH ACTION, SUIT OR. PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN
BROUGHT IN AN INCONVENIENT FORUM.

. 8.12 Governing Law. This Agreement, and any Dispute hereunder, will be govemned
by and construed in accordance with the law of the State of Delaware, without reference to its
conflicts of laws rules that may direct application of the laws of another jurisdiction. ‘

8.13 WAIVER OF JURY TRIAL. EACH PARTY HEREBY IRREVOCABLY AND
UNCONDITIONALLY WAIVES TRIAL BY JURY IN ANY LEGAL ACTION OR

PROCEEDING RELATING TO THIS AGREEMENT AND FOR ANY COUNTERCLAIM .
HEREIN, '

8.14 Notices. Any notice, demand, request or communication which is required or
authorized by this Agreement, is to be given in writing to the applicable Party via personal
delivery, mailed by registered or certified mail (return receipt requested) postage prepaid, sent
prepaid by overnight air courier, or by electronic mail to such Party at the following addresses:

If to Investor:

With a copy to:

If to C8P:
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With a copy to:

Such netice, demand, request, or other communication will be deemed to be duly
given and received (i) on the third Business Day after posting if mailed as provided; (ii) when
delivered personally (including delivery by private courier services) unless such day is not a
Business Day, in which case such delivery will be deemed to be made as of the next succeeding
Business Day, or (iif) in the case of electronic mail, the earlier of (A) when receipt is evidenced
by written confirmation generated by the recipient’s electronic mail system or other written
response, showing successful transmission to the recipient's electronic mail box, and (B) on the
third Business Day after sending. Either Party may change any of the above mformatmn
effective upon written notice to the other Party.

_ 815 Survival Sections 6.2, 6.3, Article 7 and this Article 8 shall survive the
termination of this Agreement under the conditions and for the period specified therein, or if no
such period is specified, for an indefinite period.

8.16 Entire Agreement. This Agreement and, if and when executed, the Company
LLC Agreement collectively represent the entire agreement of the Parties relating to the subject
matter. hereof, and incorporate and supersede all other prior agreements, arrangements and
understandings between the Parties with respect hereto and thereto.

8.17 Severability. If any provision of this Agreement is held to be unenforceable or
invalid by a court of competent jurisdiction, the Parties shall negotiate an equitable adjustment to
the provisions of this Agreement with a view to-effecting, to the extent possible, the original
purpose and intent of this Agreement, and the validity and enforceability of the remammg
prows:ons shall not be affected thereby.

8.18 Further Assurances. Each Party agrees to do all acts and things and to execute
and deliver such further written instruments, as may from time to tlme be reasonably required to
carry out the ters and provisions of this Agreement. :

8.19 Amendment, This Agreement may not be modified or amended except by an
instrument in writing signed by authorized representatives of the Parties.

8.20 Waiver. [Either Party may by written instrument waive compliance or
performance by the other Party with any of the covenants or agreements made to it by the other
Party contained in this Apreement. The delay or failure on the part of a Party hereto to insist, in
any one instance or more, upon sirict performance of any of the terms or conditions of this
Agreement, or to exercise any right or privilege herein conferred shall not be construed as a
waiver of any such terms, conditions, rights or privileges but the same shall continue and remain
in full force and effect. All rights and remedies are cumulative.

8.21 Counterparts. This Agreement may be executed in duplicate original counterparts
that, together, shall constitute one and the same instrument.

[Remainder of t'his. page left intentionally blank]
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IN WITNESS WHEREOF, each Party hereto hias caused this Equity Contribution and
Subscription Agreement to be signed on its behalf as of the date first above written.

TURNING POINT SOLAR GENERATION
LLC ' : ‘

By
Name:
Title:

COLUMBUS SOUTHERN POWER
COMPANY

By:
Name:
Title:

[INVESTOR]

By:
_Namc:
Title:




EXHIBIT A TO EQUITY CONTRIBUTION AGREEMENT
FORM OF COMPANY LLC AGREEMENT

See attached.



Confidential
[Note: This form is sabject in all respects to
negotiations with and comments from Investor.]

FORM OF
FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT

o OF
' TURNING POINT SOLAR GENERATION LLC

{(a Delaware limited liability company)

Dated to be Effective
asof _ » 2011

by and between
[COLUMBUS SOUTHERN POWER COMPANY]
and

[INVESTOR]
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FIRST AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT
OF
TURNING POINT SOLAR GENERATION LLC

(a Pelaware limited liabilily company)

This First Amended and Restated Limited Liability Company Agreement of Turning
Point Solar Generation LLC,; dated to be effective as of , 2011 (the "Effective
Date™), is (a) adopted by the Members (as defined below) and (b) executed and agreed to, for
_good and valuable consideration, by the Members.

INTRODUCTION

A - The Company was formed as a limited liability company pursuant to the Act {(as- -
defined below) by filing a Certificate of Formation with the Secretary of State of the State of
Delaware on __ , 2011 {the "Formation Date"}.

B. The initial member of the Company adopted a Limited Liability Company
Agreement for the Company dated as of "~ , 2011 (the "Original
Agreement™), ‘ :

C. The Members wish to enter into this Agreement (as defined below) to, among

other things, (a) amend and restate the Originial Agreement in its entirety, (b) provide for the
management of the Company and {(c) set forth thelr respective rights and obligations.

D. Contemporanecusly with the execution of this Agreement, the Membets or their
- Affiliates and the Company have entered into an Equity Contribution and Subscription
Agreement (the "Equity Contribution Agreement”) obligating the Members, among other things,
and subject to the satisfaction or waiver of certain conditions precedent set forth therein, to make
certain capital contributions to-the Company.

AGREEMENT

In consideration of the statements in the foregoing Introduction, the mutual covenants set
forth herein and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged by each Member, the Members hereby amend and restate the Original
Agreement, and stipulate and agree, as follows:

ARTICLE X
DEFINITIONS

[Note: Defined terms and other provisions of this agreement will be reconciled to the
Participation Agreement (as amended) and the other Transaction Documents as of the
Phase 1 Financial Closing.]



1.1 Specific Definitions. As used in this Agreement, the following terms have the
following rmeanings:

"Act"” means the Delaware Limited Liability Company Act and any successor statute, as
amended from time to time,

"Adjusted Capital Account" means the Capital Account, with respect to each Member,
maintained for such Member as of the end of each taxable year of the Company, (a) increased by
any amounts that such Member is obligated to restore under the standards set by Treasury
Regulation section 1.704-1(b)2)(ii)(c) {or is deemed obligated to restore under Treasury
Regulation sections 1.704-2(g) and 1.704-2(1)(5)), and (b) decreased by (i) the amount of all
losses and deductions that, as of the end of such taxable year, are reasonably expected to be
allpcated to such Member in subsequent years under sections 704(e)(2) and 706(d) of the Code
and Treasury Regulation section 1.751-1(b)(2)(ii), and (ii) the amount of all distributions that, as
of the end of such taxable year, are reasonably expected to be made to such Member in
subsequent years in accordance with the terms of this Agreement or otherwise to the extent they
exceed offsetting increases to such Member's Capital Account that are reasonably expected to
occur during (or prior to) the year in which such distributions are reasonably expected to be
made (other than increases as a result of a minimum gain chargeback pursuant to
Section 5.1(b)(i) or Section or 5.1(b)(ii)). The foregoing definition of Adjusted Capital Account
is intended to comply with the provisions of Treasury Regulation section 1.704-1(b)(2)(ii)}(d} and
shall be inferpreted consistently therewith. '

*Adjusted Property" means any property, the Carrying Value of which has been adjusted
pursuant to either of Section 4.5(d){i) or Section 4.5(d)(ii).

"Affiliate" means, with respect to any Person, any other Person that Controls, is
Controlled by or is under commeon Control with such other Person.

"Affiliate Contract" has the meaning given to such term in Section 6.9.

"Agreed Allocation” means any allocation, other than a Required Allocation, of an item
of income, gain, loss or deduction pursuant to the provisions of Section 5.1, including a Curative
Allocation (if appropriate to the context in which the term "Agreed Allocation” is used).

"Agreed Value" of any Contributed Property means the Fair Market Value of such
property at the time of contribution as determined by the Board, without regard to the liabilities
deducted from Agreed Value pursuant to clause (a) of the definition of Net Agreed Value.” The
Board shall use such method as it determines appropriate to allocate the apgregate Agreed Value
of Contributed Properties contributed to the Company in a single or integrated transaction among
each separate property on a basis proportional to the Fair Market Value of each Contributed
Property.

"Agreememt" means this First Amended and Restated Limited Liability Company
Agreement of the Company (including any schedules, exhibits or attachments hereto), as
amended, supplemented or otherwise modified from time to time.

"Alternate Board Member" has the meaning given to such term in Section 6.2(a).
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"Approved Affiliate Contract” means each of the Affiliate Contracts set forth on
Schedule 2.

" Approved Contract” means each of the agreements set forth_ on Schedule 1.

"Board" has the meaning given to such ferm in Section 6.1.

"Board Member" means the natural Persons appointed to the Board pursuant to
Section 6.2(a).

"Book-Tax Disparity" means with respect to any item of Contributed Property or
Adjusted Property, as of the date of any defermination, the difference between the Carrying
Value of such Contributed Property or Adjusted Property and the adjusted basis thereof for
federal income tax purposes as of such date. A Member's share of the Company's Book-Tax
Disparities in all of its Contributed Property and Adjusted Property will be reflected by the
difference -between such Member's Capital Account balance as maintained pursuant to
Section 4.5 and the hypothetical balance of such Member's Capital Account computed as if it had
been maintained strictly in accordance with federal income tax accounting principles. The
determination of Book-Tax Disparity and a Member's sharé thereof will be determined
consistently with Treasury Regulation section 1.704-3(d).

Business" means (i) engaging in the transactions contemplated by the Transaction
Documents; (i) owning, operating, financing and managing the Facility subjec‘c to the Facilities
Leases, and (iii) engaging in any other business or activity that now or in the future may be
necessary, proper, or advisable to accomplish the foregoing purpose and that is not forbidden by
applicable Law

"Business Day" means any day on which commermai banks in New York City, New
York and Columbus, Chio are open for business.

"Calendar Year" means the tirae period from January 1% to December 31% of each year.

Caplta] Account” T means the capxtal account mamtamed for each Member pursuant to
Section 4.5. .

"Capital Contribution" means any cash, cash equivalents or the Net Apgreed Value of
Contributed Property that a Member confributes fo the Company.

"Carrying Value" means (a) with respect to Contributed Property, the Agreed Value of
such property reduced (but not below zero) by all depreciation, amortization and cost récovery
deductions charged to the Members' Capital Accounts. in respect of such Contributed Property,
and (b) with respect to any other Company property, the adjusted basis of such property for
federal income tax purposes, all as of the time of determination. The Carrying Value of any
property shall be adjusted from time fo time in accordance with Section 4.5{d)(i) and Section
- 4.5(dX(ii) to reflect changes, additions or other adjustments to the Carrying Value for dispositions
and acquisitions of Company properties, as deemed appropriate by the Board.

"Certificate" has the meaning given to such term in Section 2.1.

3



"Change of Control" means, with respect to any Member, the occurrence of any event or
series of related events that result in such Member ceasing to be Controlled by the Person
{(together with its peneral partner, as the case may be) that was such Membei's Parent
immediately prior to such event or series of related events; provided, however, that neither (a) a
Transfer with respect to a Membership Interest, (b) & Parent Merger, nor (¢} a merger between
CSP Member and its Affiliate, OPCO, shall constitute a Change of Control. ‘

“Code” means the Internal Revenue Code of 1986, and the rules and regulations.
promulgated thereunder.

"Common Interest” means a limited liability company interest in the Company, expressed
on a percentage basis on Exhibit A with respect to each Common Member, including any and all
benefits to which such Common Member is entitled as provided in this Agreement, together with
all obligations of such Common Member to comply wnh the terms and provisions of this
Agreement.

“Common Member” means any Member who holds any Common Iuterest, solely in that
Person's capacity as such.

"Company” means Tumning Point Solar Generation LLC, a Delaware limited liability
company.

"Company Minimum Gain" has the meaning given the term "partnership minimum gain”
in Treasury Regulation section 1.704-2(b)(2) and the amount of which shall be determined in
accordance with the principles of Treasury Regulation section 1.704-2(d).

"Confidential Information” has the meaning given to such term in Section 13.3(b), -

"Confidential Writing" has the meaning given to such term in Section 13.3(b).

“Consuuctioh Debt Finaneing"” means the loans obtained by the Company pursuant to the
Construction Debt Financing Documents, including any such financing converted to term loans.

"Construction Debt Financing Documents” means the commiitment leiters, loan and credit
agreements, notes, security agreements, intercreditor agreements, mortgages, deeds of {rust,
interest rate exchanges, swap agreements and other documents relating to the development,
bridge or construction debt financing for each Phase of the Facility, including any such
documents representing such financing converted to term loans,

"Construction Lenders" means, collectively, any lender(s) or any other financiers -
providing any Construction Debt Financing.

"Contributed Promrty" means each property or other asset, in such form as may be
permitted by the Act, but excluding cash, contributed to the Company. Once the Carrying Value
of a Contributed Property is adjusted pursuant to Section 4.5(d), such property shall no longer
constitute 2 Contributed Property, but shall be deemed an Adjusted Property.



"Control" (including its derivatives and similar terms) of a Person means ownership,
direcily or indirectly, of 50% or more of the voting securities of such Person or the power to

direct the management or policies of such Person, whether by operation of law, by coritract or
otherwise.

"Costs" has the meaning given to such term in Section 4.3()(ii).
"Creditworthy Entity" means a Person having at the applicable time a Credit Rating of (i)

BBB or better from Standard & Poor's Ra’ung Services and (ii) Baa2 or better from Moody's
Investors Serwce Inc.

"CSP Member" means Columbus Southern Power Company, an electric utility organlzed
under the laws of the State of Ohio.

["CSP Member Return" means, with respéct to each Capital Contribution made by the
CSP Member, the amount determined, on an after-tax basis, to provide a return to the CSP
Member of an annual rate of 11.15% on such Capital Contribution from the date such Capital
Contribution is made until the date such Capital Contribution is distributed to the CSP Member
© pursuant to Sections 5.4(a), (b} [or (c}] or 10.2 (on a first-in, fifst-out basis). |

"Curative Allocation" means any allocation of an item of income, gain, deduction or loss
pursuant to the provisions of Section 5. 1(b){x).

"Defanit" means, in respect of any Member, the occurrence and continuation of any of
the following events, but only for so long as any such event continues and is not cured; (a) the
failure to remedy, within 5 Business Days of stich Member's receipt of written notice thereof
from the Company or any other Member, such Member's delinquency in making any Required
Contribution to the Company pursuant to Section 4.2; (b) the occurrence of any event that causes
such Member to become a Insolvent Member; or {c) the failure to remedy, within 10 Business
Days of receipt of written notice thereof from the Company or any other Member, the non-
performance of or non-compliance with any other material agreements, obligations or
undertakings of such Member contained in this Agreement.

"Default Interest Rate” means the lesser of (a) f17.5%/] per annum and (b) the maximum
rate permitted by Law.

"Delinquent Member" has the meaning given to such term in Section 4.3(a).

"Depreciation” means, for each taxable year or other period, an amount equal to the
depreciation, amortization or other cost recovery deduction allowable with respect to an asset for
such taxable year or other period, except that in the case of any Contributed Property or Adjusted
Property with a Book-Tax Disparity, Depreciation for such period shall be the amount of the

book basis recovered for such period under the rules prescribed in Treasury Regulation section
1.704-3(d)(2).

"Determination Date" has the meaning given to such term in Section 3.6(g).



"Dispute” means any dispute, claim (of any and every kind or type, whether based on
contract, tort, statute, regulation, or otherwise, including counterclaims and cross-claims),
* conflict, controversy or disagreement arising out of, relating to, or connected with this
Agreement, or any provision hereof, including any dispute as to the construction, validity,
interpretation, enforceability, violation, default or breach of this Agreement.

"Distributable Cash" means, with féspect to any {Quarter] ending prior to the dissolution
or liquidation of the Company, an amount equal to:

(a) - Al amounts received from CSP Member or OPCO under the Facilities Lease in
effect from time to time with respect to such {Quarter], including Basic Rent,
Supplemental Rent and the Owner Return (each as defined in such Facilities
Leases), minus '

()  All amounts payable under the Financing Documents with respect to such
[Quarter], including principal, Financing Costs, Contingent Payments and
Breakage Costs (each as defined in such Facilities Leases), minus

(c)- Al Service Fees payable under the Construction Management Agreement or the
Business Services Agreement with respect to such [Quarter], minus

{d)  the sum of the amounts of any Reserve. .

"Distributable Cash" with respect to the [Quarfer] in which a liquidation or dissolution of
. the Company occurs and any subsequent /Quarter] shall be deemed to equal zero.

"Economic Risk of Loss" has the meaning given to such term in Treasury Regu]atmn
section 1,752-2(a).

"Effective Date” has the meamng gzven to such term in the opening paragraph of this
Agreement.,

"Encumbering Member" has the meaning given to such term in Section 3.6(c).

"Encumbrance" has the meaning given to such term in Section 3.6(c).

"Equity Capital Contribution Amount" means, with fespect to any Phase and (i} with
respect to CSP, cash in the amount of CSP's Membership Interest multiplied by the Required
_ Equity Amount for such Phase; provided, however, that the sum of CSP's Percentage Interest of
the aggregate Required Equity Amounts for al} three Phases shall not exceed $20,000,000; and
(ii) with respect to Investor, cash in the amount of Investor's Membership Interest multiplied by
the Required Equity Amount for such Phase; provided, however, that the sum of Investor's

Percentage Interest of the aggregate Requxred Equity Amounts for all three Phases shall not
exceed §

"Equity Contribution Agreement"” has the meaning given to such term in the Introduction.



"Facilities Lease” has the meaning given to such term in the Equity Contribution
Agreement.

"Facility" has the meaning given to such term in the Equity Contribution Agreement.

"Fair Market Value" means the value of any specified interest or property, which shall
not in any event be less than zero, that would be obtained in an arm's length transaction for cash

~ between an informed and willing buyer and an informed and willing seller, neither of whom is

under any compulsion to purchase or sell, resPecnvely, and without regard to the particular
circumstances of the buyer or seller.

- "FERC" means the Federal Energy Regulatory Commission.

"Financing Documents" means the Construction Debt Financing Documents, the ITC
Benefits Loan Note and the RUS Debt Refinancing Documents. in effect from time to time
during the Lease Term.

_ "Fiscal Year" means the fiscal year of the Company, and its taxable year for federal
income tax purposes, each of which shall be the Calendar Year unless otherwise established by
the Board.

"Formation Date" has the meaning given to such term in the Introduction,

"GAAP" means generally accepted accounting principles as recognized by the American
Institute of Certified Public Accountants, as in effect from time to time, consistently applied and
maintained on a consistent basis for a Person throughout the period indicated and consistent w1th
such Person's prior financial practice.

"Governmental Approval” means any permit, license, approval or authorization of, filing
‘with, or notice to any Governmental Authority.

© "Governmental Authority" means any federal, state, tribal, county, municipal, or other
authority or judicial, execuiive, administrative, legislative or regulatory agency, board, body,
department, bureau, commission, instrumentality, court tribunal or quasi governmental authority
(or a combination or permutation thereof) in any jurisdiction (domestic or foreign) having
jurisdiction over the Facility or any portion thereof, or a Party, or any of the Transactions or
mafters contemplated by this Agreement.

"Guaranty Agreement” means a guaranty agreement substantially in the form of Annex
A, guarantying the obligations of .2 Member arising under this Agreement and the Equity
Contribution Agreement.

"Insolvency Event" means, with respect to any Person, (a) such Person's (i) failure to
generally pay its debts as such debts become due, (3i) admitting in writing its inability to pay its
debts generally or (iii) making a general assignment for the benefit of creditors; (b) any
proceeding being instituted by or against such Person (i) seeking to adjudicate it as bankrupt or
insolvent, (i} seeking liquidation, winding up, réorganization, arrangement, adjustment,
protection, relief or composition of it or its debts under any law relating to bankruptcy,
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insolvency or reorganization or relief of debtors or (iii) seeking the entry of an order for relief or
the appointment of a receiver, frustee or other similar official for it or for any substantial part of
its property and, in the case of any such proceeding instituted against such Person, either such
proceeding shall remain undismissed for a period of 60 days or any of the actions sought in such
proceeding shall occur; or (c) such Person's taking any action to autherize any of the actions set
forth above in this definition.

“Insolvent Member" means, with respect to any Member, such Member or such
Member's Parent is the subject an Insolvency Event.

"Investor Member" means [Investor], LLC, a [Delaware] limited liability company.

[“Investor Member Return” means, with respect to each Capital Contribution made by
the Investor Member, the amount determined, on an after-tax basis, fo provide a return to the
Investor Member of an annual rate of 8.00% on such Capital Contribution from the date such
Capital Contribution is made until the date such Capital Contribution is distributed to the
Investor Member pursuant to Sections 5.4(a), (b) for (c}] or 10.2 (on a first-in, first-out basis).]

"TTC" means the credit available 1o a taxpayer under Section 48 of the Code.,

["ITC Benefits Loan" means, with respect to each Phase, the amount that will be realized
by CSP and OPCQ as lessee under its Facilities Lease for such Phase as a result of its claim for
the ITC under Section 4 8 of the Code with respect to such Phase. [[Under review. |

["ITC Benefits Loan Note" means, with respect to each Phase, a secured promissory note
executed by the Company in favor of CSP Member or OPCO, os applicable, in the original
principal amount of the ITC Benefits Loan for such Phase providing for interest at the rate of
___per annum, and upon other terms satisfactory to CSPand OPCQ in their sole discretion. |

"Law" means any statute, law, treaty, rule, code, common law, ordinance, regulation,
permit, interpretation, certificate, order of any Governmental Authority, or any judgment,
decision, decree, injunction, writ, order or like action of any court arbitrator or other
Governmental Authority.

' "Lending Member" has the meaning given to such term in Section 4.3(a).

"Liguidation Date" means the date on which an event giving rise to the dissolution of the
Company occurs.

'‘Liguidating Event” has the meaning given to such term in Section 10.1.

"Liguidator" has the meaning given to such term in Section 10.2,

“Mateﬁgl Facility Contract" has the meaning given to such term in the Equity
Confribution Agreement.

. "Material Permit" has the meanmg given to such term in the Equity Contribution
Agreement.




"Member" means any Person executing this Agreement as of even date herewith as a
Member, Preferred Member or Common Member, and includes any Person admitted as an
additional Member or a Substituted Member pursuant to the provisions of this Agreement, but
~ does not include any Person who has ceased to be a Member in the Company. :

" "Member Nonrecourse Debt" has the meaning given to the term "partner nonrecourse
debt" in Treasury Regulation section 1.704-2(b}(4).

"Member Nonrecourse Debt Minimum Gain" has the meaning given to the term "partner
nonrecourse debt minimumn gain" in Treasury Regulation section 1.704-2(i)(2).

"Member Nonrecourse Deductions” means any and all items of loss, deduction or
expenditure (including any expenditure described in section 705(a){2)(B) of the Code) that, in
accordance with the principles of Treasury Regulation section 1.704-2(1), are aftributable to
Member Nonrecourse Debt.

. "Membership Interest” means the aggregate Preferred Interests and Common Interests.

"Month" means a calendar month or, with respect to the first calendar month after the
Effective Date, the portion of such calendar month.

"Net Agreed Value" means (a) in the case of any Contributed Property, the Agreed Value
of such property reduced by any labilities either assumed by the Company upon such
contribution or to which such property is subject when contributed, and (b} in the case of any
property distributed to a Member or Transferee by the Company, the Company's Carrying Value
of such property (as adjusted pursuant to Section 4.5(d)(ii)) at the time such property is
distributed, reduced by any indebtedness cither assumed by such Member or Transferee upon
such distribution or to which such property is subject at the time of drstnbutmn as determined -
under section 752 of the Code.

"Net Income" means, for any taxable year, the excess, if any, of the Company's items of
income and gain for such taxable year over the Company's items of loss and deduction for such
taxable year. The items included in the calculation of Net Income shall be determined in
accordance with Section 4.5(b) and shall not include any items specially allocated under .
Section 5.1(b).

"Net Loss" means, for any taxable year, the excess, if any, of the Company's items of loss
and deduction for such taxable year over the Company's items of income and gain for such
taxable year. The items included in the calculation of Net Loss shall be determined in
accordance with Section 4.5(b) and shall not include any items specifically allocated under
Section 5.1(b).

"Nonrecourse Built-in Gain" means with respect to any Contributed Properties or
Adjusted Properties that are subject to a mortgage or pledge securing a Nonrecourse Liability,
the amount of any taxable gain that would be allocated to the Members pursuant to
Section 5.2(b)(1)A), 5.2(b)(H)(A) or 5.2(b)(iii) if such properties were disposed of in a taxable
transaction in full satisfaction’ of such Habilities and for no other consideration.



"Nonrecourse_Deductions" means any and all items of loss, deduction, -or expenditure
{described in section 705(a)}(2Xb) of the Code) that, in accordance with the principles of
Treasury Regulation section 1.704-2(b)(1), are attributable to aNonrecourse Liability.

"Nonrecourse Liability" has the meaning given 1o such term in Treasury Regulation
section 1.704-2(b)(3). '

"Non-Transferring Member" has the meaning given to such term in Section 3.6(b)(ii).
"Obligafion" has the meaning given to such term in Section 4.3(a)(ii).
"Offer Notice" has the meaning given to such term in Section 3.6(b)(it).

"Officer" mean any natural Persons appointed by the Board as an officer of the Company
as provided under Section 6.8.

"QPCO" means Ohio Power Company, an electric utility organized under the laws of the
State of Ohio.

"Option Period” has the meaning given to such term in Section 3.6(b)(ii).

"Original Agreement" has the meaning given to such term in the Introduction.

"Owner Return" means the CSP Member Retum or the Investor Member Return, or both,
as the context requires.

"Parent” means (a) in the case of each CSP Member or any of their respective Affiliates
hereafter admitted as a Substituted Member, American Electric Power Company, Inc., (b) in the
case of Investor Member or any of its Affiliates hereafter admitted as a Substituted Member,
{ J and (¢} in the case of any other Member, the Person that is designated by
the Board as the Parent of such Member in connection with its admission to the Company, or if
no such designation is made, the Person that at the time of such admission Controls such
Member and that has no other Persen that Centrols it.

"Parent Merger" means (i) a merger or other combination by and between a Third Party
and a Member's Parent, (ii) the sale of a majority of the stock and other equity interests of a
Member's Parent 16 a Third Party by the holders thefeof, or {ii) the sale of al} or substantially all
of the assets of a Member's Parent to a Third Party.

"Participation Agreement" means the Participation- Agreement dated | |
between (i) Turmng Point Solar, LLC, and (ii} CSP Member and OPCO, severally and not
jointly.

"Parties" mean the Members.

"Person” means any natural person, corporation, company, partnership, business trust,
Governmental Authority or other entity.
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"Phase FC Contribution Amount" has the meaning given to such term in the Equity
Contribution Agreement.

"Phase Subsequent Contribution Amount” has the meaning given to such term in the
Edquity Contribution Agreement.

"Preferred Interest” means a limited liabifity company interest in the Company, expressed
on a percentage basis on Exhibit A with respect to each Preferred Member, including any and all
benefits to which such Preferred Member is entitled as provided in this Agreement, together with
all obligations of such Preferred Member to comply with the terms and provisions of this
Agreement.

"Preferred Member" means any Member who holds any Preferred Interest, solely in that -
Person's capacity as such.

*Proceeding” has the meaning given to such term in Section 7.1.

: "Qualifying Offer" means an offer to purchasc a Membership Interest if it meets all of the
following criteria:

{a)  the offer is a written offer, in good faith and at arm's-length, from a Person that is
not an Affiliate of the Transferring Member to purchase {all, and not less than all,]
of the Transferring Member's Membership Interest;

(b the offer is fora price payable solely in cash;

(c)  the offer is pot subject fo any material conditions such as financing or due
,dlhgencc

(d) - the offer does not include consideration unrelated to the sale of the Subject
Interest;

(e)  the offer is subject in-all respects to the right.of the other Members to first
purchase the Subject Interest pursuant to Section 3.6(b);

(D the proposed transferee is a principel, identified in the offer, and not an agent
acting on behalf of an undisclosed principal; and

{g) the offer contains all material terms and condition.é' of a written contract of
purchase and sale of the Membership Interest, provides for a closing not earlier
than the term specified in Section 3.6(b)(ii) and is not assignable.

"Quarter" means, unless the context requires otherwise, a fiscal quarter, or, with respect

to the first fiscal quarter after the Effectwc Date, the portion of such quarter after the Effective
Date, of the Company ‘

"Recapture Income" means any gain recognized by the Company (computed without
regard to any adjustment required by section 734 or 743 of the Code) upon the disposition of any
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property or asset of the Company, which gain is characterized as ordipary income because it
represents the recapture of deductions previously taken with respect to such property or asset.

"Representative" means, with respect to any Person, the existing or potential
shareholders, members, partners, investors or lenders of, in or to such Person, or the officers,
directors, employees, representatives or agents (including investment bankers, financial advisors,
attorneys, accountants, brokers and other advisors) of such Persoa.

"Required Allocations" means any allocation of an item of income, gain, loss or
deduction pursuant to Section 5.1(b)({), Section 5.1(b)(if}, Section 5. l(b)(m), Section 5.1(b)(iv),
Section 5.1(b)(vii) or Section 5.1(b)(ix}.

"Required Consent" means the affirmative vote of Board Members appointed by one or
more Members. collectively holding more than 50% of all of the Common Interests. at the time
such action is being taken, provided, however, that if a Member is in Default, "Required
Consent" means.the affimnative vote of Board Members appointed by one or more Members,
other than the Member in Default, collectively holding more than 50% of the Common Interests,
excluding the Membership Interest held by such Member in Default, at the time such action is
being taken

"chmrcd Contribution" has the meaning given to such term in Section 4.2(b).

"Required Equity Amount” means, with respect to any Phase, the greater of () the
aggregate amount required by the Construction Lenders to be contributed by CSF and Investor to
the Company in connection with the Construction Debt Financing for such Phase, and (i) the
aggregate amount required by the RUS to be contributed by CSP and Investor to the Company in
connection with the RUS Debt Refinancing for such Phase.

"Reserve” means the sum of [(a) the average (for the Calendar Year in which the
determination oeccurs) of the Company's aggregate Monthly costs and expenses; and (b) any
additional cash reserves (which may be positive or negative) determined by Unanimous Consent
to be necessary or appropriate].

_ "Residual Gain" or "Residual Loss" means any item of gain or loss, as the case may be,
of the Company recognized for federal income tax purposes resulting from a sale, exchange or
other disposition of a Contributed Property or Adjusted Property, to the extent such item of gain
or loss is not allocated pursuant to Section 5.2(b)()}(A) or 5.2(bXii)(A), respectively, to eliminate

Book Tax Disparities.
"RUS" means the Rural Utility Service.

"RUS Debt Refinancing" means the term loans obtained by the Company from the RUS
pursuant to the RUS Debt Refinancing Documents.

"RUS Debt Refinancing Documents" means the loan and credit agreements, notes, bonds,
indentures, guaranties, security agreements, infercreditor agreements, mortgages, deeds of trust,

interest rate exchanges, swap agreements and other documents relating to the RUS term debt
financing for the Facility.
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"Security Interest" means any security interest, lien, morigage, encumbrance,
hypothecation, pledge, or other obligation, whether created by operation of law or otherwise,
created by any Person in any of its property or rights,

"Service" means the Internal Revenue Service.

"Special Purpose Entity" means any Member or Person that Controls a Member, all or
substantially all of the assets of which consist, directly or indirectly, of a Membership Interest.

"Subject Interest” has the mcaning given o such term in Section 3.6(b)(ii).

"Substituted Member” means a Person who is admitted as a Member of the Company, at
such time as such Person has complied with the requirements of Section 3.9, in place of and with
all the rights of a Transferring Member with respect to the Membership Interest transferred and
who is shown as a Member on the books and records of the Company.

"Tax Mafters Member" has the meaning given to such term in Section 8.3

"Third Party" means any Person other than a Member, its Affiliates, and the Company.

“Transfer" or "Transferred" means, with respect to a Membership Interest, a voluntary or
involuntary sale, assignment, transfer, conveyance, exchange, bequest, devise, gift or any other
* alienation (in each case, with or without consideration} of any rights, interests or obligations with
respect to ali or any pomon of (a) such Membership Interest or (b) the equity interests of any
Special Purpose Entity that is the Member or that Controls the Member; provided, however, that
for avoidance of doubt, any conversion of Preferred Interests to Common Interests pursuant to
Section 3.3(b) shall not be deemed to be a Transfﬂr

. “Transferee” means a Person who receives all or part of a Member's Membership Interest
through a Transfer.

"Transferring Member" has the meaning given to such term in Section 3.6(b)(ii).

"Treasury Repulation” means the Income Tax Regulations promulgated under the Code,

4s may be amended from time to time: (including corresponding provisions of SUCCESSOT
regulations).

"UCC" has the meaning given to such term in Section 4.3(a)(v).
"Unanimous Consent" means the unanimous affirmative vote of Board Members

appointed by one or more Members collectively holding one hundred percent (100%) of all of
the Membership Interests at the time such action is being taken; provided, however, that

(@) if a Member is in Default, "Unanimous Consent" means the affirmative
vote of Board Members appointed by one or more Members, other than the Member in
Default, collectively holding one hundred percent (100%) of the Membership Interests,
excluding the Membership Interest held by such Member in Default, at the time such
action is being taken;
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(b)  with respect to any action related to an Affiliate Contract, "Unanimous
 Consent" means the affirmative vote of Board Members appointed by one or more
Members, other than the Member which is, or which its Affiliates is, a party to such
Affiliate Contract, collectively holding one hundred percent (100%) of the Membership
Interests, excluding the Membership Interest held by the Member which Is, or which its
Affiliates is, a party to such Affiliate Contract, at the time such action is being taken; and

(c}  with respect to any action related to litigation, arbitration or similar
proceedings (including any proposed or threatened litigation, arbitration or similar
proceeding) involving the Company as a party (or the equivalent) to which a Member or
an Affiliate thereof is a party adverse to the Company (other than as a co-defendant or the
equivalent), "Unanimous Consent" means the affirmative vote of Board Members
appointed by one er more Members, other than such adverse Member (and each such
Member with an adverse Affiliate), collectively holding ope hundred percent (100%) of
the Membership Interests, excluding the Membership Interest held by such adverse
Member (and each such Member with an adverse Affiliate).

"Unrealized Gain" attributable to any item of Company property means, as of any date of
determination, the excess, if any, of (a) the Fair Market Value of such property as of such date
(as determined under Section 4.5(d)) over (b) the Carrying Value of such property as of such
date (prior to any adjustment to be made pursuant to Section 4.5(d) as of such date),

"Unrealized Loss" atiributable to any item of Company property means, as of any date of
determination, the excess, if any, of (a) the Carrying Value of such property as of such date
{prior to any adjustment to be made pursuant to Section 4.5(d) as of such date) over (b) the Fair

Market Value of such property as of such date (as determined under Section 4.5(d)).

1.2 Other Terms. Capitalized terms used but not defined herein shall have the
meanings given to such terms in the Equity Contribution Agreement.

1.3 Construction. Exoept as otherwise expressly provided herein, the following rules
shall apply to the usage of terms in this Agreement:

{a) The terms defined above bave the meanings set forth above for all

purposes, and such meanings are equally applicable to both the singular and phural forms
of the terms defined.

(b)  If aterm is defined as one part of speech (such as a noun), it shall have a
corresponding meaning when used as another part of speech (such as a verb).

(¢}  "Include," "includes" and "including“ shall be deemed to be followed by

"without limitation” whether or not they are in fact followed by such words or words of
like import.

(d)  "Wrting," "written" and comparable terms refer to printing, fyping, and -
other means of reproducing in a visible form.
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(e) References to a Person are also to its permitted successors and assigns,
- and references to any Governmental Authority are alse to its successor.

(D Any term defined above by reference to any agreement, instrument or Law
has such meaning whether ot not such agreement, instrument or Law is in effect.

(g) The headings of the Sections and subsections of this Apreement are
included for convenience only and shall not be deemed to constitute a part of this
Agreement.

(h) "Hereof," "herein," “hereunder" and comparable terms refer, unless
otherwise expressly indicated, fo the entire agreement or instrument in which such terms
are used and not to any particular article, section or other subdivision thereof or exhibit ot
schedule or other attachment thereto, All references herein to Exhibits, Schedules,
Appendices, Articles, Sections or subdivisions thereof wili refer to the corresponding
Exhibits, Schedules, Appendices, Article, Section or subdivision thereof of this
. Agresment unless specific reference is made to such exhibits, articles, sections or

subdivisions of another document or instrument. ‘

Q) Pronouns, whenever used in any agreement or instrument that is governed
by this Agreement and of whatever gender, shall include all Persons. References to any
gender include, unless the context otherwise requires, references to all genders.

() The word "or" will have the inclusive meaning represented by the phrase
" "and/or," "shall" and "will" have equal force and effect.

k) Whenever the consent or approval of a Party is required pursuant to this

Agreement, unless expressty stated that such consent or approval is to be given in the sole

-discretion of such Party, such consent or approval shall not be unreasonably withheld,
conditioned or delayed.

) Whenever this Agreement refers to a number of days, such number shall
. refer to calendar days unless Business Days are specified. Whenever any action must be
“taken hereunder on or by a day that is not a Business Day, then such action may be
validly taken on or by the next day that is a Business Day.

(m) Al accountmg terms used herein and not expressly deﬁncd herein shall
have the meanings given to them under GAAP.

{n)  Any agreement, instrument or Law referred to herein or in any instrument
or certificate delivered in connection herewith means such agreement, instrument or Law
as from time to time amended, modified or supplemented and includes (in the case of
agreements or instruments) references to all attachments thereto and instruments
incorporated therein.

(0)  Unless otherwise specified, all references contained in this Agreement, in

any Exhibit or Schedule referred to therein or in any instrument or document delivered
pursuant hereto to dollars or "$" shall mean United States dollars.
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(p)  The Partics to this Agreement have participated jointly in the negotiation
and drafiing of this Agreement. In the event an ambiguity or question of intent or
interpretation arises, this Agreement shall be construed as if drafted jointly by the Parties
hereto and no presumption or burden of proof shall arise favoring or disfavering any
Party by virtue of the authorship of any of the provisions of this Agreement.

ARTICLE 11
ORGANIZATION

2.1  Formation. The Company was organized as a Delaware limited liability company
by the filing of a Certificate of Formation (as amended, supplemented or otherwise modified
from time to time, the "Certificate™) with the Secretary of State of the State of Delaware pursuant
to the Act on the Formation Date.

2.2 Name. The name of the Company is "Turning Point Solar Generation LLC" and
all Company business must be conducted in that name or such other names that comply with
Laws as the Board may select from time to time.

23 Principal Office in the United States; Other Offices. The principal office of the
Company in the United States shall be at ' or at such other place as the
Board may designate from time to time, which need not be in the State of Delaware. The
- Company may have such other offices as the Board may designate from time to time,

24  Purpose. The sole purpose of the Company is to engage in the Business. Except
for activities related to such purpose, there are no other authorized business purposes of the
Company. The Company shall not engage in any activity or conduct inconsistent with the
Business. _ .

2.5  Foreign Qualification. Prior to the Company's conducting business in any .
jurisdiction other than Delaware, the Company shall comply, to the extent procedures are
available and those matters are reasonably within the control of the Company, with all
requirements necessary to qualify the Company as a foreign limited liability company, and if
-necessary, keep the Company in good standing, in that jurisdiction. :

2.6  Term. Subject to earlier fermination pursuant io .other provisions of this
Agreement (including those contained in Article X}, the term of the Company shall be perpetual.

2.7  Mergers and Exchanges. Except as otherwise provided in this Agreement or
prohibited by Law, the Company may be a party 1o any merger, share exchange, consolidation,
exchange or acquisition or any other type of reorganization.

2.8  Standard of Conduct—No Implied Duty or Obligation. Each Member and its
Affiliates may engage, directly or indirectly, without the consent or approval of the other
Members or the Company, in the businesses conducted by such Member and its Affiliates as of
the Effective Date and in any other business opportunities, transactions, ventures or other
arrangements of any nature or description, independently or with others, including business of a
nature which may be competitive with or the same as or similar to the Business, regardless of the .
geographic location of such business, and without any duty or obligation to account to the other
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Members or the Company in connection therewith. Nothmg herein is intended to create a
partnership, joint venture, agency or other relationship creating fiduciary or quasi-fiduciary
duties or similar duties and obligations or subject the Members to joint and several or vicarious °
lability or to impose any duty, obligation or liability that would arise therefrom with respect to
any or all of the Members or the Company. To the extent that, at law or in equity, a Member has
any fiduciary or other duty to the Company or to any other Member pursvant to this Agreement
(other than as expressly set forth in this Agreement), such duty is hereby eliminated to the
maximum extent permitted pursuant to Section 18-1101(c) of the Act. Notwithstanding anything
to the contrary in this Agreement, (a) each Member (and its designated Board Member) shall be
permitted to vote its Membership Interest in its own self-interest and (b) (i) the doctrine of
corporate opporfunity, or any analogous doctrine, shall not apply to a Member; (ii) no Member
who (directly or through an Affiliate) acquires knowledge of a potential transaction, agreement,
arrangement or other matter that may be an opportunity for the Company shall have any duty to
communicate or offer such opportunity fo the Company or any other Member, and such Member
shall not be liable to the Company, to any Member or any other Person for breach of any
fiduciary or other duty by reason of the fact that such Member pursues or acquires such
opportunity for itself or its Affiliate, directs such opportunity to another Person or does not
communicate such opportunity or information to the Company; and (iii) neither the Company
nor any Member shall have any right, by virtue of this Agreement, to share or participate in such
other businesses, investments or activities of a Member or to the income or proceeds derived
therefrom.

2.9  Guaranty Agreemenis. If af any time on and after the Effective Date a Member
does not qualify as a Creditworthy Entity, then such Member shall cause a Guaranty Agreement
from a Creditworthy Entity to be executed and delivered to the other Members and the Company
within [10] Business Days following the date on which the Member is not qualified as a
Creditworthy Entity. The other Members and the Company shail return such Guaranty
Agreement to such Member promptly upon such Member subsequently qualifying as a
Creditworthy Entity.

ARTICLE I
MEMBERSHIP INTERESTS AND TRANSFERS

_ 3.1 Members. The Members as of the Effective Date are the CSP Member and the
Investor Member. A Person may only be admitted to thc Company as an additional Member or a
Substituted Member as provided in this Agreement.

32  Number of Members. The number of Members of the Company shall never be
fewer than one. .

33 Membership Interests; Conversion.

(2) Common and Preferred Interests. The Membership Interests of the
Company shall be divided into, Common Interests and Preferred Interests, in each case
with the rights and obligations set forth in this Agreement. The Members agree that each
Member's Membership Interest shall be that which is set forth in Exhibit A, which exhibit
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shall be amended by the Board as required to reflect changes and adjustments made from
time 10 time in accordance with the terms of this Agreement.

(b)  Conversion of Preferred Interests. The Preferred Interests shall be
convertible, at the option of the holder and without any cost to such holder, in whole or in
part fat any time,] [subject to the fulfillment or waiver of certain conditions} from time to
time, into an equal number of Common Interests that represent the same percentage of all
outstanding Membership Interests represented by the Preferred Interests being converted.
Each holder of Preferred Interests that desires to convert the same into Common Interests
shall give notice to the Company that such holder elects to convert the same and stating
therein the number of Preferred Interests being converted. Each conversion shall be
deemed to have been effected immediately prior to the close of business on the date such
notice to the Company is delivered and the tights of the holder thereof as to the Preferred
Interests being converted shall cease at such time except for the right to receive the
Common Interests as a result of such conversion, and the Person entitled to receive the
Common Interests issuable upon such conversion shall be treated for all purposes as the
record holder of such Common Interests at such time. The Board shall cause Exhibit A
to be amended to reflect any such conversion, and the Capital Account(s) attributable to
the Preferred Interests converted to Common Interests pursuant to this Section shall be
transferred in accordance with such conversion.

34  Representations and Warranties. Each Member hereby represents and warrants to

the Company and the other Members that:

(@) It is duly formed, validly existing and (if applicable) in good standing
under the Laws of the state of its formation, and if required by Law is duly qualified to do
business and (if applicable) is in good standing in the jurisdiction of its principal place of
business (if not formed therein). '

(b) It has full corporate, limited liability company, partnership, trust, or other
applicable power and authority to execute and agree to this Agreement and to perform its
obligations hereunder and all necessary actions by the board of directors, shareholders,
managers, members, partners, trustees, beneficiaries, or other Persons necessary for the
due authorization, execution, delivery, and performance of this Agreement by that
Member have been duly taken.

{c) It has duly executed and delivered this Agreement, and this Agreement is
enforceable against such Member in accordance with its terms, subject to bankruptcy,
moratorium, insolvency and other Laws generally affecting creditors' rights and general
principles of equity (whether applied in a proceeding in a court of law or equity); (iv) its
authorization, execution, delivery, and performance of this Agreement does not conflict
with any material obligation under any other material agreement or arrangement to which
that Member is a party or by which it is bound.

(d)  It{i) has been furnished with such information about the Company and the

Membership Interest as that Member has requested, (ii) has made its own independent
inquiry and investigation into, and based thereon has formed an independent judgment
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concerning, the Company and that Member's Membership Interest therein, (iii) has
adequate means of providing for its current needs and possible individual contingencies
and is able to bear the economic risks of this investment and has a sufficient net worth to
sustain a loss of its entire investment in the Company in the event such loss should occur,
(iv) has such knowledge and experience in financial and business matters as to be capable
of evaluating the merits and risks of an investment in the Company, (v) is an "accredited
investor" within the meaning of "accredited investor" under Regulation D of the
Securities Act of 1933, as amended, and (vi) understands and agrees that its Membership
Interest shall not be sold, pledged, hypothecated or otherwise iransferred except in
accordance with the terms of this Agreement and pursuant to an applicable exemption
from registration under the Securities Act of 1933 and other applicable securities Laws.
Upon the occurrence and during the continuation of any event or condition which would
cause a Member to be in breach of a representation or warranty contained in clause
(vii) of this Section 3.4, the breaching Person shall be treated as a Transferee who has not
become a Substituted Member in accordance with the terms of Section 3.9,

3.5  Restrictions on the Transfer of a Membership Inferest. Any Transfer of a
Membership Interest may only be made in accordance with Law and the provisions of this

Agreement, including the following provisions of this Section 3.5. Any purported Transfer in
breach of the terms of this Agreement shall be null and void ab iritio, and the Company shall not
recognize any such prohibited Transfer.

(a)  No Transfer of Partial Interests. Other than as provided in Secticn 3.6(a),
no Member may effect a Transfer of less than all of its Membership Interest, unless such
action is approved in writing by the other Members.

(b)  Securities Act Compliance. A Membership Interest shall not be
Transferred except pursuant to an applicable exemption from registration under the
Securities Act of 1933, as amended, and other applicable securities Laws.

(c) Rights on Transfer. Except for Transferees with respect to Transfers made
in accordance with Sections 3.5(a) and 3.6(b) (to the extent provided in Section 3.9(a}) or
as otherwise provided in this Agreement orby Law, (i) no Transferee shall have the right
to become a Substituted Member and (ii) unless and untii a Transferee is admitted as a
Substituted Member, (A) such Transferee shall bave no right to exercise any of the
powers, rights and privileges of a Member hereunder other than to receive its share of
allocations and distributions pursuant to this Agreement and (B) the Member who has
Transferred all or any part of its Membership Interest to such Transferee shall cease to be
a Member with respect to such Membership Interest so Transferred upon Transfer of such
Membership Interest and thereafter shall have no further powers, rights and privileges as
a Member hereunder with respect to such Membership Interest (to the extent so
Transferred), but shall, unless otherwise relieved of such obligations by the Company,
remain liable for all obligations and duties as a Member with respect to such Membership
Interest; provided, however, that if the Transferee reconveys such Membership Interest to
the Transferring Member within 10 days after the Transferring Member becomes aware

_that the Transferee will not become a Substituted Member, the Transferring Member
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shall once again be entitled to all of the powers, rights and pnwieges of a Member
hereunder.

(d)  Fees. The Company may, in its reasonable discretion, charge the
Transferring Member a reasonable fee to cover administrative expenses necessary to
effect a Transfer with respect to any or all of such Member's Membership Interest.

(¢}  Payments. In the absence of the substitution {as provided herein) of a
Transferee for a Transferring Member, any payment by the Company to the Transferring
Member shall acquit the Company and the Members of all liabilify to any other Persons
who may be interested in such payment by reason of & Transfer by such Member.

& Prohibited Transfers. Notwithstanding any other provision hereof to the
contrary, (i) no Transfer may be made which, in the Board's reasonable judgment, would
cause the Company to lose its status as an Exempt Wholesale Generator (as defined by
FERC) or would cause a material breach, event of default, default or acceleration of
payments or which would require the Company to make any mandatory repurchase offer,
mandatory repurchase, mandatory redemption or mandatory prepayment, under any.
agreement or instrument to which the Company or any of its direct or indirect
subsidiaries is a party that has not been waived by the counterparty; and (ii) except as
-specifically provided under Section 3.6(c) or 3.6(d), a Member in Default shall not
- Transfer, and shall not permit a Transfer of, its Membership Interest.

{g) Notice Required. Neither the Company nor any Member shall be bound
or otherwise affected by any Transfer of any Membership Interest of whmh such Person
_ has not received notice pursuant to Section 3.7, :

(h)  Tax Termmination. [If a transfer of a Membership Interest results in a
termination of the Company as a partnership under the Code, the Company shall cause
such allocations to be made as are necessary to keep the non-transferring Members in the

' same economic position as if such termination had not occurred.] [Note: Under review
by AEP tax.]

3.6 Permitted Transfers and Right of First Refusa).
{(a) Transfers not Subject to ROFR.

@) Any Member may Transfer all or a portion of its Membership
Interest to an Affiliate of such Member without being subject to the
requirements of Section 3.6(b); provided that such Transfer otherwise
complies with the terms of this Agreement, including Section 3.9(b).

(iiy  Notwithstanding anything to the contrary set forth herein, CSP

- Member may Transfer all or a portion of its Membership Interests in
connection with a sale or disposition of all or substantiaily all of their
respective generation assets without being subject fo the requirements of
Section 3.6(b) or any other restrictions on Transfers set forth in this
Agreement,
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(b)

Qﬁal;’ijging Offers Subject to ROFR.

3] Subject to the right of first refusal set forth in this Section 3.6(b)
and the other restrictions and limitations contained bherein, a Member may
Transfer ali, and not less than all, of its Membership Interest to another
Person that is not an Affiliate of such Member..

(ii)  Except with respect to Transfers according to the terms of
Section 3.6(a), any Member (or such Member's Affiliate) who receives,
and desires to accept, a Qualifying Offer (such Member and any other
Member deemed to have made a Transfer under Section 3.6(c) or 3.6(d),
each a "Transferring Member") from a ready, willing and able Transferee
that (A) gualifies as a Creditworthy Entity or will cause the execution and
delivery of a Guaranty Agreement from a Creditworthy Entity, (B) is no
less qualified than the Transferring Member to perform the Transferring
Member's obligations under this Agreement and (C) has substantial
experience in the ownership or operation of electric power generation
facilities, shall first offer to transfer such Member's Membership Interest
(the "Subject Interest”) to the other Members (the "Non-Transferring
Members™). Such offer shall be made by an irrevocable written offer (the
"Offer Notice") to transfer all of the Subject Interest and shall contain a
complete description of the price and other terms and conditions of the
transaction in which the Transferring Member proposes to Transfer the
Subject Interest, including the name of the ready, willing and ahle
Transferce, the consideration specified and the proposed closing date of
the transaction, which shall in no event be later than 60 days following the
expiration of the Option Period. Each Non-Transferring Member shall
have the right to acquire a portion of the Subject Interest based on the ratio
of its Membership Interest to the Membership Interest(s) of all Non-
Transferring Members, and each Non-Transferring Member shall have 30

. days (the "QOption Period") after receipt of the Offer Notice within which

to advise the Transferring Member whether or not it will acquire such
portion of the Subject Interest upon the terms and conditions contained in
the Offer Notice. If, within the Option Period, one or more Non-
Transferring Members elect to -acquire such Subject Interest, then such
Non-Transferring Member(s) shall close such transaction in accordance

. with this Section 3.6 no later than the closing daté set forth in the Offer

Notice.

(i) If any Non-Transferring Member does not elect to acquire its

proportionate share of the Subject Interest being transferred, the remaining
Non-Transferring Members shall have the right to acquire an equal and
undivided portion of the remaining Subject Interest based on the ratio of
their Membership Interest to the Membership Interest(s) of all Non-
Transferring Members desiring to acquire a portion of such remaining
Subject Interest or in such proportions as such Non-Transferring Members
may otherwise agree. The right herein created in favor of the Non-
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Transferring Members as a group is an option fo acguire all, or none, of
the Subject Interest offered for sale by the Transferring Member. If the
Non-Transferring Member(s) decline to acquire all of the Subject Interest
of the Transferring Member in accordance with this Section 3.6(b), the
Transferring Member may Transfer such Subject Interest to the Transferee
named in the Offer Notice delivered to the Non-Transferring Memben(s)
upon the terms described in such Offer Notice. If such Transfer does not
occur in accordance with the terms of such Offer Notice, such attempted
Transfer shall be null and void @b initio and the Transferring Member
shall again be subject to the provisions of this Section 3.6(b).

(iv)  Upon cohsummation of any such Transfer (whether to a Member
ot any other Person), such Transferee and its Membership Interest shall
autematically become a party to and be bound by this Agreement and shall
thereafter have all of the rights and obligations of a Member hereunder.
Notwithstanding the foregoing, all Transfers pursuant to this
Section 3.6(b) must also comply with and be governed by this Agreement,
including any restrictions on Transfers herein and on any Transferee
becoming a Substituted Member.

(¢)  Encumbered Interests Subject to ROFR. Except with prior Unanimous
Consent, no Member may grant or suffer a Security Interest on all or any portion of its
Membership Inierest or the equity interests . of any Special Purpose Entity
("Encumbrance"). If any Member ("Encumbering Member") should grant or suffer an
Encumbrance without the Unanimous Consent, the Encumbering Member shall be
obligated to notify the other Members in writing (and such notice shall be the Offer
Notice) and the Encumbrance shall be deemed to be a proposed Tramsfer of all the
Membership Interests subject to the Encumbrance and, therefore, a Subject Interest
offered to the other Members under Section 3.6(b) at a price equal to the Fair Market
Value of such Membership Interest and payable only in cash, and such Encumbering
Member shall be obligated to sell its Membership Interest in accordance with
Section 3.6(b) (except the provisions of Sections 3. 6(b)(111) and (iv) shall not be
applicable thereto) and this Section 3.6(c).

(d) Other Deemed Transfers Subject to ROFR. If a Member (i) undergoes a
Change of Control, (ii) is dissolved and wound up (unless the sole distributee of the
Member's Membership Interest is such Member's Parent or an Affiliate of the Member's
Parent) (iii) becomes a Insolvent Member or (iv)is an Encumbering Member (as
permitted under Section 3.6(c)) whose Membership Interests have been foreclosed upon
by a creditor or trustee-in-bankruptey in a legal or equitable proceeding, the affected
Member shall be obligated to notify the other Members in writing (and such notice shall
be deemed to be the Offer Notice) and the entire Membership Interest owned by such
Member shall be deemed to be the subject of a proposed Transfer and, therefore, a
-Subject Interest offered to other Members under Section 3.6(b) at a price equal to the Fair
Market Value of such Membership Interest and payable only in cash, and such affected
Member shall be obligated to sell its’ Membership Interest in accordance with
Section 3.6(b) and this Section 3.6(d). :
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{e) Determination_of Fair Market Value . Whenever the Fair Market Value of
a Membership Interest is determined as a result of a deemed Transfer under Sections
3.6(c) or 3.6(d), the Fair Market Value shall be determined as of the last day of the Month
immediately preceding the occurrence of the Encumbrance, Change of Control or
foreclosure, dissolution or bankruptey, as applicable, that is deemed a Transfer (the
"Determination Date"); provided, however, that for purposes of determining the purchase
price for the Subject Interest, the Fair Market Value shall be reduced by any distributions
made to the Transferring Member attributable to the Subject Interest, and increased by
any Capital Contributions made by the Transferring Member attributabie to the Subject
Interest, occurring during the time period between the Determination Date and the
closing of the purchase and sale. The "Fair Market Value" of the Subject Interest deemed
to be Transferred under Sections 3.6(c) or 3.6(d) shall be determined by mutual
agreement of the Transferting Member (or its representative} and the Non-Transferring
Member(s); provided, however, that if such Persons do not agree on the Fair Market
Value of such Subject Interest during the first 20 days of the Option Period, (a) any
Member, by written notice to the other Members, may require the determination of Fair
Market Value to be made by an independent appraiser specified in such written notice,
and (b) the Option Period shall thereafier be extended until the tenth day following the
final determination of Fair Market Value in accordance with the terms hercof. If the
Member receiving that notice objects in writing on or before the tenth day following
receipt to the independent appraiser designated in that nofice, and the Members otherwise
- fail to agree on an independent appraiser, any Member may request the regional office of
the CPR Institute covering Franklin County, Ohio to designate an independent appraiser
who shal]l be qualified by his or her education, training and experience in the electric
power generation industry to determine the Fair Market Value of such Subject Interest,
whose determination of the independent appraiser shall be final and binding on both
Members and the Company. Failing designation by the regional office of the CPR
Institute, any Member may in writing request any judge of the United States District
- Court located in Franklin County, Ohio to appoint an independent appraiser qualified by
his or her education, training and experience in the electric power generation industry to
determine the Fair Market Value of such Subject Interest, whose determination of the
independent appraiser shall be final and binding on all Parties. If the independent
appraisér so chosen shall die, resipn or otherwise fail or becomes unable to serve as
independent appraiser, a replacement independent appraiser shall be chosen in
accordance with this Section 3.13. The Company shall provide the independent appraiser
with all information and data reasonably necessary to make a determination of Fair
Market Value, subject to a customary confidentiality agreement. The independent
appraiser shall report to the Members its determination of Fair Market Value within 30
days after appointment, and such determination shall be final and binding on the
Members, The Transferring Member or the offering Members, on the one hand, and the
Non-Transferring Members or nen-offering Member, on the other hand, each shall pay
one-half of the appraisal and court costs in appointing an appraiser.

(f) . Offer Period for Deemed Transfers. Whenever an option arises as a result
-of a deemed Transfer under Sections 3.6(c) or 3.6(d), the Option Period shall begin upon
the occurrence of the event constituting the deemed Transfer and shall continue until the
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30" day following the giving of the notification fo the other Members referenced in the
applicable provision of Section 3.6(c) or 3.6(d}.

(g) Closing. At the closing of the Transfer of a Membership Interest pursuant
to this Section 3.6, the Transferee shall deliver to the Transfetring Member the full
consideration agreed upon, Any membership interest transfer or similar taxes involved in
such sale shall be paid by the Transferring Member, and the Transferring Member shall
provide the Transferee with such evidence of the Transferring Member's authority to
Transfer hereunder and such tax lien waivers and similar instruments as the Transferee
may reasonably request.

(h)  Governmental Approvals. If any Governmental Approval is required with
respect to any Transfer, the Transferee shall have a reasonable amount of time to obtain
such Governmental Approval. All Members shall use reasonable, good faith efforts to
cooperate with the Transferee attempting to obtain, and to assist in timely obtaining, such
Governmental Approval; provided that no Member shall be required to incur any out-of-
pocket costs or additional liability in connection with such cooperation and assistance.
After the expiration of such waiting period, such Transferee shall forfeit its rights to
acquire the Subject Interest with respect to such specific transaction; provided, however,
that such forfeiture shall not limit or otherwise affect the forfeiting Transferee's rights
with respect to any subsequent proposed Transfer made in accordance herewith,

(i) Transfer no Release. No Transfer of a Membership Interest shall affect a
release of the Transferring Member (or its applicable Affiliates) from any liabilities or
obligations to the Company or the other Members that accrued prior to the Transfer.

3.7 Documentation; Validity of Transfer. The Company shall not recognize for any
purpose any purported Transfer of a Membership Interest uniess and until the applicable
provisions of Sections 3.5 and 3.6 have been satisfied and the Company has received, on behalf
of the Company, a document in a form acceptable to the Company executed by both the
Transferring Member (or if the Transfer is on account of the death, incapacity, or liquidation of
the Member, its representative) and the Transferee. Such document shall (a) include the notice
address of the potential Transferee and such Person's agreement to be bound by this Agreement
with respect to the Membership Interest being obtained, (b)contain a representation and
- ‘warranty that the Transfer was made in accordance with all Laws (including state and federal
securities Laws) and the terms and conditions of this Agreement, (c) include a legally binding
agreement of the Transferee to be bound by this Agreement from and afier the date such
Transferee becomes a Member and (d)if the Person to which the Membership Interest is
Transferred is to be admitted to the Company as a Substituted Member, its representation and.
warranty that the representations and warranties in Section 3.4 are true and correct with respect
to such Person, Each Transfer and, if applicable, admission complying with the provisions of
this Section 3.7 and Sections 3.5, 3.6 and 3.9(b) is effective against the Company as of the first
Business Day of the Month immediately succeeding the Month in which (i) the Company
receives the document required by this Section 3.7 reflecting such Transfer, and (ii) the other
requirements of Sections 3.5, 3.6 and 3.9(b) have been met.
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3.8  Possible Additional Restrictions on Transfer. Notwithstanding anything to the
contrary contained in this Agreement, in the event of (a) the enactment (or imminent enactment)
of any legislation, (b) the publication of any temporary or final Treasury Regulations, (c} any
ruling by the Service or (d) any judicial decision that in any such case, in the opinion of counsel
to the Company, would result in the taxation of the Company for federal income tax purposes as

" a corporation or would otherwise subject the Company to being taxed as an entity for federal
income tax purposes, this Agreement shall be deemed to impose such restrictions on the Transfer
of a Membership Interest as may be required, in the opinion of counse! to the Company, to
preveni the Company from being taxed as a corporation or otherwise being taxed as an entity for
federal income tax purposes, and the Members thereafter shall amend this “Agreement as
necessary or appropriate to impose such restrictions.

3.9 Substituted Members.

(@ Substitution. Persons, including Transferees, may be admitted to the
Company as Substituted Members as provided under the terms of this Section 3.9.
Except as expressly provided otherwise, any Transferee with respect to a Transfer made
in accordance with Sections 3.6(2) or 3.6(b) shall be admitted automatically as a
Substituted Member upon compliance with Sections 3.5, 3.6, 3.7 and 3.9(b) with respect
to such Transfer, but without the consent or approval of any other Person; provided,
however, that any Transferee that is not already a Member at the time of the Transfer and
acquires a Membership Interest by foreclosure shall not be admitted as a Substituted
Member without Unanimous Consent.

(b  Creditworthy Entity. Notwithstanding anything to the contrary contained
herein, a Person may be admitted as a Substituted Member only if such Person either
qualifies as a Creditworthy Entity or delivers to the other Members a Guaranty
Agreement from a Creditworthy Entity, as guarantor.

(c) Rights and Obligations. Upon becoming a Substituted Member, (i) such
Substituted Member shall have all of the powers, rights, privileges, duties, obligations
and liabilities of a Member, as provided in this Agreement and by Laws to the extent of
the Membership Interest so Transferred and (ii) the Member who Transferred the
Membership Interest and ifs guarantor shall be relieved of all of the obligations and
liabilities with respect to such Membership Interest; provided that such Member and, if
applicable, ifs guarantor under a Guaranty Agreement shall remain fully liable for all
liabilities and obligations relating to such Membership Interest that accrued pnor to the
applicable Transfer.

3.10 Liability to Third Parties. Except as required by the Act, no Member shall be
liable to any Person (including any Third Party, the Company or to another Member) (a) as the
result of any act or omission of another Member or (b) for Company losses, liabilities or
~obligations {except as otherwise expressly agreed to in writing by such Member or as a result of
such Member having made available to the Company, for its proportionate share equal to its

Membership Interest, such Member's insurance program (commercial, self-funded, self-insured
or other similar programs)).
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3.11 Resignation. Each Member hereby covenants and agrees that it will not resign or
withdraw from the Company as a Member prior to the dissolution and winding up of the
Company. ‘

ARTICLE IV
CAPITAL CONTRIBUTIONS

4.1  Initial Capital Contributions. The initial Capital Contribution Amounts of each
Member as of the Effective Date, which represent their respective Phase FC Contribution
Amounts for Phase 1 of the Facility, are reflected on Exhibit A.

4.2  Subseguent Confributions.

()  Agreed Caps. The CSP Member shali not be obligated to make any
Capital Contribution with respect to Phase 1, Phase 2 or Phase 3 that, together with all
previous Capital Contributions with respect to Phase 1, Phase 2 or Phase 3, as applicable,
would cause its Capital Contributions with respect to Phase 1 to exceed /§ /.
with respect to Phase 2 to exceed [§ _ ], or with respect to phase 3 to exceed
{3 ] fto aggregate $20,000,000} without prior Unanimous Consent
relating to any such Capital Contribution. The Investor Member shall not be obligated to

" make any Capital Contribution with respect to Phase 1, Phase 2 or Phase 3 that, together
‘with all previous Capital Contributions with respect to Phase 1, Phase 2 or Phase 3, as
applicable, would cause its Capital Contributions to exceed with respect to Phase 1 to
exceed [§ J, with respect to Phase 2 to exceed [§ _}, or with

respect to phase 3 to exceed [§ ] [to aggregate § /
without prior Unanimous Consent relating to any such Capital Contribution.

(b)  Required Contributions. Subject to the provisions of Section 4.2(a), with
respect to each Phase, each Member agrees to contribute to the Company its respective
Equity Capital Contribution Amounts (i.e., Phase FC Contribution Amounts and Phase
Subsequent Contribution Amounts) at the times and in the sums required for the
Company to pay all amounts necessary to fund in the aggregate the Required Equity
Amount for such Phase, and (ii} any other Capital Coniribution approved by Unanimous
Consent (in each case, a "Required Contribution"). Each Member agrees to contribute
that portion of the Required Contribution equal to its Membership Interest. The Members
will make such contributions within 5 Business Days as directed by written cash calls
issued by the Board to the Members for the purpose of satisfying Regnired Contributions.

43  Failure to Contribute. [Note: Discuss whether Delinquent Member should be
entitled to vote on Company maiters.] '

(a}  Deemed Loan; Terms of Loans. If a Member is in Default as a result of its'
failure to contribute all or any portion of a Required Contribution that such Member
("Delinguent Member™) is required to make as provided in this Agreement, the non-
Delinquent Members may advance the entire amount of the Delinquent Member's
Required Contribution that is in Default. Each advance made by a non-Delinquent
Member on behalf of a Delinquent Member shal{ constitute a loan to the Delinquent
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Member (the non-Delinquent Member making such loan, the “Lending- Member,"
whether one or more). Such advance shall have the following results: -

(i) the sum advanced shall constitute a loan from the Lending Member
to the Delinquent Member and a Capital Contribution of that sum to the
Company by the Delinquent Member pursuant 1o the applicable provisions
of this Agreement; ‘ '

(i)  the principal balance of the loan and all accrued unpaid interest
thereon (collectively, the "Obligation") shall be due and payable in whole
on the tenth Business Day after the day written demand requesting
payment of the Obligation is made by the Lending Member to the
Delinquent Member; provided, however, that the Delinquent Member may
prepay the Obligation in whole or in part at any time prior to the date due;

(1ii)  the amount lent shall bear interest at the Default Interest Rate per
annum, compounded quarterly on the first day of each Quarter, from the
date on which the advance is deemed made until the date that the loan,
together with all interest accrued thereon and all costs and expenses
associated therewith ("Costs"), is repaid to the Lending Member;

(iv)  all distributions from the Company that otherwise would be made
to the Delinquent Member (whether before or after dissolution of the
Company) instead shall be paid {o the Lending Member uniil the
Obligation and any Costs have been paid in full to the Lending Member
{with payments being applied first to accrued and unpaid interest, second

to Costs, and finally to principal); ‘

(v)  the Lending Members shall have the right, in addition to the other
rights and remedies granted to it pursvant to this Agreement or available to
it at law or in equity, o take any action (including court proceedings and
exercising the rights of a secured party under the Uniform Commercial
Code of the State of Delaware or any other appropiiate state (the "UCC"))
that the Lending Member may deem appropriate to obtain payment from
the Delinquent Member of the Obligation and all Costs;

(vi)  if the Delinquent Member bas defaulted on more than one Capital
Contribution, the non-Delinquent Members who have made advances on
behalf of such Delinquent Member under this Section 4.3(a) shall have
recourse t0 such Delinqueni Member's Membeiship Interest pursuant to
Sections 4.3(a), 4.3(b) and 4.3(c) in priority based on the order of the dates
on which the Required Contributions giving rise to such advances under
this Section 4.3 were required to be made by the Delinquent Member, with
an advance made in respect of Required Contritutions called at an earlier
date (and the Obligations and Costs relating to such advance) having
priority over advances made in respect of Required Contributions called at
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®)

a later date (and the Obligations and Costs relating to such other
advances);

- (vii} the Delinquent Member deemed to have received a loan fiom a

Lending Member under the terms of this Section 4.3(a) shall continue to
be deerned in Defanlt until all Obligations under such loan have been paid
and satisfied in full; and

{viii} initially, a loan by a Member to another Member as contemplated
by this Section 4.3(a) shall not be considered a Capital Contribution by the
Lending Members and shall not increase the Capital Account balance of
the Lending Members. Notwithstanding the foregoing, in the event the

Obligations under any such loan have not been fully satisfied within 90
days from the date of the loan, the Lending Members, at any time
thereafter by giving written notice to the Company, may elect to-have the
unpaid principal balance of such loan transferred to and increase such
Lending Member's Capital Account with a corresponding decrease in the
Capital Account of the Member on whose behalf such loan was made.
Upon such transfer, (A) the unpaid principal balance of such loan shall be
treated as a Capital Contribution and (B) the Membership Interest for each
Member shall be automatically adjusted to equal the percentage obtained
by dividing (1) the Capital Contributions of such Member (including any

. Capital Coniribution made on behalf of the another Member under this

Section 4.3) by (2) the aggregate Capital Contributions of all Members
(including all Capital Contributions made on behalf of the other Members
under this Section 4.3); provided that the adjustments to the Membership
Interests provided in this subsection (viii) shall occur after adjustment of
the Capital Accounts as provided in Section 4.5(d) as if additional
Membership Interests were being issued. Upon the adjustment of the
Membership Interests in the manner set forth in clause (B) of the
preceding sentence, Exhibit A shall be deemed to be amended to reflect
such * adjusted Membership Interests,  Adjustments increasing the
Membership Interests of the CSP Member shall be deemed to be
adjustments increasing the Preferred Interests of such Member only. If
any interest or Costs remain unpaid in connection with such loan at the
time the Lending Member makes an election under this subsection, the
Lending Member shall retain its rights and remedies for collection of
interest and Costs in connection with such loan under this Section 4.3(a)
with respect to the Membership Interest, if any, of the Delinquent Member
after adjustment pursnant to this subsection, but the amount treated as a
Capital Contribution shall be deemed to have been repaid.

Grant of Security Interest. ‘Each Member grants to each Lending Member

as security for any Obligations that may be due and owing by such Member hereunder a
security interest in its Membership Interest pursuant to and in accordance with the UCC
and agrees that the Lending Member shall have the rights and remedies granted under the
UCC with respect to the security interest granted therein, subject to the rights of any

28



senior secured creditor arising under any pledge approved in accordance with Section
3.6(c) hereof. Each Member authorizes any Lending Member to file UCC financing
statements related therefo and agrees that a copy of this Agreement can serve as the
necessary security agreement.

‘ {©) Other Remedies. The Company or the Non-Delinquent Members shall
have the right to exercise the following remedies with respect to a Delinquent Member in
addition to the rights granted by Section 4.3(a):

(1 the Company or the Non-Delinquent Members may at any time
take such action (including court proceedings) as the Company or the
Non-Delinguent Members may deem appropriate to obtain payment by the
Delinquent Member of the portion of the Delinquent Member's Capital
Contribution that is in Default, along with all costs and expenses
associated with the collection of such Delinquent Member's Capital
Contribution; and

(i)  the Company or the Non-Delinguent Members may at any time
exercise any other rights and remedies available under this Agreement or
at law or in equity.

4.4  Return of Contributions. A Member is not entitied (a) fo the return of any part of
any Capital Contributions or (b) to be paid interest in respect of either its Capital Account or its
Capital Contributions. An unrepaid Capital Contribution is not a liability of the Company or of

-any Member. A Member is not required to contribute or to lend any cash or property to the
Company to enable the Company to return another Member's Capital Contributions.

4.5  Capital Accounts. The Company shall maintain for each Member a separate
Capital Account in accordance with the rules of Treasury Regulation section 1.704-1(b)(2)(iv)
and in accordance with the following provisions:

(a)  Each Member's Capital Account shall be increased by (i) the amount of all
Capital Contributions made to the Company by such Member pursuant to this
Agreement, (ii) all items of Company income and gain computed in accordance with
Section 4.5(b) and allocated with respect fo such Member pursuant to Section 5.1, and
(iii) the amount of any Company liabilities assumed by such Member or that are secured
by any Company property distributed to such Member, and decreased by (x) the amount
of cash or Net Agreed Value of property actually or deemed distributed to such Member
pursuant to this Agreement, (y) all items of Company deduction and loss computed in
accordance with Section 4.5(b) and allocated to such Member pursuant to Section 5.1 and
(z) the amount of any labilities of such Member assumed by the Company or that are
secured by any property contributed by such Member to the Company.

(b}  For purposes of computing the amount of any item of income, gain, loss or

deduction which is to be allocated pursuant to Article V and is to be reflected in the
Members' Capital Accounts, the determination, recognition and classification of any such
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item shall be the same as its determination, recognition and classification for federal
income tax purposes, provided that:

©

@) All fees and other expenses incurred by the Company to promote
the sale of (or to sell} a Membership Interest that can neither be deducted
nor amortized under section 709 of the Code, if any, shall, for purposes of
Capital Account maintenance, be treated as an item of deduction at the
time such fees and other expenses are incurred and shall be allocated
among the Members pursuant to Section 5.1.

(i)  Except as otherwise provided in Treasury Regulation section
1.704-1(b}¥2){iv)(m), the computation of all items of income, gain, loss
and deduction shall be made without regard to any election under
section 754 of the Code which may be made by the Company and, as to
those items described in section 705(a)}(1)X(A) or 705(a)(2)(B) of the Code,
without regard to the fact that such jtems are not includable in gross
income or are neither currently deductibie nor capitalized for federal
income tax purposes. To the extent an adjustment to the adjusted tax basis
of any Company asset pursuant to section 734(b) or 743(b) of the Code is
required, pursuant to Treasury Regulation section 1.704-1(b)(2)(iv)(m), to
be taken into account in determining Capital Accounts, the amount of such
adjustment in the Capital Accounts shall be treated as an item of gain or
Joss.

" (ili) Any income, gain or loss atiributable to the taxable disposition of

any Company property shall be determined as if the adjusted basis of such
property as of such date of disposition were equal in amount to the
Company's Carrying Value with respect to such property as of such date.

(iv)  In lieu of the depreciation, amortization and other cost recovery
deductions taken into account in computing such items, there shall be
taken into account Depreciation, computed in accordance with the
definition of "Depreciation.”

(v}  For purposes of determining income, gain, loss, and deduction, or
any other item allocable to any period, such iterns will be determined on a
daily, Menthly or other basis, as reasonably determined by the Board
using any permissible method under Code section 706 and the related
Treasury Regulations.

A Transferee shall succeed to the pro rata portion of the Capital Account

of the transferor relating to the Membership Interest so transferred. Except as otherwise
provided herein, all items of income, gain, expense, loss, deduction, and credit allocable
to any Membership Interest that may have been transferred during any Calendar Year
shall, if permitted by law, be allocated between the Transferring Member and the
Transferee based on the portion of the Calendar Year during which each was recognized
as owning that Membership Interest, based upon the interim closing of the books method;
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provided however, that this allocation must be made in accordance with a method
permissible under section 706 of the Code and the Treasury Regulations thereunder,

& () In accordance  with  Treasury  Regulation  section
1.704-1(b)(2X(iv)(f), on an issuance of additional Membership Interests for cash or
Contributed Property and the issuance of Membership Interests as consideration for the
provision of services, the Capital Accounts of all Members and the Carrying Value of
each Company property immediately prior to such issuance or adjustment shall be
adjusted upward or downward to reflect any Unrealized Gain or Unrealized Loss
attributable to such Company property, as if such Unrealized Gain or Unrealized Loss
had been recognized on an actual sale of each such property immediately prior to such

_ issuance or adjustment and had been allocated io the Members at such time pursuant to
Section 5.1 in the same manner as any item of gain or loss actually recognized during
such period would have been allocated. In determining such Unrealized Gain or
Unrealized Loss, the aggregate cash amount and Fair Market Value of all Company

. assets (including cash and cash equivalents) immediately prior to the issuance of
additional Membership Interests shall be determined by the Board using such method of
valuation as it may adopt. The Board shall allocate such aggregate value among the
assets of the Company {in such manner as if determines) to arrive at a Fair Market Value
for individual properties. '

(i) In accordence with  Treasury  Regulation  section
1.704-1(b)(2)(iv)(f), immediately prior to any actual or deemed
distribution to a Member of any Company property (other than a
distribution of cash that is not in redemption or retirement of a
Membership Interest), the Capital Accounts of all Members and the
Carrying Value of all Company property shall be adjusted upward or
downward to reflect any Unrealized Gain or Unrealized Loss attributable
to such Company property, as if such Unrealized Gain or Unrealized Loss
had been recognized in a sale of such property immediately prior to such

. distribution for an amount equal to its Fair Market Value, and had been
allocated to the Members, at such time, pursuant to Section 5.1 in the same
manner as any item of gain or loss actually recognized during such period
would have been allocated. In determining such Unrealized Gain or
Unrealized Loss, the aggregate cash amount and Fair Market Value of all
Company assets (including cash and cash equivalents) immediately prior
to a distribution shall (A) in the cash of an actual distribution that is not
made pursuant to Section 10.2 or in the case of a deemed distribution, be
determined and allocated in the same manner as that provided in Section
4.5(d)(i) or (B) in the case of a liquidating distribution pursuant to Section
10.2, be determined and allocated by the Liguidator using such method of
valuation as it may adopt.

ARTICLE V
ALLOCATIONS AND DISTRIBUTIONS
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5.1 Allocations for Capital Account Purposes. For purposes of maintaining the
Capital Accounts and in determining the rights of the Members among themselves, the
Company's items of income, gain, loss and deduction (computed in accordance with
Section 4.5(b)} shall be allocated among the Members in each taxable year {or portion thereof) as
provided herein below, '

(@) Net Income and Net Loss. Net Income and Net Loss for each taxable
period and all items of income, gain, loss and deduction taken into account in the
computation thereof shall be allocated to the Members in accordance with their respective
Membership Interests,

(b)  Special Allocations. Notwithstanding any other provision of this Section
5.1, the following special al]ocatlons shali be made for such taxable period in the
following order and priority:

@) Company Minimum Gain Chargeback. Notwithstanding the other
provisions of this Section 5.1, if there is a net decreage in Company

Minimum Gain during any Company taxable period, each Member shall
be allocated items of Company income.and gain for such taxable period
(and, if necessary, subsequent taxable peniods) in the manner and amounts
provided in Treasury Regulation sections 1.704-2(f)(6) and (g)(2) and
section 1.704-2(3)(2)(i), or any successor provisions. For purposes of this
Section 5.1{b), each Member's Adjusted Capital Account balance shall be
determined, and the allocation of income or gain required hereunder shall
be effected, prior to the application of any other allocations pursuant to
this Section 5.1(b) with respect to such taxable period {other than an
allocation pursuant to Section 5.1(b)(v} and Section 5.1(b)(vi)). This
Section 5.1(b)(i) is intended to comply with the Company Minimum Gain
chargeback requirement in Treasury Regulation section 1.704-2(f) and
shall be interpreted consistently therewith.

(i)  Chargeback of Minimum__Gain __Attributable to Member
Nonrecourse Debt.  Notwithstanding the other provisions of this

Section 5.1 (other than Section 5.1(b)(i)}, except as provided in Treasury
Regulation section 1.704-2(i)}(4), if there is a net decrease in Member
Nonrecourse Debt Minimum Gain during any Company taxable period,
any Member with a share of Member Nonrecourse Debt Minimum Gain at
the beginning of such taxable period shall be allocated items of Company
income and gain for such taxable period (and, if necessary, subsequent
taxable periods) in the manner and amounts provided in Treasury
Regulat:on sections 1.704-2(i}(4) and 1.704-2()(2)(ii), or any successor
provisions. For purposes of this Section 5.1(b), each Member's Adjusted
Capital Account balance shall be determined, and the allocation of income
or gain required hereunder shall be effected; prior to the application of any
other allocations pursuant to this Section5.1(b), other than
Section 5.1¢b)(i} and other than an allocation pursvant fo
Section 5.1(b){vi) and Section 5.1{b}vii), with respect to such taxable
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period. This Section 5.1(b)(ii) is intended to comply with the chargeback

of items of income and gain requirement in Treasury Regulation section
1.704-2(i)(4) and shall be interpreted consistently therewith.

(iii)  Qualified Income Offset. In the event any Member unexpectedly
receives any adjustments, allocations or distributions described in

Treasury Regulation section 1.704-1(b)(2)(ii)(d)(4) through (6), items of

Company income and gain shall be specially allocated to such Member in

- an amount and manner sufficient to eliminate, to the extent required by the

Treasury Regulations promulgated under section 704(b) of the Code, the
deficit balance, if any, in its Adjusted Capital Account created by such
adjustments, allocations or distributions as quickly as possible; provided
that, an allocation pursuant to this Section 5.1(b)(iii) shall be made only if
and to the extent that such Member would have a deficit in such Member's
Adjusted Capital Account after all other allocations provided in this
Article 5 have been tentatively made as if this Section 5.1(b)(iii) were not
a part of this Agreement. This Section 5. l(b)(iii) is intended to be a
"qualified income offset" as that term is used in Treasury Regulation
Section 1.704-1(b)(2)(ii)(d) and shal} be mterpreted consistently therewith.

{iv) Stop Loss. No amount of Net Loss shall be aliocated pursuant to
Section 5.1(a) to the extent that such allocation would cause any Member
to have a deficit balance in its Adjusted Capital Account at the end of such -
taxable period .(or increase any existing deficit balance in its Adjusted
Capital Account). All Net Losses in excess of the limitation set forth in
the preceding sentence shall be allocated among such other Members, who
have positive Adjusted Capital Account balances, in proportion to their
respective Membership Interests umtil each Member's Adjusfed Capital
Account balance is reduced to zero. Thereafter, any remaining Net Loss

. shall be allocated to the Members in proportion to their relative interests in

the Company as required by Section 704(b) of the Code

(v)  Gross Income Allocations. In the event any Member has a deficit
balance in its Adjusted Capital Account at the end of any Company
taxable period in excess of the sum of (A) the amount such Member is
obligated to restore pursuant to any provision of this Agreement and
(B) the amount such Member is deemed obligated to restore pursuant to
Treasury Regulations sections 1.704-2(g) and 1.704-2(i)(5), such Member
shall be specially allocated items of Company gross income and gain in
the amount of such excess as quickly as possible; provided that, an
allocation pursuant to this Section 5.1(b)(v) shall be made only if and to

the extent that such Member would have- a deficit balance in its Adjusted

Capital Account afier all other allocations provided in this Section 5.1
have been tentatively made as if this Section 5.1(b)}v} were not in the
Agreement,
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(viy  Nonrecourse Deductions. Nonrecourse Deductions for any taxable

period shall be allocated to the Members in accordance with their

respective Membership Interests. If the Board determines that the

Company's Nonrecourse Deductions should be allocated in a different -
" ratio to satisfy the safe harbor requirements of the Treasury Regulations

promuigated under section 704(b) of the Code, the Board is authorized,

upon notice to the Members, to revise the prescribed mtio to the

numerically closest ratio which does satisfy such requirements.

(vil) Member Nonrecourse Deductions. = Member Nonrecourse
Deductions for any taxable period shall be allocated 100% to the Member
that bears the Economic Risk of Loss with respect to such Member
Nonrecourse Debt to which such’ Member Nonrecourse Deductions are
attributable in accordance with Treasury Regulation section 1.704-2(i). If
more than one Member bears the Economic Risk of Loss with respéct to a
Member Nonrecourse Debt, such Member Nonrecourse Deductions
attributable thereto shall be allocated between or among such Members in
accordance with the ranos in which they share such Economic Risk of
Loss.

(viii) Nonrecourse Lijabilities. For purposes of Treasury Regulation
section 1.752-3(a)(3), the Members agree that Nonrecourse Liabilities of
the Company in excess of the sum of (A) the amount of Company
Minimum Gain and (B) the total amount of Nonrecourse Built-in Gain
shall be allocated among the Members in accordance with their respective
Membership Interests.

(ix) Code Section 754 Adjustments. To the extent an adjustment to the
adjusted tax basis of any Company asset pursuant to section 734{b) or
743(b) of the Code is required, pursuant to Treasury Regulation section
1.704-1{b)(2)XivKm), to be taken into account in determining Capital
Accounts, the amount of such adjustment to the Capital Accounts shall be
treated as an item of gain (if the adjustment increases the basis of the
asset) or loss (if the adjustment decreases such basis), and such item of
pain or loss shall be specially allocated to the Members in a manner
consistent with the manner in which their Capital Accounts are required to
be adjusted pursuant to such section of the Treasury Regulations.

(x)  Curative Allocation.

(A)  Notwithstanding any other provision of this Section 5.1,

other than the Required Allocations, the Required Allocations shall be taken into

account in making the Agreed Allocations so that, to the extent possible, the net
amount of items of income, gain, loss or deduction allocated to each Member
pursuant to the Required Allocations and the Agreed Allocations, together, shall
be equal to the net amount of such items that would have been allocated to each
such Member under the Agreed Allocations had the Required Allocations and the
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5.2

related Curative Allocations not otherwise been provided in this Section 5.1.
Notwithstanding the preceding sentence, Required Allocations relating to (1)
Nonrecourse Deductions shall not be taken into account except to the extent that
there has been a decrease in Company Minimum Gain and (2} Member
Nonrecourse Deductions shall not be taken info account except to the extent that
there has been a decrease in Member Nonrecourse Debt Minimum Gain.
Allocations pursuant to this Section 5.1(b)(x)(A) shall only be made with respect
to Required Allocations to the extent the Board reasonably determines that such
allocations will otherwise be inconsistent with the economic agreement among the
Members. Further, allocations pursuant io this Section 5.}1(b}x)}(A) shall be
deferred with respect to allocations pursuant to clauses (1) and (2) hereof to the
extent the Board determines that such allocations are likely to be offset by
subsequent Required Allocations.

(B) The Board shall, with respect to each faxable period, (1)
apply the provisions of Section 5.1(b)}(x)(A) in whatever order is most likely to
minimize economic distortions that might otherwise result from the Required
Allocations, and (2) divide all allocations pursuant to Section 5.1(b)(x)(A) among
the Membets in a manner that is likely to minimize such economic distortions.

Allocations for Tax Purpoées.

(a)  Except as otherwise provided herein, for federal income tax purposes,

each item of income, gain, loss and deduction shall be allocated among the Members in
the same manner as its correlative item of "book” income, gain, loss or deduction is
allocated pursuant to Section 5.1.

(b) In an attempt to eliminate Book-Tax stparmcs atmbutable to a

Contributed Property or Adjusted Property, items of incomne, gain, loss, deprec:auon
amortization and cost recovery deductions shall be allocated for federal income tax
purposes among the Members as follows:

() (A) In the case of a Contributed Property, such items attributable
thereto shall be allocated among the Members in the manner provided
under section 704(c) of the Code that takes into account the variation
between the Agreed Value of such property and its adjusted basis at the
time of contribution; and {B) any item of Residual Gain or Residual Loss
attributable to a Contributed Property shall be allocated among the
Members in the same manner as its correlative item of "book" gain or loss
is allocated pursuant to Section 5.1.

(i)  (A)In the case of an Adjusted Property, such items shall (1) first,
be allocated among the Members in a manner consistent with the
principles of section 704(c)of the Code to take into account the
Unrealized Gain or Unrealized Loss attributable to such property and the
allocations thereof pursuant to Section4.5(d)i) or 4.5(d)(ii), and
(2) second, in the event such property was originally a Contributed
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Property, be allocated among the Members in a manner consistent with
Section 5.2(b)()(A); and (B) any item of Residual Gain or Residual Loss
attributable to an Adjusted Property shall be allocated among the Members
in the same manner as its correlative item of "book" gain or loss is
allocated pursuant to Section 5.1.

(iii) The Board shall apply the principles of Treasury Regulation
section 1.704-3(d) to eliminate Book-Tax Disparities.

(¢)  For the proper administration of the Company, the Board shall (i) adopt
such conventions as it deems appropriate in determining the amount of depreciation,
amortization and cost recovery deductions; (ii) make special allocations for federal
income tax purposes of income (including gross income) or deductions; and (jii) amend
the provisions of this Agreement as appropriate to reflect the proposal or promulgation of
Treasury Regulations under section 704(b) or section 704(c) of the Code. The Board
may adopt such conventions, make such allocations and make such amendments to this
Agreement as provided in this Section 5.2(c) only if such conventions, allocations or
amendments are consistent with the principles of section 704 of the Code and would not
have a material adverse effect on the Members,

(d) Any gain allocated to the Members upon the sale or other taxable
disposition of any Company asset shall, to the extent possible, after taking into account
other required allocations of gain pursuant to this Section 5.2, be characterized as
Recapture Income in the same proportions and the same extent as such Members (or their
predecessoTs in interest) have been allocated any deductions directly or indirectly giving
rise to the treatment of such gains as Recapture Income.

(e) All items of income, gain, loss, deduction and credit recognized by the
Company for federal income tax purposes and allocated to the Members in accordance
with the provisions hereof shall be determined without regard to the election under
section 754 of the Code that will be made by the Company; provided, however, that such
allocations, once made, shall be adjusted (in any manner determined by the Board) as
necessary or appropriate to take into account those adjustments permitted or required by
sections 734 and 743 of the Code.

5.3  Transfer of Interest. In the event of a Transfer of all of a Membership Interest of
a Member (in accordance with the provisions of this Agreement} at any time other than the end
of a Fiscal Year, the shares of items of Net Income or Net Loss and specially allocated items
allocable fo the Membership Interest transferred shall be allocated between the Transferring
Member and the Transferee in a manner determined by the Board in its discretion that is not
inconsistent with the applicable provisions of the Code and Treasury Regulations.

54  Requirement of Distributions.
(a) Generally. Within 30 Calendar Days following the end of each fQuarter],

an amount equal to 100% of Distributable Cash shall be distributed by the Company as
follows: '
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(iy . first, 100% to the Preferred Members in an amount equal to the
excess of (A) the sum of (x) the aggregate Capital Contributions of all
Preferred Members and (y) the sum of all Owner Return payable with
respect to such Capital Contributions, over (B) the aggregate amount
previously distributed to the Preferred Members pursuant to this Section
5.4(a)(i), in proportion to each Preferred Members' share of such excess;
and

(ii)  second, to the Common Members in an amount equal to the excess
of (A) the sum of (x) the aggregate Capital Contributions of all Common
Members and (y) the sum of all Ovwner Return payable with respect to
such Capital Contributions, over (B) the aggregate amount previously
distributed to the Common Members pursuant to this Section 5.4{a)(it), in
proportion to each Common Members' share of such excess; and

(iii)  thereafter, to the Members pro rata in accordance with their
respective Membership Interests. [Note: Confirm that return of equity
and return on equity will be treated as provided for above or whether
return of equity should be distributed always pro rata in accordance with

Membership Interests. Also, discuss effect of conversion prior to payouts
under (ii).]

(b) Liquidation. Notwithstanding Section 5.4(a), in the event of the
dissolution and liquidation -of the Company, all receipts received during or after the
[Quarter] in which the Liguidation Date occurs shall be applied and distributed selely in
accordance with, and subject to the terms and conditions of, Section 10.2.

{¢)  Distributions for Taxes. The Company shall treat taxes paid by the
Company on behalf of, or amounts withheld with respect to, all or less than all of the
 Members, as a distribution of Distributable Cash to such Members. [Note: Discuss
whether the Company should make distributions to cover taxes on phantom income.}

(d)  Restrictions. All distributions required to be made under this Agreement
shall be made subject to Sections 18—607 and 18—804 of the Act, as applicable.

ARTICLE V1
MANAGEMENT OF THE COMPANY

6.1  Generally. The management of the Company is fully vested in the Members,

acting exclusively in their membership capacities. To facilitate the orderly and efficient
management of the Company, the Members shall act collectively as a "committee of the whole,”
which is hereby named the "Board." The Company will not have "managers," as that term is
used in the Act, it being understood that the Board Members do not constitute "managers.”
Decisions or actions taken by thé Board in accordance with the provisions of this Agreement
shall constitute decisions or actions by the Company and shall be binding on each Member,
Board Member and Officer of the Company, Any Person dealing with the Company, other than
a Member or a Member's Affiliate, may rely on the authority of the Board or the Officers in
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taking any action in the name of the Company without inquiry into the provisions of this
Agreement or compliance with it, regardless of whether that action actually is taken in
accordance with the provisions of this Agreement. Except as otherwise agreed by Unanimous
Consent, no Member shall have any unilateral right or authority to take any action on behalf of
the Company or to bind or commit the Company with respect to Third Parties or otherwise.
Except as otherwise expressly provided in this Agreement, ¢ach Member hereby (a) specifically
delegates to the Board its rights and powers to manage and control the business and affairs of the
Company in accordance with the provisions of Section 18-407 of the Act, and (b) revokes its
right to bind the Company, as contemplated by the provisions of Section 18-402 of the Act.

6.2 Bcsujd.

{a) Appointment. Each Member shall be entitled to appoint one (1) Board
Member; provided, however, that by the provision of written notice to the other Members
at any time, any Member and any of its Affiliates who are also Members may elect to
together appoint one (1} Board Member to represent their collective Membership
Interests. The voting power of each Board Member with respect to any matter subject to -
Required Consent shall equal the percentage of the Common Interests held by the
Member or Members that appointed such Board Member. Each Board Member shall
notify the other Board Members, from time to time, of the identity of one representative
of such Board Member who will represent it at any Board meeting at which such Board
Member is unable to attend (an "Alternate Board Member"). The term "Board Member"
shall also refer to any Alternate Board Member that is actually performing the duties of
the applicable Board Member in lieu of that Board Member. The injtial Board Members
and initial Alternate Board Members are set forth on Schedule 6.2. Each Board Member
may vote by delivering his written proxy to another Board Member. A Board Member
shall serve until he resigns or is removed as provided in Section 6.7.

(b)  Committees. The Board may establish;, name or dissolve one or more
committees, each committee to consist of one or more of the Board Members. Any
committee established pursuant to this Section 6.2(d) shall have and may exercise ail the
powers and authority delegated to such committee by the Board. -

(c)  Authority of Board Members. Each Board Member shall have the full
authority to act on behalf of the Member or Members that designated such Board -
Member; the action of a Board Member at 2 meeting (or through a written consent) of the
Board shall bind the Member or Members that designated such Board Member; and the
other Members shall be entitled to rely upon such action without further inquiry or
investigation as to the actual authorify (or lack thereof) of such Board Member, In
addition, the act of an Alternate Board Member shall be deemed the act of the Board
Member for which such Alternate Board Member is acting, without the need to produce
evidence of the absence or unavailability of sach Board Member.

6.3 Powcré of the Board,

(a)  Management of Business. Subject to the provisions of Section 6.3(b) and
6.5, the Board {ahd any Officer or committee duly authorized by the Board) shall have
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the power, right and authority to take all actions which the Board deems necessary, useful
or appropriate for the management and conduct of the Business or to the accomplishment
of the purposes of the Company.

{b)  Actions Requiring Unanimous Consent. Subjéct to the right and
obligation of the Company to take actions in accordance with any Approved Coniract or

Approved Affiliate Contract, the Company shall not (directly or through any subsidiaries)
and the Board shall not approve (directly or through committees) any action by the
Company to, without Unanimous Consent:

(i) Liquidate, dissolve or wind up the Company; convert the Company
from a limited liability company formed under the Act to any other form
of business entity; voluntarily declare bankruptcy, or file a petition, or
seek protection, under any federal or state bankruptcy, insolvency or
reotganization law, or make a general assignment for the benefit of
creditors:

(i)  Merge or consolidate the Company with any other Person, enter
into any business combination with any other Person, or acquire the stock
of, or any other equity interest in, any other Person;

(iti)  Transfer, sell, lease or otherwise dispose of any of the Co;mpany’s
assets, in any one transaction or in a series of related transactions;

(iv) Issﬁc, repurchase, redeem, or reclassify any interest in the
Company or any securities convertible or exchangeable for any such
interest;

(v)  Make an initial public offering of securities of the Company or any
subsidiary, or take any action that would require the Company or any of its
subsidiaries to register such securities under the Securities Exchange Act
of 1934, as amended; ' '

{vi)  Enter info any secured or unsecured agreement guaranteeing the
obligations of another Person; '

(vii) Incixr, renegotiate, prepay or refinance any indebtedness or create
arrangements permitting such incurrence, other than trade indebtedness
incurred in the ordinary course of business;

(viii) Adopt or change accounting policies other than as necessary for
such policies to be consistent with GAAP and Regulat:on 5-X of the
Securities Act of 1933, as amended;

(ix) Adopt or change tax policies other than as necessary for such
policies to be consistent with the Code and Treasury Regulation;
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(x)  Enter into lines of business outsuie the Business or change the
scope or nature of the Business;

{xi) Amend the Certificate or amend this Agreement, except pursuant
to the terms of Article XI;

(xii) . Approve any Capital Contribution or change to the amount or
timing of any Required Contribution;

{xiii) Commence, sett]e, adjust, compromise or resolve any claim,
obligation, debt, demand, suit, judgment or arbitration;

(xiv) Subject to Sections 3.5, 3.6 and 3.9, admit any Person as 2 Member
or Substituted Member;

(xv) Approve or enter into any Affiliate Contract, other than an
Approved Affiliate Contract, or amend or modify any Affiliate Contract or.
Approved Contract or give any consent or waiver under any Affiliate
Contract or Approved Contract ‘

(xvi) Make or withhold any dlstribution of Distributable Cash other than
in accordance with the provisions of this Agreement, or make any change
“to the Reserve;

(xvil) Acquire any assets, or enter into any agreement for the acquisition
of assets other than the Facility and assets incidental thereto;

(xviii) Grant a lien on, or otherwise encumber, any assets of the -
Company, other than those reasonably necessary in the ordinary course of
business;

{(xix) Enter into any swap, exchange, commodity option or hedging

agreement, or similar agreement, including all master agreements and any
confirmations issued pursuant thereto;

+ (xx) Esnter into any transaction involving aggregate payments in excess
of [3 / in any Calendar Year;

(xxi) Enter into any agreement that purports to }imit the freedom of or
the Company to (A) engage in any line of busmess, except as provided
herein, or (B) conduct business in any geographic area;

(xxii) Appoint (other than the initial Officers listed on Schedule 6.2) or
remove any Officér of the Company or hire any employee;

(xxiii) Create any subsidiary of the Company;
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(xxiv) Approve any budget or modify any approved budget by any
amount in excess of {__ J per line item or [ __ [ in the aggregate;

(xxv) Submit any application or application for renewal or modification
of a Materijal Permit;

(xxvi) Accept any Material Permit or modification to a Matenal Permit,
provided that such Permit is subject to acceptance;

(xxvii) Take any action that could reasonably be expected to result in a
defanlt under any Financing Document,

(xxviii}Terminate, materially amend or grant a waiver of a material
provision of any Financing Pocument or exercise any remedies with
respect thereto;

(xxix) Take any action that could reasonably be expccied to result in a
default under any Material Facility Contract; _

(xxx) Terminate, materially amend or grant a waiver of a material
provision of any Material Facility Contract or exercise any remedies with
respect thereto;

(dxxi) Make any public announcements regarding the Company or the
Facility,

{xxxii) Adopt the insurance plan for the Facility and any modification
thereto; or

(xxxiii)Any other matter agreed by the Members to require a decision of
both members of the Board.

6.4 Meetings of the Board,

(a) Regular and Special Meetings. Regular meetings of the Board shall be
held every [Quarter][more often during construction period?] at the principal offices of
the Company, or at such other {imes or places as determined by the Board. Special
. meetings of the Board may be called by any of the Board Members. Each Member shall
use commercially reasonable efforts, in good faith, to cause its designated Board Member
or Alternate Board Member to attend each regular or special meeting of the Board.

(b)  Nofice. Notice of the time and place of any regular meeting of the Board
shall be in accordance with the meeting schedule approved by the Board or by providing
notice at least five (5) days but no more than thirty (30) days prior to the meeting.
Special meetings of the Board may be called by providing at least three (3) days' notice
prior to the meeting. Special meetings of the Board to deal with emergencies may be
called by providing at least six (6) hours' notice prior to the meeting, so long as each
Board Member provides written confirmation of receipt of notice or waives notice

41



(including by attending the emergency meeting). Written notice of meetings of the
Board, including the purpose of the meeting, shall be given to each Board Member (and
each Alternate Board Member) with the notice of the meeting. Any Board Member may
waive notice of any meeting by the execution of a written waiver prior or subsequent to
such meeting. The attendance of a Board Member at any meeting shall constitute a
waiver of notice of such meeting, except where a Board Member attends a meeting for
the express purpose of objecting to the transaction of any business on the grounds that the
meeting was not lawfully called or convened. Neither the business to be transacted at,
nor the purpose of any regular or special meeting of the Board, need be specified in the
waiver of notice of such meeting.

{c)  Proceedings. All meetings of the Board shall be presided over by the
Chairman of the Board.. The Comipany's Secretary shall act as the secretary of the
meeting who shall make a written record of the proceedings of such meeting and shall be
provided to the Members promptly after the meeting. The initial Chairman of the Board
shall be the Investor Board Member, who shall held such position until
Thereafter, the Chairman of the Board shall be appointed by the Member with the largest

~ Common Interest; provided, however, that if no single Member has the largest Common
Interest, the Board Members appointed by the two or more Members with the largest
equal Common Interests shall rotate the appointment of Chairman of the Board on an
annual basis.

(d) Rules and Procedures. The Board may adopt whatever rules and
procedures relating to its activities as it may deem appropriate, provided that such rules
and procedures shall not be inconsistent with or violate the provisions of this Agreement,
and provided, further, that such rules and regulations shall permit Board Members to
participate in meetings by telephone or video conference or the like or by written proxy,
and such participation shall be deemed attendance for purposes of determining whether a
quorum is present.

(e)  Attendance via Communications Equipment. Unless otherwise restricted
by Law or this Agreement, the Board or committees may hold meetings by means of
telephone conference or other communications equipment by means of which all Persons
participating in the meeting can effectively communicate with each other. Such
participation in a meeting shall constitute presence in person at the meeting, except where
a Person participates in the meeting for the express purpose of objecting to the transaction
of any business on the ground that the meeting is not lawfully called or convened.

6.5  Quorum and Voting,

{(a)  The attendance of Board Members representing Unanimous Consent shall
constitute a quorum of the Board for the transaction of business. [Note: Discuss
participation of Delinguent Member.]

(b)  All actions and approvals of the Board shall be approved and passed at a

meeting at which a quorum is present by the Required Consent, except where a
Unanimous Consent is specifically required under the terms of this Agreement.
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(c) - Any action required or permitted to be taken at any meeting of the Board
may be taken without a meeting, without prior notice, and without a vote, if consents in
writing, setting forth the action so taken, are signed by Board Members constituting a
Required Consent or Unanimous Consent, as may be required to approve such action at a
meeting of the Board held for such purpose. Each written consent shall bear the date and
signature of each Board Member who signs the consent. '

6.6  Discharge of Duties; Reliance on Reports. Each Board Member may rely and
. shall be protected in acting or refraining from acting upon any resolution, certificate, statement,
instrument, opinion, report, notice, request consent, order, bond, debenture, or other paper or
document believed by it {0 be gennine and to have been signed or presented by the Board. The
Board may consult with legal counsel, accountants, appraisers, management consultants,
investment bankers and other consultants and advisers selected by it and any act taken or omitted
in reliance upon the opinion of such Persons as to matters that the Board Members reasonably
believe to be within such Person's professional or expert competence shall be conclusively
presumed to have been done or omitted in good faith and in accordance with such opinion. No
Board Member shall have any fiduciary or quasi-fiduciary duty to the Company or the Members
pursuant to this Agreement and any standard of care and duty otherwise imposed on any Board
Member by this Agreement or under the Act or any Law shall be eliminated to the fullest extent
permitted by Law.
6.7  Resignation; Removal and Vacancies.
{a)  Any Board Member may resign at any time by giving written notice to the
Board. The resignation of any Board Member shall take effect upon receipt of notice
thereof or at such later time as shall be specified in such notice; and, unless otherwise

specified therein, the acceptance of such resignation shall not be necessary to make it
effective.

(b)  Any Board Member may be removed at any time; with or without cause,
by the Member who appointed such Board Member. The removal of a Board Member
shall be effective only upon receipt of notice thereof by the Board.

{c}  Each Member shall have a Board Member and Alternate Board Member at
all times. Any vacancy in the number of Board Members or Alternate Board Members
occurring for any reason shall be filled promptly by the appointment of a new Board
Member or Alternate Board Member, as applicable, by the Member who was represented
by such Board Member or Altermate Board Member. The appointment of a new Board
Member or Alternate Board Member, as applicable, by a Member is effective upon

teceipt of notice thereof by or at such time as shall be specified in such nofice to the
Board. ' :

6.8  Officers. The Company shall bave such officers ("Officers"), if any, as may be
determined from time to time by the Board. All such Officers shall be appointed by the Board
and may be removed and replaced at any time by the Board. Subject to Section 6.3, such
Officers shall have such duties and powers as may be delegated to them by the Board. The
initial Officers of the Company are listed on Schedule 6.2.
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6.9  Approved Contracts; Approved Affiliate Contracts. The Members hereby ratify,
confirm and approve the Company entering into, and performing its obligations under, the
Approved Contracts and the Approved Affiliate Contracts. The Members acknowledge that the
Company may from time to time enter into additional contracts with a Member or an Affiliate of
a Member {any such contract, an "Affiliate Contract"). With respect to any such additional
Affiliate Contract, '

(a)  .the Company shall enter into any such contract {other than the Approved
Affiliate Contracts, which are hereby expressly approved pursuant to this Section 6.9)
only with the Unanimous Consent, and the negotiation of any such Affiliate Contract
shall be conducted on behalf of the Company by or under the direction of the Board
Members of only the Members which are not themselves, nor are any of their respective
Affiliates, to be a party to such Affiliate Contract; and

(b)  any matters involving such Affiliate Contract, other than in the ordinary
course of business, shall be conducted by or under the direction of the Board Members
appointed by Members that are not (nor whose Affiliates are not) a party to such Affiliate
Contract. ‘

6.10 Insurance. [The Company shall obtain and maintain in effect liability insurance
that is usual and customary in the solar photovoltaic electric power gemeration industry,
- including comprehensive general fiability insurance. The Company shall obtain and maintain,
or cause to be obigined and maintained, in effect any other insurance as determined by the
Board or required under any Approved Contract. Each Member will obtain and maintain (or
cause one of its Affiliates to obtain and maintain) insurance covering its respective officers,
directors and employees arising from their actions as members of the Board as Officers or
otherwise on behalf of the Company. The Company also may obtain and maintain insurance
covering the Board Members and the Officers arising from their actions on behalf of the
Company, and the limits of coverage and deductibles provided by each such policy shall be
approved by the Board. ] '

6.11 Compensation and Reimbursement. The Board Members a.nd Officers shall not
~ receive from the Company any compensation for managing the affairs of the Company.

ARTICLE VII
INDEMNIFICATION

7.1  Right to Indemnification., Subject to the limitations and conditions as provided
herein or by Laws, each Person who was or is made a party or is threatened to be made a party to
or is involved in any thréatened, pending or completed action, suit or proceeding, whether civil,
criminal, administrative, arbitrative or investigative (hereinafter a "Proceeding™), or any appeal
in such a Proceeding or any inquiry or investigation that could lead fo such a Proceeding, by
reason of the fact that he or she, or a Person of whom he or she is the legal representative, is or
was a Member of the Compatiy, a Board Member, 2 member of a committee of the Company or
an Officer of the Company, or while such a Person is or was serving at the request of the
Company as a director, officer, paitner, venturer, member, trustee, employee, agent or similar
functionary of another foreign or domestic general partnership, corporation, limited partnership,
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joint venture, limited liability company, trust, employee benefit plan or other enterprise, shall be
indemnified by the Company to the extent such Proceeding or other above-described process
relates to any such above-described relationships with, status with respect to, or representation of
any such Person to the fullest extent permitted by the Act, as the same exists or may hereafter be
amended (but, in the case of any such amendment, only to the extent that such amendment
permits the Company to provide broader indemnification rights than said Laws permitted the
Company to provide prior to such amendment), against judgments, penalties (including excise
and sirnilar taxes and punitive damages), fines, settlements and reasonable expenses (including
attorneys' and experts' fees) actually incurred by such Pérson in connection with such
Proceeding, and indemnification under this Article VII shall continue as to a Person who has
ceased to serve in the capacity which initially entitled such Person to indemnity hereunder for
any and all liabilities and damages related to and arising from such Person's activities while
_ acting in such capacity; provided, however, that no Person shall be entitled to indemnification
" under this Section 7.1 in the event the Proceeding involves acts or omissions of such Person
which constitute an intentional breach of this Agreement or gross negligence or willful
misconduct on the part of such Person. The rights granted pursuant to this Article VII shall be
deemed contract rights, and no amendment, modification or repeal of this Article VII shall have
the effect of limiting or denying any such rights with respect to actions taken or Proceedings
arising prior to any such amendment, modification or repeal. It is expressly acknowledged that
the indemnification provided in this Article VII could involve indemnification for
negligence or under theones of strict liability.

72 Indemnification of Employees and Agents. The Company may indemnify, and
advance expenses to, Persons who are not or were not covered by the indemnification in Section

7.1 above, including employees (if any) or agents of the Company by Unanimous Consent of the
Board. ‘

7.3  Advance Payment. Any right to indemnification conferred in this Article VII
" shall include a limited right to be paid or reimbursed by the Company for any and ali reasonable
expenses as they are incurred by a Person entitled to be indemnified under Sections 7.1 and 7.2
who was, or is threatened, fo be made a named defendant or respondent in a Proceeding in
advance of the final disposition of the Proceeding and without any determination as to such
Person's ultimate entitlément to indemnification; provided, however, thar the payment of such
expenses incurred by any such Person in advance of final disposition of a Proceeding shall be
made only upon delivery to the Company of a written affirmation by such Person of his good
faith belief that he has met the requirements necessary for indemnification under this Article VII
and a written undertaking, by or on behalf of such Person, to repay all amouats so advanced if it
shall ultimately be determined that such indemnified Person is not entitled to be indemnified
under this Article VII or otherwise.

7.4 Appearance as a Witness. Notwithstanding any other provision of this
Article VII, the Company tnay pay or reimburse expenses incurred by any Person entitled to be
indemnified pursuant to this Article VII in comnection with such Person's appearance as a
witness or other participation in a Proceeding at a time when he is not a named defendant or
respondent in the Proceeding.
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7.5  Nonexclusivity of Rights. The right to indemnification and the advancement and
payment of expenses conferred in this Article VII shall not be exclusive of any other right which
a Person indemnified pursuant to Sections 7.1 and 7.2 may have or hereafier acquire under any
Laws, this Agreement, or any other agreement, vote of Board or otherwise.

7.6  Insurance. The Company may, in accordance with Section 6.10, purchase and
maintain indemnification insurance, at its expense, to protect itself and any other Persens from.
any expenses, liabilities, or losses that may be indemnified under this Article V11,

7.7  Board Notification. Any indemnification of or advance of expenses to any Person
entitled to be indemnified under this Article VII shall be reported in writing to the Board with or
before the notice or waiveér of notice of the next meeting of the Board or with or before the next
submission to the Board of a consent to action without a meeting and, in any case, within the 12-
Month period immediately following the date the indemnification or advance was made.

7.8  Savings Clause. If this Article VII or any portion hereof shali be invalidated on
any ground by amy court of competent jurisdiction, then the Company shall nevertheless
indemnify and hold harmless any Person entitled to be indemmnified pursuant to this Article V1I
as to costs, charges and expenses (including attorneys' fees), judgments, fines and amounts paid
in settlement with respect te any action, suit or proceeding, whether civil, criminal,
administrative or investigative to the full extent permitted by any applicable portion of this
Article VII that shall not have been invalidated and to the fullest extent permitted by Laws,

79  Scope of Indemnity. For the purposes of this Article VII, references to the
"Company" include all constituent entities, whether corporations or otherwise, absorbed in a
consolidation or merger as well as the resuliing or surviving entity. Thus, any Person entitled to
be indemnified or receive advances under this Article VII shall stand in the same position under
the provisions of this Article VII with respect to the resulting or surviving entity as he wouid
have if such merger, consolidation, or other reorganization never occurred.

ARTICLE VIII
TAXES

8.1 ° Tax Retuns. The Tax Matters Member shall cause, at the expense of the
Company, the preparation and timely filing (including extensions) of all tax returns required to
be filed by the Company pursuant to the Code as well as all other required tax returns in each
Jurisdiction in which the Company is required to file tax returns. The Tax Matters Member shall
provide the other Members an opportunity to. review and comment upon any such tax returns
prior to the filing of such tax retums.

82  Tax Elections. The Company shall make the following elections on the
appropriate tax returns:

(a) to adopt the accrual method of accounting;

() an election pursuant to section 754 of the Code;
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(c) | to elect to deduct the organizational expenses of the Company as
permitted by Section 709(b) of the Code;

{d)  to elect to deduct the start»up expenditures of the Company as penmtted
by Section 195(b) of the Code; and

(e)  any other election that the Board may deem appropriate and in the best
interests of the Company or the Members, as the case may be.

Neither the Company nor any Member may make an election for the Company to be excluded
" from the appiiczition of the provisions of subchapter K of chapier 1 of subtitle A of the Code or
any similar provisions of applicable state law, and no provision of this Agreement shall be
construed to sanction or approve such an election.

8.3  Tax Matters Member. The "Tax Maiters Member" of the Company pursuant to
section 6231(a)(7) of the Code shall be CSP Member, if CSP Member is a Member, or if not, the
Tax Matiers Member shall be selected by Unanimous Consent. The Tax Matters Member shall
take such action as may be necessary to cause each Member to become a "notice partner” within
the meaning of section 6223 of the Code and shall inform each Member of all significant matters
that may come to its attention in its capacity as Tax Matters Member by giving notice thereof on
or before the fifth Business Day after becoming aware thereof and, within that time, shall

_ forward to the other Members copies of all significant written communications it may receive in
that capacity. The Tax Matters Member may not take any action contemplated by sections 6222
through 6231 of the Code without the consent of the Board, but this sentence does not authorize
the Tax Matters Member to take any action left to the determination of an.individual Member
under sections 6222 through 6231 of the Code. The Tax Matters Member shall provide any
Member, upon request, access to all accountmg and tax information, workpapers and schedules
related to the Company.

" ARTICLE IX
ACCOUNTING RECORDS, REPORTS, AND BANK ACCOUNTS

9.1 Method of Accounting. Unless otherwise determined by the Board, the books of
account and reports of the Company shall be maintained or prepared, as the case may be, in
accordance with GAAP; provided, however, that for purposes of making distributions hereunder
and maintaining Capital Accounts, the provisions of this Agreement shall apply. Each Member
acknowledges that the Capital Account of each Member for the purpases descnbed in the
preccdmg sentence is nof computed in accordance with GAAP.

, 9.2  Books and Records. [Note: Administrative duties under review by AEP under
Business Services Agreement.]

(a) Books of Account and Records. Proper and complete records and books
of account of the Company, including all such transactions and other matters as are
usually entered .into records and books of account maintained by Persons engaged in
businesses of like character or as are required under applicable Law, shall be maintained
by the Company. The Company also shall keep at its principal place of business all

47



minutes of proceedings of the Board, all records relating to the Company required by the
Act and any other applicable Laws to be kept at such office.

(b)  Inspection. All records and books of account described in Section 9.2(a)
shall be open to inspection and copying by any Member or its representatives at any
reasonable time during normal business hours and at such Member’s expense.

0.3 Financial Statements and Reports.

(a)  Monthly. Within 30 days afier the close of each Month of each Fiscal
Year, the Company shall cause to be furnished to each Member Monthly unaudited
consolidated financial statements for the Company prepared in accordance with GAAP
(but without footnotes and subject to Fiscal Year-end audit adjustments and in a format
reasonably acceptable to each of the Members), including (i) a balance sheet showing the
Company's financial position as of the end of such Month, (ii) supporting profit and loss
statements, and (iii) statements of operations, capital, retained earnings and cash flows
for such Month.

(b)  Quarterly. Within 30 days after the close of each Quarter of each Fiscal
Year, the Company shall cause to be furnished to each Member Quarterly unaudited
consolidated financial statements for the Company prepared in accordance with GAAP
(but without footnotes and subject to Fiscal Year-end audit adjustments and in a format
reasonably acceptable to each of the Members), including (i) a balance sheet showing the-
Company's financial position as of the end of such Quarter, (ii) supporting profit and loss
statements, and (iii) statements of operations, capital, retained earnings and cash flows
for such Quarter,

{©) Annually. Within 30 days after the end of each Fiscal Year of the
Company, the Company shall cause to be furnished to each Member consolidated
financial statements with respect to such Fiscal Year for the Company, consisting of (i) a
balance sheet showing the Company's financial position as of the end of such Fiscal Year,
(it} supporting profit and loss statements, and (iii) statements of operations, capital,
retained eamnings and cash flows for such Fiscal Year. The annual financial statements
shall be prepared in accordance with GAAP. Within 120 days after the end of each
Fiscal Year of the Company, such annual financia! statements shall be audited in
accordance with pgenerally accepted auditing standards and certified by
, or another registered independent firm of certified public accountants
as may be approved by the Board, and that firm's audit report shall be furnished by the
Company to each Member.

(d)  Other Information. Within 15 days after the request of a Member, upen
the reasonable availability of such information, the Cempany shall deliver to such
Member accounting, tax information and schedules as shall be necessary for tax reporting
purposes by each Member with respect to the relevant Calendar Year. The Company
shall also cause to be prepared and delivered to each Member such other reports,
forecasts, studies, budgets and other information as a Board Member may reasonably
request from time to time.
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(¢)  Additional Statements. In addition to the obligations under subsections
" (a), (b), (c) and (d) of this Section 9.3, the Company shall timely prepare and deliver (or
cause to be timely prepared and delivered) to any Member, upon request, all of such
additional financial statements, notes thereto and additional financial information as may
be required in order for each Member or an Affiliate of such Member to comply with any
reporting requiremnents under (i) the Securities Act of 1933, as amended, and the rules
and regulations promulgated thereunder, (ii) the Securities Exchange Act of 1934, as
amended, and the rules and regulations promulgated thereunder, and (i) any national

. securities exchange or automated quotation system.

94 Audit Rights of Members. Each Member shall have the right to inspect and audit
the books and records of the Company no more frequently than once every 12 Months. Such
audits shall be conducted at the cost of the Member requesting same. The audit rights with
respect to any Calendar Year shall terminate on and as of the last day of the second Calendar
Year immediately following the Calendar Year in question. A Member may exercise its audit
rights hereunder by giving at least 30 days writlen notice to the Company or the other Members,
as applicable, of the desire to perform such audit, which notice shall include the estimated timing
and other particulars related to such audit. The audit shall be conducted during normal business
hours of the Company. The audit shall not unreasonably interfere with the operation of the
Company. ‘

ARTICLE X
DISSOLUTION, LIQUIDATION, AND TERMINATION

10.1 Dissolution. Subject to the provisions of Section 10.2 and any Laws, the
Company shall dissolve and its affairs shall be wound up only on the first to occur of the
following (each a "Liquidating Event"):

(a)  approval of the Board Members by Unanimous Consent;

(b}  entry of a decree -of judicial dissolution of the Company under section
18-802 of the Act; or .‘ '

{c)  consummation of the sale of the Facility to CSP Member and its Affiliates.

10.2  Liquidation and Termination. Subject to Section 10.2(d), upon dissolution of the
Company, a representative of the Company selected by the Board (not including any Board
‘Member appointed by a Member in Default at the time of dissolution) shall act as a liquidator or
may appoint one or more Members as liguidator ("Liguidator").. The Liquidator shall proceed
diligently to wind up the affairs of the Company and make final distributions as provided herein
and in the Act. The costs of liquidation shall be borne as a Company expense. Until final
distribution, the Liquidator shall continue to operate the Company properties for a reasonable
peried of time to allow for the sale of all or a part of the assets thereof with all of the power and
authority of the Members. The steps to be accomplished by the Liquidator are as follows:

(a)  As promptly as possible after dissolution and again after final liquidation,
the Liquidator shall cause a proper accounting to be made of the Company's asseis,
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Habilities, and operations through the last day of the Month in which the dissolution
occurs or the final liguidation is completed, as applicable.

(b)  The Liquidator shall cause any notices required by Law to be mailed to
each known creditor of and claimant against the Company in the manner described by.
such law.

(© Upon dissolution of the Company, and subject to Section 10.2(d) below,
the Liquidator shall sell the assets of the Company at the best price available. The
property of the Company shall be liquidated as promptly as is consistent with obtaining
the fair value thereof. The Liquidator may sell any or all Company property; including to
one or more of the Members (cther than any Member in Default at the time of
dissolution), provided that any such sale to a Member must be made on an arm's length
basis under terms which are in the best interest of the Company. If any assets are sold or
otherwise liquidated for value, the Liquidator shall proceed as promptly as practicable in
a commercially reasonable manner to implement the procedures of this Section 10.2(c).

(d)  Subject to the terms and conditions of this Agreement and the Act
(especially section 18-803), the Liquidator shall distribute the assets of the Company in
the following order of priority:

) first, to creditors of the Company (including creditors who are
Members} in satisfaction of the liabilities of the Company, including any
accrued liabilities arising under the Affiliate Contracts (whether by
payment or the making of reasonable provision for payment thereof);

(ii)  second, in accordance with Section 5.4(a).

(iii)  The Liquidator shall determine whether any assets of the Company
shall be liquidated through sale or shall be distributed in kind. A
distribution in kind of an asset to a Member shall be considered, for the
purposes of this Article X, a distribution in an amount equal to the fair
market value of the assets so distributed as determined in good faith by the
Liquidator in its reasonable discretion.

10.3  Provision for Contingent Claims.

(a) The Liquidator shall make a reasonable provision to pay all claims and
obligations, including all contingent, conditional or unmatured claims and obligations,
actually known to-the Company but for which the identity of the claimant is unknown;
and ' '

(by  If there are insufficient assets to both pay the creditors pursuant to
Section 10.2 and to establish the provision contemplated by Section 10.3(a), the claims
shall be paid as provided for in accordance to their priority, and, among claims of equal
priority, ratably to the extent of assets therefor.
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104  Deficit Capital Accounts. No Member shall have any obligation to restore any
negative balance in its Capital Account upon liquidation of the Company.

10.5 Deemed Centribution and Distribution. In the event the Company is "liquidated"
within the meaning of Treasury Regulation section 1.704-1(b)(2)(ii){g) but no Liquidating Event,
has occurred, the Company's property shall not be liquidated, the Company's liabilities shall not
be paid or discharged, and the Company's affairs shall not be wound up. Instead, solely for
federal income tax purposes, the Company shall be deemed to have contributed all Company
property and liabilities to a new limited ligbility company in exchange for an interest in such new
limited liability company and, immediately thereafter, the Company will be deemed to liquidate
by distributing interests in the new limited liability company to the Members. -

ARTICLE XI
AMENDMENT OF THE AGREEMENT

11.1  Amendments to_be Adopted by the Company. Each Member agrees that an -
Officer, authorized by the Board to do so, and in accordance with and subject to the limitations
contained in Article VI, may execute, swear to, acknowledge, deliver, file and record whatever
* documents may be required to reflect: |

(a) a change in the location of the principal place of business of the Company
or the registered agent or office of the Company; ‘

(b)  admission of Substituted Members whose admission has been made in
accordance with this Agreement; and

(c) a change that the Board believes is reasonable and necessary or
appropriate to qualify or continue the quahﬁcatlon of the Company as a limited habthty
company under the Laws of any state or that is necessary or advisable in the opinion of
counsel] for the Company to ensure that the Company will not be taxable as a corporation
or otherwise taxed as an entity for federal income tax purposes.

11.2 Amendment Procedures. Except as provided in Section 11.1, all amendmenits to
this Agreement must be in writing and signed by all of the Members. '

ARTICLE XII
MEMBERSHIP INTERESTS

12.1  Certificates. Membership Interests wili not be certificated unless otherwise
approved by, and subject to the provisions set by, the Board. '

122 Registered Holders. The Company shall be entitled to recogrize the exclusive
right of a Person repistered on its books as the owner of the indicated Membershlp Interest and
shall not be bound to recognize any equitable or other claim to or interest in such Membership
Interest on the part of any Person other than such registered owner, whether or not it shall have
express or other notice thereof, except as otherwise provided by Law.
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12.3  Security. For purposes of providing for Transfer of, perfecting a Security Interest
in, and other relevant matters related to, a Membership Interest, the Membership Interest will be
deemed to be a "security" subject to the rules set forth in Chapters § and 9 of the UCC and any
similar UCC provision adopted by any other relevant jurisdiction.

ARTICLE XIII
GENERAL PROVISIONS

13.1  Exhibits and Schedules. All Exhibits and Schedules are incorporated herein by
reference. :

13.2  Parties in Interest. Except for Indemnified Parties as provided in Article VII,
nothing in this Agreement shall provide any benefit to any third party or entitle any third party to
any claim, cause of action, remedy or right of any kind, it being the intent of the Parties that this
Agreement shall not be constrmed as a third-party beneficiary contract. To the full extent
permitted by applicable Law, no creditor or other third party having dealings with a Party shall
have the right to pursue any other right or remedy hereunder or at law or in equity, it being
understood and agreed that the provisions of this Agreement shall be solely for the benefit of,
and may be enforced solely by, the Parties and their respective successors and permitted assigns.

13.3  Confidential Information.

(a) Entire Agreement. The provisions in this Section 13.3 shall amend and
supersede any previously executed confidentiality agreement between or among the
Parties or any of their respective Affiliates regarding the Transactions, which are hereby
terminated, and shall remain in effect for a period of three years from the date any
Member ceases to be a Member hereunder.

(b)  Confidential and Proprietary Nature of Information. The term
"Confidential Information," as used herein, means any and all information, matter or
thing of a secret, confidential or private nature relating to the business of either Party or
the Company-and not generally known or available to the public, inclhiding matters of a
technical nature (such as know how, processes, date and techniques), matters of a
business nature (such as information about costs, profits, markets, sales, customers and
suppliers), matters of a proprietary nature (such as information about patents, patent
applications, copyrights, trade secrets and trademarks), other information of a similar
nature, and any information which has been derived from the foregoing Confidential
Information by either Pariy. Confidential Information includes a "trade secret" under the
Uniform: Trade Secrets Act, Facility plans, discoveries, ideas, comcepts, designs,
drawings, specifications, algorithms, formulae, models, data, source code, object code,
documentation, diagrams, flow charts, research, development, processes, procedures,
environmental information, and financial information, in each case, to the extent reduced

" to writing, The term "Confidential Writing" means any and all statements, letters,
agreements, articles, contracts, bopks, records, policies, reports, tapes, disks, programs
and other written, typed, printeg, photocopied, programmed, recorded, transcribed,
punched, taped, filmed, photographic or graphic material of any kind which contains or
includes Confidential Information. The Parties will clearly label all such Confidential
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Information as "CONFIDENTIAL". For any Confidential Information that is verbally
- disclosed by a Party, the disclosing Party will memorialize in a writing to the recéiving
Party that such information is Confidential Information within five Business Days.

(c)  Nondisclosure. Any and all Confidential Information delivered or made
available by or on behalf of a Party will be maintained-in the strictest confidence by the
receiving Party except to the extent disclosure is properly authorized by the terms of this
Agreement. The receiving Party will not make use of the Confidential Information for its
own or others' purposes, outside of purposes related to the Facility, without the prior
written consent of the disclosing Party, which consent may be withheld in its sole and
absolute discretion. The receiving Party shall not permit any others within its control fo
use the Confidential Information of the disclosing Party in any manner detrimental to the
disclosing Party, The receiving Party will exercise all due care in safeguarding the
Confidential Information against loss, theft or other inadvertent disclosure, and agrees to
take such steps as are necessary to ensure confidentiality is maintained. The receiving
Party shall restrict access fo the disclosing Party’s Confidential Information to
Representatives of the receiving Party on a need to know basis, and shall require all such
Representatives to treat such Confidential Information in strict conﬁdcnce in accordance
with the terms of this Agreement

(d)  Return or Destruction of Information. At any time after termination of
this Agreement, a disclosing Party may request the return or, at the option of the
disclosing Party, the destruction of all Confidential Writings previously delivered to the
receiving Party. Upon receipt of such request, all such Confidential Writings, including
without limitation any copies, summaries or compilations of such writings, still in the
‘receiving Party's possession or under its control shall be promptly returned or destroyed
as requested by the disclosing Party.

(e) Information in the Public Domain. The obligations of restricted use and
strict confidentiality set forth herein shall not extend to any information which: (i} is
legally in possession of the receiving Party prior to receipt thereof from the disclosing
Party; (ii) is independently developed by the receiving Party or its employees,
consultants, affiliates or agents; (iii) enters the public domain through no fault of the
receiving Party or others within its control; (iv) is disclosed to the receiving Party,
without restriction or breach of the confidentiality obligations herein or any other
obligation of confidentiality, by a third party who has the right to make such disclosure;
or (v) is legally required to be disclosed; provided that the receiving Party uses
commercially reasonable efforts to notify the disclosing Party of any request or subpoena
for the production of any Confidential Information and provides the disclosing Party with
an opportunity to resist such a request or subpoena.

£ Remedies. Any breach by the receiving Party of the confidentiality
provisions of this Agreement will cause irreparable harm to the disclosing Party and
which, while substantial, may not be reasonably or adequately compensable by damages.
As a consequence, in addition to any and all other remedies which may be available to
the disclosing Party, whether under this Agreement, by operation of law or in equity, the
disclosing Party shall have the right to seek imjunctive relief, both preliminary and
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permanent, without the posting of a bond if permitted by law, restraining or preventing
any acts or performances contrary to the terms of this Agreement. The existence of any
claim or cause of action of the receiving Party against the disclosing Party shall not
constitute a defense to the enforcement of the confidentiality provisions of this
Agreement.

(g}  Regulatory Exception. CSP shall have the right to use any of Investor's
Confidential Information for the purpose of pursning any and all regulatory approvals
from Governmental Authorities connected with the Facility provided that Investor shall
have the right to review the information that CSP proposes to disclose and that Investor is
reasonably satisfied with the procedures available in the relevant forum to protect the
confidentiality of such information.

134 Public Announcements. Except for statements made or press releases issued (a)
pursuant to the Securities Act or the Securities Exchange Act of 1934, (b) pursuant to any listing
agreement with any national securities exchange or the National Association of Securities
Dealers, Inc., or (¢) as otherwise required by applicable Law, no Member shall issue, or permit
.any of their respective Affiliates to issue, any press release or otherwise make any public
statements with respect to this Agreement or the transactions contemplated hereby without the
prior written consent of the other Member. Subject to any requirements of applicable Law, each
Member will be given the opportunity to review in advance, upon the request of another
Member, all information relating to the transactions contemplated by this Agreement that appear
in any filing made in connection with the transactions contemplated hereby.

13.5 Assignment. This Agreement and all of the provisicns hereof will be binding
upon and inure to the benefit of the Parties and their respective successors and permitted assigns.
This Agreement may only be assigned to the same extent (and only by and to the same Persons)
that Membership Interests in the Company are assignable pursuant to the terms of this
Agreement, Any attempted assignment of this Contribution Agreement other than in strict
accordance with this Section shall be null and void and of no force or effect.

13.6 Dispute Resolution.

(a2}  In the event of a Dispute, the Parties shall attempt to negotiate a just and
equitable settlement thereof. Toward that end, each Party will communicate and/or meet
with the other in good faith, including without limitation communications between
managers who are not directly involved in the issues giving rise to the Dispute, and
aftempt to reach a resolution satisfactory to both Parties. -

(b}  If a Dispute is not resolved pursuant to paragraph (a) above within 30 days
following a request in writing by one Party to the other Party to meet to attempt to
resolve the Dispute, each Party shall have the right fo pursue such rights or remedies as
may arise at law or in equity with respect to the Dispute subject to any provisions of this
Agreement limiting such rights or remedies. The procedures set forth in this Section 13.6
shall not prevent a Party from seeking any interim, preliminary or provisional relief that
is necessary to protect its rights under this Agreement pending the consultation of the
Parties contemplated by this Section 13.6.
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13.7 Submission to Jurisdiction. @EACH PARTY HERETO IRREVOCABLY
SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE FEDERAL COURTS LOCATED
IN FRANKLIN COUNTY, OHIO FOR THE PURPOSES OF ANY ACTION ARISING OUT
OF OR BASED UPON THIS AGREEMENT OR RELATING TO THE SUBJECT MATTER
HEREOF. IF, FOR ANY REASON, THE PARTIES FAIL TO QUALIFY FGR THE
JURISDICTION OF SUCH COURTS, THEN EACH PARTY HERETO IRREVOCARBLY
SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE STATE COURTS OF THE
STATE OF OHIO LOCATED IN FRANKLIN COUNTY, OHIO FOR THE PURPOSES OF
ANY ACTION ARISING OUT OF OR BASED ON THIS AGREEMENT OR RELATING TO
THE SUBJECT MATTER HEREOF. EACH PARTY HERETC IRREVOCABLY AND
UNCONDITIONALLY WAIVES ANY OBJECTION TO THE LAYING OF VENUE OF ANY
ACTION, SUIT OR PROCEEDING IN THE FEDERAL OR STATE COURT IN FRANKLIN
COUNTY, OHIO, AND HEREBY FURTHER IRREVOCABLY AND UNCONDITIONALLY
WAIVES AND AGREES NOT TO PLEAD OR CLAIM IN ANY SUCH COURT THAT ANY
SUCH ACTION, SUIT OR PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN
BROUGHT IN AN INCONVENIENT FORUM.

13.8 Governing Law. This Agreement, and any Dispute hereunder, will be governed
by and construed in accordance with the law of the State of Delaware, without reference to its
conflicts of laws rules that may direct application of the laws of another jurisdiction.

13.9 WAIVER OF JURY TRIAL. EACH PARTY HEREBY IRREVOCABLY AND
UNCONDITIONALLY WAIVES TRIAL BY JURY IN ANY LEGAL ACTION OR
PROCEEDING RELATING TO THIS AGREEMENT AND FOR ANY COUNTERCLAIM

13.10 Notices. Any notice, demand, request or compmunication which is required or
authorized by this Agreement, is to be given in writing to the applicable Party via personal
delivery, mailed by registered or certified mail (return receipt requested) postage prepaid; sent
prepaid by overnight air courier, or by electronic mail to such Party at the following addresses:

- If to Investor:
With a copy to:
If to CSP:

With a copy to:

If to the Company:

With a copy to:
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Such notice, demand, request, or other communication will be deemed to be duly given and
received (i) on the third Business Day after posting if mailed as provided; (ii) when delivered
personally (including delivery by private courier services) unless such day is not a Business Day,
in which case such delivery will be deemed to be made as of the next succeeding Business Day,
or (ili) in the case of electronic mail, the earlier of (A) when receipt is evidenced by written
confirmation generated by the recipient’s electronic mail system or other written response,
showing successful transmission to the recipient’s electronic mail box, and (B) on the third
Business Day after sending. Either Party may change any of the above information effective
upon written notice o the other Party.

13.11 Survival. The provisions of Article VII and this Article XIII shall survive the
termination of this Agreement under the conditions and for the period specified therein, or if no
such period is specified, for an indefinite period.

13,12 Entire Ag;eement. This Agreement and the Equity Contribution Agreement
coliectively represent the entire agreement of the Parties relating to the subject matter hereof, and
incorporate and supersede all other prior agreements, arrangements and understandings between
the Parties with respect hereto and thereto.

13.13 Severability, If any provision of this Agreement is held to be unenforceable or
invalid by a court of competent jurisdiction, the Parties shall negotiate an equitable adjustment to

‘the provisions of this Agreement with a view to effecting, to the extent possible, the ongmal

purpose and intent of this Agreement, and the validity and enforceablhty of the remaining
provisions shall not be affected thereby. :

13.14 Further Assurances. Each Party agrees to do all acts and things and to execute
and deliver such further written instruments, as may from time to time be reasonably reqmred to
catry out the terms and provisions of this Agreement. ~

13.15 Amendment. This Agreement may not be modified or amended except by an
instrument in writing signed by authorized representatives of the Parties.

13.16 Waiver. Either Party may by written instrument waive compliance or
performance by the other Party with any of the covenants or agreements made fo it by the cother
Party contained in this Agreement. The delay or failure on the part of a Party hereto to insist, in
any one instance or more, upon strict performance of any of the terms or conditions of this
Agreement, or to exercise any right or privilege herein conferred shall not be construed as a
waiver of any such terms, conditions, rights or privileges but the same shall continue and remain
in full force and effect. All rights and remedies are cumulative.

13.17 Counterparts. This Agreement may be executed in duplicate original counterparté
that, together, shall constitute one and the same instrument. .

13.18 Remedies.

(a) Remedy Upon Event of Default. For so long as a Member is in Default,
the rights, but not obligations, of such Member hereunder, including the right to vote and
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receive distributions from the Company pursuant to Article V, shall be suspended;
provided, however, that subject to the application of Section 4.3(a)(iv), any distributions
that would have been paid by the Company to such Member except for the application of
this Section 13.18 shall be deposited by the Company into an interest-bearing account
owned and controlled by the Company, and upon (i} such Member no longer being in
Defauit and (ii) if applicable, the final resolition of any dispute between the Company
and such Member related to any Default, the funds held in such account shall be

. distributed as follows: (A) if and to the extent applicable, on behalf of such Member to
the Company to satisfy any obligations owed by such Member to the Company and (B)
with' respect to any funds remaining afier the distribution required under subparagraph
(A), to such Member. With respect to any Default that cannot reasonably be cured by
action of the defaulting Member, such Default shall not be deemed to be continuing after

- the defaulting Member has (i) entered into and satisfied its obligations under a binding
sétilement with the Company related to such Default or (i) satisfied its obligations
arising from arbitration or any judicial proceeding related to such Default.

. ()  Remedy Not Exclusive. The rights of the non-defaulting Members set
forth in Section 4.3 and this Section 13.18 shall be in addition to such other rights and
remedies that may exist at law, in equity or under contract on account of such Default.
Except as expressly provided herein, the rights, obligations and remedies created by this
Agreement are cumulative and in addition fo any other rights, obligations or remedies
otherwise available at law or in equity. Nothing herein shali be considered an election of
remedies. Without limiting the generality of the foregoing, the Members acknowledge
that an award of damages for failure to comply with Sections 3.5, 3.6, 3.10, and 13,19
would not be an adequate remedy for the Members attempting to enforce such provisions,
and accordingly the Members expressly authorize any such Members to bring an action
against the another Member to compel the specific performance by such other Members
of their obligations to comply with such provisions.

- {c)  No Consequential Damages. NOTWITHSTANDING ANYTHING TO

THE CONTRARY, THE MEMBERS WAIVE ANY AND ALL RIGHTS, CLAIMS

"OR CAUSES OF ACTION AGAINST ONE ANOTHER ARISING UNDER THIS

AGREEMENT FOR INDIRECT, INCIDENTAL, CONSEQUENTIAL, PUNITIVE

OR EXEMPLARY DAMAGES, A PARTY MAY RECOVER FROM ANY OTHER

PARTY ALL COSTS, EXPENSES OR DAMAGES INCLUDING INDIRECT,

- CONSEQUENTIAL, INCIDENTAL, EXEMPLARY, PUNITIVE AND OTHER

DAMAGES PAID OR OWED TO ANY THIRD PARTY FOR WHICH SUCH
PARTY HAS A RIGHT TO RECOVER FROM SUCH OTHER PARTY.

13.19 Member Trademarks. Neither the Company nor any Member (nor its Affiliates)
~ shall be permitted to use any trademark owned by any other Member or its Affiliates, without the
express written consent of such Member or its Affiliate or as otherwise required by Law.

[SIGNATUR_E PAGE FOLLOWS]
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IN WITNESS WHEREOQF, the Members have executed this Agreemcnt as of the date
first set forth in thls Agreement.

MEMBERS:

COLUMBUS SOUTHERN POWER
COMPANY

By:
Name:
. Title:

[INVESTOR]

By:
Name:
Title:

Signature Pag.c to First Amended and Restated Limited Lizbility Company Agreement
of Turning Point Solar Generation LLC



OWNERSHI? INFORMATION

- EXHIBIT A TO TPSG LLC AGREEMENT

embe:

1) Columbus
Southern Power
Company

[4.90%]

%o

2} [Investor]

%

0.00%




SCHEDULE 1 TO TPSG LLC AGREEMENT

APPROVED CONTRACTS

[List Material Facility Coniracts and any others assigned under Development Assets Purchasé
Agreement]



SCHEDULE 2 TO TPSG LLC AGREEMENT

APPROVED AFFILIATE CONTRACTS

[Construction Management Agreement.]

[Development Assets Purchase Agreement.]

[Facilities Lease Agreements for each Phase.]

[Facility Contracts Assignment Agreement for each Phase.]
[ITC Benefits Loan Notes for each Phase.]

[Businessr Services Agreement. ]

[Land Acquisition Agreements.]



SCHEDULE 6.2 TO TPSG LLC AGREEMENT

LIST OF INITIAL AND ALTERNATE BOARD MEMBERS
AND INITIAL OFFICERS

Initial Board Members and Alternate Board Mém‘bers

CSP Member: :
Initial Board Member
Attention:
: Facsimile:
Initial Alternaie Board
Member
Attention:
_ Facsimile:
Investor Member: .
Initial Board Member
Attention:
Facsimile:
Initial Alernate Board
Member
Attention:
| Facsimile:
Initial Officers
President: [To be appointed by Investor]

Vice President: [To be appointed by CSP]
Treasurer: [To be appointed by CSP]

Secretary: [To be appointed by CSP)



ANNEX A TO TPSG LLC AGREEMENT

FORM OF GUARANTY

This Guaranty Agreement (the "Guaranty™) is made by ("Guarantdr“),
Corporation, in favor of [Member] and Turning Pomt Solar Generation LLC
{1nd1v1dually and collectively, the "Counterparty").

WHEREAS, Counterparty is or may become party to (i) that certain Equity Contribution
Agreement dated as of ‘ , and (ii) that certain First Amended and Restated
Limited. Liability Company Agreement dated as of , each by and between
[Member] ("Company™) and the Counterparty (individually and collectively, the "Agreement");
and

WHEREAS, the Guarantor is an affiliate of Company, and will receive substantial and direct
benefits from the transactions contemplated by the Agreement and has agreed to enter into this
Guaranty to provide assurance for the payment obligations of Company in connectzon with the
Agreement and to induce the Counterparty to enter-into the Agreement.

NOW, THEREFORE, in consideration of good and valuable tonsideration, the adequacy, receipt
and sufficiency of which are hereby acknowledged, the Guarantor hereby agrees as follows:

1. Guaranty, The Guarantor hereby unconditionally, irrevocably and absolutely guarantees
the punctual payment when due (subject to written demand in accordance with Paragraph 6
below) of Company's payment obligations arising under the Agreement, as such Agreement may
be amended or modified by agreement between Company and the Counterparty from time to
time (collectively, the "Guaranteed Obligations"}. In addition, Guarantor shall reimburse
Counterparty for all sums paid fo Counterparty by Company with respect to such Guaranteed
Obligations which Counterparty is subsequently required to return to Company or a
representative of Company's creditors as a result of Company's bankrupicy, . insolvency,
reorganization, liquidation, receivership, or similar proceeding. The Guarantor's obligations and
liability under this Guaranty shall be limited to payment obligations only and the Guarantor shall -
have no obligation to perform under the Agreement, including, without limitation, to sell,
deliver, supply or transport gas, electricity or any other commodity.

If all or a part of any payment made by Guarantor to Counterparty hereunder is later
determined to have been improper because such amount was not actually owed by Company to
Counterparty under the Agreement or such payment was otherwise unjustified, Counterparty
- shall repay such amount to Guarantor within ten (10) business days of written demand by
Guarantor together with any interest, reasonable attorneys' fees, and/or costs of collection, if any,
required by the Agreement to be paid by Counterparty in the collection of such amount,

2. Guaranty Absolute. The liability of Guarantor under this Guaranty shall be absolute,
irrevocable and unconditional irrespective of: :

(a})  any defect or deficiency in the Agreement or any other documents executed in
connection with any Agreement;



{b)  any modification, extension or waiver of any of the terms of the Agreement;

(c) any change in the time, manner, terms or place of payment of or in any other term
of, all or any of the Guaranteed Obligations, or any other amendment or waiver of or any consent
to departure from the Agreement or any other agreement or instrument executed in connection
therewith;

{d)  any sale, exchange, release or non-perfection of any property standing as security
for the liabilities hereby guaranteed or any liabilities incurred directly or indirectly hereunder or
any setoff against any of said liabilities, or any release or amendment or waiver of or consent to
departure from any other guaranty, for all or any of the Guaranteed Obhgatlons

()  exceptasto apphcab]c statutes of limitation, failure, omission, delay, waiver or
refusal by the Counterparty to exercise, in whole or in part, any right or remedy held by the
Counterparty with respect to the Agreement or any transaction under the Agreement; or '

(f) any change in the existence, structure or ownership of the Guarantor or Company,
or any bankruptcy, insolvency, reorganization, llqu1datlon, receivership, or similar proceeding
affecting Company or its assets.

The obligations of the Guarantor hereunder are several and not joint with Company or
any other person, and are primary obligations for which the Guarantor is the principal obligor.
There are no conditions precedent to the enforcement of this Guaranty, except as expressly
contained herein. It shall not be necessary for the Counterparty, in order to enforce payment by
the Guarantor under this Guaranty, to exhaust its remedies against Company, any collateral
pledged by Company, any other guarantor, or any other person liable for the payment or
performance of the Guaranteed Obligations. This Guaranty is one of payment and not of
collection and shall apply regardless of whether recovery of all such Guaranteed Obligations
may be discharged, or uncollectible in any bankruptcy, insolvency, recrganization, liquidation,
receivership, or similar proceeding affecting Company or its assets.

Without limiting Guarantor's own defenses and rights hereunder, Guarantor reserves to
itself all rights, setoffs, counterclaims and other defenses to which Company is. or may be
entitled to arising from or out of the Agreements or otherwise, except as limited herein and
except for defenses arising out of the bankrupicy, insolvency, reorganization, liquidation,
~receivership, or similar proceeding affecting Company or its assets.

3. Waiver. Guarantor hereby waives:

@ except for the acceptance required from Counterparty below, notice of acceptance
of this Guaranty, notice of the creation or existence of any of the Guaranteed Obligations and
notice of any action by the Counterparty in: reliance hereon or in connection herewith,

(b)  notice of the entry into the Agreement between Company and the Counterparty
and notice of any amendments, supplements or modifications thereto; or any waiver of consent

under any Agreement, including waivers of the payment and performance of the obligations
thereunder; :
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(c)  notice of any increase, reduction or rearrangement of Company's obligations
under the Agreement or notice of any extension of time for the payment of any sums due and
payable to the Counterparty under the Agreement;

(dy  except as expréssly set forth herein, presentment, demand for payment, notice of
dishonor or nonpayment, protest and notice of protest or any other notice of any other kind with
respect to the Guaranteed Obligations; and :

(¢)  any requirement that suit be brought against, or any other action by the
Counterparty be taken against, or any notice of default or other notice be given to, or any
demand be made on, Company or any other person, or that any other action be taken or not taken
. as a condition to the Guarantor's liability for the Guaranteed Obligations under this Guaranty or
as a condition to the enforcement of this Guaranty against the Guarantor.

4, Subrogation. The Guarantor shall be subrogated to all rights of the Counterparty against
Company in respect of any amounts paid by the Guarantor pursuant to the Guaranty, provided
that the Guarantor waives any rights it may acquire by way of subrogation under this Guaranty,
by any payment made hereunder or otherwise (including, without limitation, any statutory rights
of subrogation under Section 509 of the Bankruptcy Code, 11 U.S.C. §509, or otherwise),
reimbursement, exoneration, contribution, indemnification, or any right to participate in any -
claim or remedy of the Counterparty against Company or any collateral which the Counterparty
now has or acquires, until all of the Guaranteed Obligations shall have been irrevocably paid to
the Counterparty in full. If (a) the Guarantor shall perform and shall make payment fo the
Counterparty of all or any part of the Guaranteed Obligations and (b) all the Guaranteed
Obligations shall have been paid in full, the Counterparty shall, at the Guarantor's request,
execute and deliver fo the Guarantor appropriate documents necessary to evidence the transfer by
subrogation to the Guarantor of any interest in the Guaranteed Obligations resulting from such
payment by the Guarantor.

3. Notices. All demands, notices and other communications provided for hereunder shall,
unless otherwise specifically provided herein, (a) be in writing addressed to the party receiving
the notice at the address set forth below or at such other address as may be designated by written
notice, from time to time, to the other party, and (b) be effective upon delivery, when mailed by
U.S. mail, registered or certified, return receipt requested, postage prepaid, or personally
delivered. Notices shall be sent to the following addresses:

If to Counterparty:

Columbus Southern Power Company

C/O American Electric Power Service Corporation
155 W. Nationwide Blvd, Suite 500
Columbus, OH 43215

Attn: Chief Credit Officer



If to Guarantor:

[Address]

6. Demand and Payment. Counterparty is not entitled to make demand upon Guarantor
unti} a default occurs in payment of any Guaranteed Obligations by Company to Counterparty.
Any demand by the Counterparty for payment hereunder shall be in writing, reference this
Guaranty, reference the Guaranteed Obligations, and signed by a duly authorized representative
of the Counterparty and delivered to the Guarantor pursuant fo Paragraph 5 hereof. There are no
other requirements of notice, presentment or demand. The Guarantor shall pay, or cause to be
paid, such Guaranteed Obligations within ten (10) business days of receipt of such demand.

7. Costs and Expenses. In the event Counterparty engages in litigation to enforce this
Guaranty, Guarantor agrees to pay, in addition to any amounts of Company which Guarantor has
otherwise guaranteed fo pay hereunder, any and all costs and expenses incurred by Counterparty
(including reasonable attorneys' fees) in enforcing this Guaranty.

8.. No Waiver; Remedies. Except as to applicable statutes of Jimitation, no failure on the
part of Counterparty to exercise, and no delay in exercising, any right hereunder shall operate as
a waiver thereof, nor shall any single or partial exercise of any right hereunder preclude any
other or further exercise thereof ¢r the exercise of any other right. The remedies herein provided
are cumulative and not exclusive of any remedies provided by law.

9. Term; Termination.  This Guaranty shall continue in full force and effect from the -
Effective Date until the earlier of (i) the expiration of the Agreement and (ii) the date that all of
the Guaranteed Obligations shall have been fully satisfied (the "Termination Date"); provided,
however, the termination of this Guaranty shall not affect Guarantor's obligations hersunder wnh
respect to any transaction entered into prior to such Termination Date.

10.  Assigoment; Successors and Assigns. The Guarantor and the Counterparty shall not
assign its rights or obligations hereunder without the prior written consent of the other party, and
any assignment without such prior written consent shall be null and void and of no force or
effect. Notwithstanding the foregoing, the Guarantor may without the prior written consent of
the Counterparty assign its rights hereunder to any entity that purchases all or substantially all of
the assefs of the Guarantor, or upon a permitted assignment of the Agreement, to any entity that
shall assume in writing the obligations of the Guarantor, provided such successor entity is
organized and domiciled under the laws of the United States and has a credit rating equal or
superior o the Guarantor (but in no event worse than at least BBB from Standard and Poor's or
Baa2 from Moody's). This Guaranty shall be binding upon and inure to the benefit of the each
party hereto and their respective successors and permitted assigns.

1. Amendments, etc. Subject to the Guarantor's right to terminate this Guaranty pursuant to
Paragraph 9 hereof, no amendment of this Guaranty shall be effective unless in writing and
signed by Guarantor and Counterparty. No waiver of any provision of this Guaranty nor consent
to any departure by the Guarantor therefrom shall in any event be effective unless such waiver




shall be in writing and signed by Counterparty. Any such waiver shall be effective only in the
specific instance and for the specific purpose for which it was given.

12.  Captions. The captions in this Guaranty have been inserted for convenience only and
shall be given no substantive meaning or significance whatsoever in construing the terms and
provisions of this Guaranty. '

13. Representation and Warranties.

The Guarantor represents and warrants as follows:

(a)  The Guaranfor is duly organized, validly existing and in good standing under the |
laws of the jurisdiction of its incorporation and has full corporate power to execute, deliver and
perform this Guaranty.

()  The execution, delivery and performance of this Guaranty have been and remain
duly authorized by all necessary corporate action and do not contravene the Guarantor's
constitutional documents or any contractual restriction binding on the Guarantor or its assets.

{c}  This Guaranty constitutes the legal, valid and binding obligation of the Guarantor
enforceable against Guarantor in accordance with its terms, subject, as to enforcement, to
bankruptcy, insolvency, reorganization and other laws of general applicability relating to or
* affecting creditor’s rights and to genera! equity principles. '

{d) The person signing this Guaranty on Guarantor's behalf has been properly
authorized by corporate action to do s0.

14.  GOVERNING LAW. THIS GUARANTY SHALL BE GOVERNED BY, AND
CONSTRUED IN ACCCRDANCE WITH, THE LAWS OF THE STATE OF NEW YORK
WITHOUT REGARD OR REFERENCE TO THE CONFLICT OF LAWS PRINCIPLES OF
ANY JURISDICTION, However, if any provision of this Guaranty shall be prohibited by or
invalid under such law, such provision shall be ineffective to the extent of such prohibition or
invalidity without invalidating the remainder of such provision or the remaining provisions of
this Guaranty.

15.  Entire Agreement and Termination of Prior Guaranty. This Guaranty constitutes the
entire agreement and understanding between Guarantor and Counterparty with respect to the
Guaranteed Obligations and supersedes and replaces in its entirety any and all guaranties
previously issued by Guarantor to Counterparty with respect to the Guaranteed Obligations, or
any part of them, (collectively, "Prior Guaranty"). Notwithstanding the fact that certain of
Company's payment obligations that arise prior to the expiration or termination date of the Prior
Guaranty (the "Pre-Existing Obligations") may, by the terms of the Prior Guaranty, continue to
be guaranteed by the Prior Guaranty after such expiration or termination date, the Prior Guaranty
is terminated for all purposes, including purposes of the Pre-Existing Obligations. All Pre-
Existing Obligations are hereby deemed to be Guaranteed Obligations for the purposes of this
Guaranty. '

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK.
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IN WITNESS WHEREOF, the Guarantor has caused this Guaranty to be duly executed
and delivered by its duly authorized representative effective as of this day of
, ("Effective Date").

Narne:
Title:

ACCEPTED AND AGREED TO THIS
_ DAYOF___. _ ,20__

COLUMBUS SOUTHERN POWER COMPANY .

By:
Name:
Title:
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SCHEDULE 1
REQUIRED EQUITY CONTRIBUTIONS; MEMBERSHIP INTERESTS
Reqguired Egl uity Contributions
CSP Required Equity Contribution sﬁall be $

Investor Required Equity Contribution shall be $

Membership Interests

{To reflect 4.90% Common Interest for CSP, | %] Preferred Interest held by CSP, and
. balance held as Common Interest by Investor.]



‘ _APPENDIX II . :
TO PARTICIPATION AGREEMENT
BETWEEN TURNING POINT AND AEP OHIO

FORM OF FACILITIES LEASE

See attached.



[Note: This form is subject in all respects fo negotiations
with and comments from the Investor,
the Construction Lenders and the RUS,]

[NOTE: Add any notices/headings required by Oﬁio Law]

FORM OF

_ FACILITIES LEASE AGREEMENT

between
TURNING POINT SOLAR GENERATION LLC
as Lessor
and
[CSP][OPCO]

~ as Lessee

PHASE ___OF TURNING POINT SOLAR PROJECT

Dated as of | ]



ARTICLE 1

1.1
12

ARTICLE 2

21
22
2.3
2.4
2.5
2.6

ARTICLE 3

31
32
33

ARTICLE 4
4.1
42

ARTICLE §

5.1
52

ARTICLE 6

6.1
6.2
6.3

ARTICLE 7

7.1
7.2
13
74
7.5
7.6
7.7

ARTICLE 8

8.1
8.2

ARTICLE 9

TABLE OF CONTENTS

Page

DEFINITIONS ......ooocvviirmnn v aeas b 1
Defined TS ..ot s e essesasanres i 1
General Construction........oovveen. et s trererrearnrene et ts 14
LEASE OF LEASED PHASE; LEASE TERM.......cconvrnininnannene, OTN 16
Acceptance and Lease of Leased Phase ....cococeennmnnimrnensncnes s s 16
Acceptance Procedure .......ccoeeieciniiniinn: SO e 16
LE8SE TEITII cooverievs e sricassee s e baes e e ensassas s e e sne e et e sesas s er s sasbaebnnba s e sasanes 16
AS IS, WHERE IS Condition......cccoviieiiininriirinncssnrsnirecsnsensssresssn s sssses e sessssans 16
INO RePreSentation ....ccccevveriererrrieneerneserssesersiessssermessersneveenssessesensnnsssass srsnssns 17
ASSIZNMENE O PLOPEILY ..vvvvervresireertrerers s rssssarereresesessssmsssessrssssesers s ssssessasssesesarssas 17
PAYMENT OF RENT ...ccvimvvirvmrnriinsrecsrnerensesressesssssesesesssssrssssssessssesreiasies 18
Basic REDL...coc ittt Feet et aeses 18
Supplemental Rent........cccovvenccnicriicnnenne, e eeteee e e e ettt st ennn e s saenaeabantes 18
Method of PAYIENT .......cooriiiiee et cr e saen e e e ereesnins .18
QUIET ENJOYMENT; ACCESS.......... et e et r e s ne e e e e raes 19
Non Interference and Quiet Enjoyment .............................................. eetrenrenas —
AATCESS 1 vurvamrirerseiessssssessamsssmsesessssmssssssossssssssessssasonessmssssssssresssssrssmosssessssssosnserones 18
NET LEASE, ETC oottt isetreimes s bt sssssserspesssssssen s sassasses 19
Net Lease; No Setoff; Etc..ooveveeeeecn v e, BRSSPI 19
No Lease Termination or Abatement ........ccccocvrcvreinrrrinsenssenninensienenas SRR 20
LESSEE ACKNOWLEDGEMENTS ...ttt snssnsas s snsnas 21
RASK OF 0SS v srase s e st bese s erne et e s prsane srnvaaens trreveareesnenseeieesans 21
No Obligation of Lessor 10 Repair, 61C..c..omimiminicniimommeeiesereessiees 21
No Llablhty OF LeSS0T o e s e sres et s ee e e e sa e ne e s 21
POSSBSSION AND USE OF THE LEASED PHASE, ETC....ccccecccvevene. 21
Possession, Use and Operation of the Leased Phase Generally ......ccocoeniiiiii 21
Arrangements for Utilites and Renewable Energy Deliveries ......ccooveviivvcnnnnen. 21
Arrangements for Pre-BTD Energy Production ..o eeivseversminsesesereresseserennns 22
Meters, Scheduling, Curtailment .........ccoreerrei e et et rree e 22
REC CertifICBUON ..ot iviimesisreimersirinssraseesrssssrvssssessestessssisssassesessesarsssstasonersonses 22
REPOILS, BLC ..ottt e s secaese e sss s snsreessnsaenaesrssennsssnssasassmessens 22
Grants of Easements and Releases ...........ccooivivinneninnnrensisienrsisseserssiosesserenens 23
MAINTENANCE AND REPAIR; REPLACEMENTS; REPORTS............ 23
Maintenance and Repair; REMHTI ........cooiiiiviiiiincereeissess e rsseretssssenesensenses 23
Replacement of Parts........cccoovivnicinnenn. e b e et et ae e 24
MODIFICATIONS, ETC......ccicicvinnninienns esneterienannre s asa st et b nseton 24
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FACILITIES LEASE AGREEMENT

This FACILITIES LEASE AGREEMENT (this "Lease™), dated as of
I l, between TURNING POINT SOLAR GENERATION LLC, a Delaware limited hablllt}'
company, as lessor (the "Lessor"), and [OPCO/CSP}, an Ohio corporation, as lessee (the
"Lessee").

In conpsideration of the mutual agreements herein contained, and of other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and
intending to be legally bound hereby, the parties hereto agree as follows:

ARTICLE 1

DEFINITIONS

[Note: Defined terms and'other provisions of this agreement will be reconciled fo the
Participation Agreement (as amended) and the other Transaction Documents as of the
Phase 1 Financial Closing.]

- 1.1 Defined Terms. Unless a clear contrary intention appears, terms defined berein
have the respective indicated meanings when used in this Lease:

"Actual Knowledge" shall mean, with respect to any Person, actual knowledge of, or
receipt of written notice by, an officer (or other employee whose responsibilities inclide the
administration of the Leased Phase or this Lease, as the case may be) of such Person.

"Affiliate” means, with respect to any Person, any other Person that Confrols, is
Controlled by or is under common Control with such other Person.

"Applicable Laws" shall mean, as to any Person, all existing and future laws (including
all Environmental Laws), rules, regulations, statutes, treaties, codes, ordinances, permits,
certificates, orders, decrees, rulings, directives, binding judgments, injunctions, writs,
determinations, awards, permits, licenses and concessions of and interpretations by, any
Governmental Authorities having the force of law, as the same may be issued or promulgated
from time to time, which are applicable to (a) such Person with respect to the ownership and/or
operation of the Property and the transactions contemplated by this Lease or (b) the Property or
any part thereof or the ownership, acquisition, installation, construction, operation, mortgaging,
occupancy, possesswn use, non use or condl’uon of the Property or any part thereof.

"Appurtenant Rights" shall mean (i) all agreements easements, rights of way (including
the right of way granted under the Right of Way Agreement for the 69 kv line) or use, rights of
ingress or egress, privileges, appurtenances, tenements, hereditaments and other rights and
benefits at any time belonging or pertaining to the Land or the Improvements, including the use
of any streets, ways, alleys, vaults or strips of land adjoining, abutting, adjacent or contiguous to
the Land and (ii) all permits, lcenses and rights, whether or not of record, appurtenant to the
Land.



"Basic Rent" means, for any Payment Date, the sum of (i) the aggregate principal
amounts payable on such Payment Date under the Financing Documents, plus (ii) the aggregate
amount of Financing Costs payable on such Payment Date, as calculated in accordance with the
applicable Financing Documents, plus (iii) the aggregate amount of Services Fees payable by
Lessor under the Business Services Agreement on such Payment Date, plus (iv) the aggregate
amount of Owner Return payable on such Payment Date on the Contributions, as calculated in
accordance with the TPSG LLC Agreement.

"Beneficial Environmental Interests" means all Non-Power Attributes associated in any
way, directly or indirectly, w1th the Leased Phase and all RECs associated with such Non-Power
Attributes.

"Block" means all Equipment (including (i) tables of modules, any underground or
overground collection system cables, grounding transformers, combiner boxes, junction boxes,
disconnect switches, breakers and any other Equipment connecting such tables of Medules to the
inverter input, (ii) the inverter and padmount transformer, and (iii) any underground or
overground collection system cables, grounding transformers, junction boxes, disconnect
switches, breakers and other equipment connecting such inverter and transformer to the medium
voltage bus) necessary to transmlt electricity from modules having an aggregate nornmal rating
of 1 MWac.

"Block Tumover Date” means the date on which Lessor assumes the care, custody and
control of and risk of loss with respect to any Block and commences delivery to the grid of
commercial quantities of electricity generated by such Block, which shall be the day following
the Block Substantial Completion Date (as defined in the EPC Construction Contract) for such
Block. - ,

"Breakage Costs" shall mean any indemnification for funding losses contained in any
Financing Document.

"Business Day" shall mean f(a}/ means any day on which commercial banks in New
York City, New York and Columbus, Ohic are open for business [fand (B) if the applicable
Business Day relates to any Payments as to which the Financing Costs or Owner Return are
based on a LIBO Rate, any day which is a "Business Day" described in clause (a) and which is
also a day for trading in Dollar deposits by and between commercial banks in the London
interbank market].

"Business Services Agreement” means the Business Services Agreement dated as of
. , entered into between Lessor and American Electiic Power Service

- Corporation.

"Casualty" shall mean any damage to or destruction of all or any portion of the Leased
Phase as a result of a fire, earthquake, vandalism, explosion, collision, storm, lightning, ot other
similar event.

*Claims" shall mean any and all actions, causes of action, suifs, fines, penalties, claims,

demands, liabilities, losses, and reasonable cut of pocket costs and expenses (including
reasonable attorneys' and, with the consent of Lessee unless a Lease Event of Default has
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occurred and is continuing or a Lease Termination Notice has been given hereunder, consultants’
fees and expenses) of any nature whatsoever (but excluding, in any event, Taxes).

"Code" shall mean the Internhl Revenue Code of 1986, and the rules and regulations
promulgated thereunder.

"Condemnation” shall mean any taking or sale of the use, access, occupancy, easement
rights or title to the Leased Phase or any part thereof, wholly or partially (temporarily or
‘permanently), by or on account of any actual eminent domain or expropriation proceeding or
other taking by any Person having the power of eminent domain or expropriation in the exercise
of such power, or by or on account of an eviction by paramount title or any transfer made in lHeu
of any such proceeding or action.

"Construction Contracts" shall mean the EPC Construction Contracts and the Supply
Agreements. :

"Construction Debt Financing” means the loans obtained by Lessor pursuant to the
Construction Debt Financing Documents, including any such financing converted to term loans.

"Construction Debt Financing Documents" means the commitment letters, loan and credit
agreements, notes, security agreements, intercreditor agreements, mortgages, deeds of trust,
interest rate exchanges, swap agrecments and other documents relating to the development,
bridge or construction debt financing for the Leased Phase including any such documents
representing such financing converted to term loans.

"Construction Lenders" means, collectively any lender(s) or any other financiers
providing any Construction Debt Financing,

"Contest" shall mean, with respect to {a) any Liens arising by operation of law,
materialmen's, mechanics', workmen's, repairmen's, employees', carriers, warehousemen's and
other like Liens or other Claims {each, a "Subject Claim") or any Applicable Law affecting any
Person or its property, or (b) any Taxes or any Lien imposed on property of such Person (or the
related underlying claim for labor, material, supplies or services) by any Government Authority
for Taxes, or any proceeding commenced by any Governmental Authority against any Person to
impose or collect any Tax, a contest of the amount, validity or application, in whole or in part, of
such Subject Claim or Applicable Law pursued in good faith and by appropriate legal,
administrative or other proceedings diligently conducted so long as: (1) adequate reserves have
been established with respect to such Subject Claim or Applicable Law, as the case may be, in
accordance with GAAP, (ii) during the period of such Contest the enforcement of such Subject
Claim or Applicable Law, as the case may be, is effectively stayed, and (iii) such contest, in the
case of Applicable Law, does not involve any material risk of (A) foreclosure, sale, forfeiture or
loss of, or imposition of any material Lien on, the Leased Phase or any part thereof, or (B) the
impairment of the ownership, use, operation or maintenance of the Leased Phase or any part
thereof, and (iv) during the period of such Contest there shall be no risk of the imposition of
criminal liability or civil penalties or fines (that in the case of such civil penalties or fines are not
fully indemnifiable by Lessee} on Lessor. The term "Contest” used as a verb shall have a

‘correlative meaning,



"Contingent Payments” shall mean amounts paysble to any Lease Indemnified Persons -
pursuant to Article XVII

"Control"(including its derivatives and similar terms) of a Person means ownership,
directly or indirectly, of 50% or more of the voting securities of such Person or the power to
direct the management or policies of such Person, whether by operation of law, by contract or
otherwise, : :

"Covered Taxes" means the Transfer Taxes and Property Taxes indemnified by the
Lessee pursuant to Section 17.2(a) of this Lease.

"Creditworthy Entity" means a Person having at the applicable time a credit rating of (i)
BBB or better from Standard & Poor's Rating Services and (ii) Baa2 or better from Moody's
Investors Service, Inc.

{"CSP" means Columbus Southern Power Company, an Ohio corporation and an
Affiliate of Lessee.]

"Defauli Rate" means with respect to any overdue Base Rent owed by the Lessee
hereunder, a rate per annum equal to the sum of the interest rate in effect at such time with
respect to such Basic Rent plus 2%; provided, that in the case of overdue principal with respect
to Basic Rent calculated using the LIBO Rate, after the end of the interest period under the
Financing Documents with respect to such Basic Rent, the Default Rate shall equal the Base Rate
in effect at such time plus 2%.

"Delivery Point" means the 69 kV busbar located at the Interconnection Provider's
fCumberland Substation], at which point the quantities of renewable energy and ancillary
services delivered are recorded and measured by the Interconnection Provider's revenue meters.

"Designee” shall mean any Person to which Lessee assigns a Lease Purchase Option
pursuant to Section 14.1{c).

"Dispute” means any dispute, claim {of any and every kind or type, whether based on
confract, tort, statute, regulation, or otherwise, including counterclaims and cross-clajms),
conflict, controversy or disagreement arising out of, relating to, or connected with this Lease, or
any provision hereof, including any dispute as to the construction, validity, interpretation,
enforceability, violation, default or breach of this Lease.

"Dollars” and "$" means lawful money of the United States of America.

"Early Lease Purchase Option" shall have the meaning set forth in Section 14.1.

"Environmental Action” shall mean any administrative, regulatory or judicial action, suit,
demand, demand letter, claim, notice of noncompliance or violation, notice of liability or
potential liability, investigation, proceeding, consent order or consent agreement arising under
any Environmental Law or arising from alleged injury or threat of injury to human health, safety,
natural resources, land use or the environment in connection with or arising from exposure to or
the actual or potential Release of Hazardous Materials, including, without limitation, (a) by any



Governmental Authority for enforcement, cleanup, removal, response, remedial or other actions
or damages and (b) by any Governmental Authority or any third party for damages, contribution,
indemnification, cost recovery, compensation or injunctive relief.

"Environmental Law" shali mean all existing and future federal, state, regional, county or
local law (as well as obligations, duties, and requirements under common law), statute,
ordinance, code, rule, regulation, license, permit, authorization, approval, covenant,
administrative or cowrt order, judgment, decree or injunction or any agreement with a
Governmental Authority applicable to the ownership and/or operation of the Property and the
transactions contemplated by this Lease: '

(a)  relating to Hazardous Materials or substances containing Hazardous
Materials (or the investigation, cleanup, removal, remediation or encapsulation thereof, or
any other response thereto), or the regulation or protection of human health, safety
(including work place safety), natural resources, land use, or the environment, including
air, water vapor, surface water, groundwater, drinking water, land (including surface or
subsurface), plant, aquatic and animal life, or

-(b)  concerning exposuré to, or injury or damage caused by, or the use,
containment, storage, recycling, treatment, generation, discharge, emission, Release or
threatened Release, transportation, processing, handling, labeling, production, disposal or
remediation of any Hazardous Materials or Hazardous Condition.

"Environmental Violation" shall mean any activity, occwrrence or condition that violates
or results in noncompliance with any Environmental Law or Governmental Approval pursuant to
an Environmental Law.

"EPC Construction Contract” means the engineeﬁng, procurement and construction
contract entered into with the EPC Construction Contractor for Phase 1, Phase 2 and Phase 3.

"EPC Construction Contractor" means the counterparty to the EPC Construction Contract
for each Phase.

- "Equipment" means all "equipment" as defined in Article 9 of the Uniform Commercial
Code and, to the extent not otherwise included, all of the following equipment: solar
photovoltaic modules, solar racking systems, dc collection lines, inverters, ac collection lines,
pad mount transformers, step-up transformers, interconnection facilities, transmission lines, and
other personal property purchased, leased or otherwise acquired at any time attached to,
contained in or used or usable in connection with operation or maintenance of, the Leased Phase,
and all parts thereof, additions and accessions thereto, and replacement patts therefor.

"Event of Loss" shall mean the loss of all or a substantial portion of the L.eased Phase or
the use thereof due to destruction, damage beyond economical repair or rendition of the Leased
Phase permanently unfit for the Intended Use on a commercially feasible basis, such that the
diminution in the Value of the Leased Phase exceeds §0%.

‘ "Expiration Date" means the twenty-fifty (25™) anniversary of the Phase Acceptance
Date. '



"Facility" means the Land (including all Appurtenant Rights) and the Improvements
(including the Fixtures and Equipment) constructed thercon, which is contemplated to be a 49.9
MW (ac) solar photovoltaic electric generating facility fand related facil’ities]ﬂ\’ote The tie line
and mtercannecnon equipment will be common to all three Phases] located-in Noble County,
Ohio.

“Facility Confracts" means the Material Facility Contracts and any other agreement
entered into by or on behalf of Lessor, with any Person for the acquisition of property or property
rights, or the provision of materials, goods or services essential to the development, construction,
financing, operation or maintenance of the Facility or for guaranteeing the performance of such
agreements.

"Facility Contracts Assignment Agreement” means the Facility Contracts Assignment
Agreement, substantially in the form attached hereto as Exhibit B, to be entered into by the
Parties in accordance with Section 2.6(a).

"Financing" means the Construction Debt Financing, the ITC Benefits Loan, the RUS
Debt Refinancing or any other senior secured indebtedness of the Lessor.

["Financing Costs" shall mean interest (including interest charged af a "default rate")
due on outstanding Loans under the Financing Documents as computed and payable in
accordance with the terms of the applicable Financing Documents.]

Lig

Financing Documents" means the Construction Debt Financing Documents, the ITC
Benefits Loan Note and the RUS Debt Refinancing Documents in effect from time to time
during the Lease Term.

"Financing Party" means the Construction Lenders, Lessee and the RUS.

["Final Project Costs" shall have the meaning set forth in the EPC Constructzon
Contracts.]

"Fixtures" shall mean any items of Equipment at any time affixed to or constituting a part
of any Improvements, including all components thereof, located in or on the Land, together with
all replacements, modifications, alterations and additions thereto,

"GAAP" means generally accepted accounting principles as recognized by the American
Institute of Certified Public Accountants, as in effect from time to time, consistently applied and
maintained on a consistent basis for a Person throughout the period mdlcated and consistent with
such Person's prior financial practice.

"GATS" means the Generation Aftribute Tracking System administered by PIM
Environmental Information Services, Inc. ("PJM-EIS") and providing environmental and
emissions attributes reporting and tracking services to its subscribers in support of renewable
portfolio standards and other information disclosure requirements that may be implemented by
governmental authorities. GATS tracks generation attributes and the ownership of the attributes
as they are fraded or used to meet standards of governmental authorities. GATS includes any



successor tracking systém or systems with the same or similar purpose administered by PIM-
EIS.

"Governmental Approval' means any permit, license, approval or authorization of, filing
with, or notice to any Governmental Authority.

"Governmental Authority" means any federal, state, tribal, county, municipal, or other
authority or judicial, executive, administrative, legislative or regulatory agency, board, body,
department, bureau, commission, instrumentality, court tribunal or quasi governmental authority
{(or a combination or permutation thereof) in any- jurisdiction (domestic or foreign) having
jurisdiction over the Leased Phase or any portion thereof, or a Party, or any of the Transactions
or matters contemplated by this Agreement. ‘

"Hazardous Condition" shall mean any condition that violates or that results in
noncompliance with, or a duty to report, investigate or remediate, under any Environmental Law.

"Hazardous Materials" means (a) any substance, emission or material including asbestos,
now or hereafter defined as, listed as or specified in a Law as a "regulated substance,"
"hazardous substance," "toxic substance," "pesticide,” “hazardous waste,” "hazardous material”
or any similar or like classification or categorization under any Law including by reason of
ignitability, corrosivity, reactivity, cartinogenicity or reproductive or other toxicity of any kind,
(b) any products or substances containing petroleum, asbestos, or polychlerinated blphenyls or
(c) any substance, emission or material determined to be hazardous or harmful

"Improvements" shall mean all buildings, structures, and other improvements of every
kind (including Fixtures and Equipment) existing at any time and from time to time on or under
the Land, together with any and all appurtenances on the Land, to such buildings, structures or
improvements, including sidewalks, utility pipes, conduits and lines, parking areas and

roadways, and including all additions to or changes in such Improvements at any time located on
the Land.

_ "Insurance Requirements" shall mean, as applicable, insurance meeting the requirement
of Article XII, on terms and conditions of any insurance policy required by this Lease, and all
requirements of the issuer of any such policy.

"Intended Use" shall mean the construction operation and maintenance of a solar
photovoltaic electric generation facility.

"Interconnection Agreement” means the generation interconnection agreement between
Lessor and the Interconnection Provider for interconnection of [Phase 1j{Phase 2]{Phase 3] to
the Transmission Provider's System, as such agreement may be amended from time to time
[pursuant to PJM Queue 4 [. [Note: Insert queue # matching applicable Phase. ]

"Interconnection Facilities" means the facilities necessary to connect Transmission
Provider's existing electric system to the Delivery Point, including breakers, bus work, bus
relays, and associated equipment installed by the Interconnection Provider for the direct purpose
of interconnecting the Facility, along with any easements, rights of way, surface use agreements
and other interests or rights in real estate reasonably necessary for the construction, operation
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and maintenance of such facilities. Arrangements for the installation and operation of the
Interconnection Facilities shall be governed by the Interconnection Agreement.

"Interconpiection Provider" means the Transmission Operator or any Transmission
Provider responsible for the operation of the Interconnection Facilities and other equipment and
facilities with which the Facility interconnects at the Delivery Point. ‘

"Investor" means the Person (other than AEP Ohio) that becomes a member of Lessor by
subscribing for membership interests in and committing to fund equity contributions to Lessor.

"ITC" means the credit available to a taxpayer under Section 48 of the Code.
["ITC Benefits Loan” mearis with respect to each Phase, the amount that will be realized

by Lessee as a result of its claim for the ITC under Section 48 of the Code with respect to such
Phase.] : : ‘

{"ITC Bepefits Loan Note" means, with respect to each Phase, a secured promissory note
executed by Lessor in favor of Lessee in the original principal amount of the ITC Benefits Loan
Jor such Phase, upon terms satisfactory to Lessee in its sole discretion. |

"Land" shall mean the approximately {750f acre parcel of land located in Noble County,
Ohio upon which the Facility is located, as further described on Schedule 2 hereto and all
Appurtenant Rights thereto.

"Land Acquisition Agreements" means (i) that certain Lease Agreement by and between
Franklin Real Estate Company and Lessor {as successor in interest to Tuming Point
Solar, LLC), dated to be effective as of [ J, 2011 and (i) that certain
Right of Way Agreement by and between Franklin Real Estate Company and Lessor (as
successor in interest to Turning Point Solar,r LLC), dated to be effective as of
[ 3, 2011.

"Lease" shall have the meaning set forth in the opening paragraph hereof.

"Lease Commencement Date" shall have the meaning set forth in Section 2.2(a).

"Lease Event of Default" shall have the meaning set forth in Section 15.1.

"Lease Indemnified Person" shall mean the Lessor and its successors, assigns, officers,
directors, agents, employees and Affiliates.

"Lease Purchase Option" shall have the meaning set forth in Section 14.1(a).

Lease Purchase Option Certificate” shall mean a Purchase Option Certificate in the form
attached hereto as Exhibit D. '

"Lease Purchase Option Notice” shall have the meaning set forth in Section 14.1(a).

"Lease Supplement” shall have the meaning set forth in Section 2.2{b).



"Lease Term" shall have the meaning set forth in Section 2.3.

"Lease Termination Date" shall mean the earliest to occur of (i) the Expiration Date, (ii)
. the closing date with respect to the exercise by Lessee (or a Designee) of a Lease Purchase
Option for the Leased Phase and (iii} the closing date with respect to any other termination of
this Lease in accordance with its terms.

"Lease Termination Notice" shall mean a notice of termination of this Lease given either
by Lessor or by Lessee pursuant to the provisions hereof.

"Leased - Phase" means the Land (including all Appuwrtenant Rights) and the
Improvements (including the Fixtures and Equipment) constructed thereon, which for the
purposes of this Lease consist only of the Land upon which {Phase 1][Phase 2][Phase 3] is
constructed and the Improvements comprising [Phase 1][Phase 2f[Phase 3]. [Note: Consider
substation facilities and tie line ~should these be leased under each Phase? ]

"Lessee" shall have the meaning set forth in the opening paragraph hereof.

"Lessor" shall have the meaning set forth in the opening paragraph hereof,

"Lesser Lien" shall mean any Lien or liability affecting or which may affect any of the
Property arising as a result of any claim against Lessor or any Affiliate of Lessor as a result of

action or omission by Lessor or any Affiliate of Lessor.

"Lessor Mortgage" shall mean, with respect to the Leased Phase, a mortgage made by
Lessor in favor of or for the benefit of any Financing Party.

["LIBO Rate" shall have the meaning set forth in any F inancing Document. ]

"Lien" means any mortgage, pledge, hypothecation, assignment, deposit, arrangement,
encumbrance, lien (statutory or otherwise), charge or other security interest or any preference
priority, preferential arrangement or other security agreement of any kind or nature whatsoever,
including, without limitation, any conditional sale or other title retention agreement.

["Loan{s})” shall have the meaning set forth in the Financing Documents. ]

"Major Supply Agreement” means one or more supply agreements for the procurement of
inverters and racking systems to be installed at the Facility,

"Material Adverse Effect” shall mean a material adverse effect on any of (i) the ability of
Lessee to perform any of its obligations under this Lease on a timely basis, (ii) the Value,
condition or operation of the Leased Phase or (}ii) the validity or enforceability of this Lease.

"Material Facility Contracts" means the Land Acquisition Agreements, the Tax
Abatement Agreements, the Interconnection Agreements, the Major Supply Agreements the
MSA and the EPC Construction Contract.

"Modifications" shall have the meaning set forth in Section 9.1.

-



