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FIRSTENERGY SOLUTIONS CORP.’S COMMENTS REGARDING THE
DISCLOSURE OF THE REPORT OF THE COMMISSION’S CONSULTANT

INTRODUCTION

FirstEnergy Solutions Corp. (“FES”) hereby submits its comments regarding the
disclosure of the standard service offer (“SSO”) auction report (the “Report”) prepared at the
request and direction of the Commission by its consultant, Boston Pacific Company, Inc.
(“Boston Pacific”). The Report contains highly confidential and competitively sensitive
information regarding the May 13-14, 2009 SSO auction conducted by Ohio Edison Company,
The Cleveland Electric Illuminating Company, and The Toledo Edison Company (collectively,
the “Companies”). As a participant and winning bidder in the auction, FES has a real and
substantial interest in maintaining the confidentiality of the Report. Disclosure of the Report,
and the information therein, would have a drastic, negative effect on the developing competitive

electric generation market in Ohio and would jeopardize bidder participation in future auctions.
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As discussed and demonstrated below, the Commission’s May 14, 2009 Finding and
Order required that the Report be maintained under seal indefinitely. The Commission’s order is
consistent with, and mandated by, the Competitive Bidding Process (“CBP”) rules, and no valid
reason exists today to alter that mandate. Indeed, the Report is not the type of discoverable,
party-generated information that the Commission requires a motion for protective order to
protect. Rather, the Report contains information prepared at the request of the Commission and
solely for the use of the Commission, and the Commission is obligated to maintain it under seal.
The information in the Report must be maintained under seal because it constitutes trade secrets
under Ohio law. Indeed, the CBP Rules prohibit disclosure of the entire Report and all of its
contents in order to ensure that the Commission receives a full accounting of the auction from its
independent advisor. Therefore, the Commission should continue to maintain the Report under
seal indefinitely.

BACKGROUND

Boston Pacific created the Report at the request of the Commission to aid it in evaluating
the Companies’ May 13-14, 2009 SSO auction. In a February 19, 2009 entry (“February 19,
2009 Entry”), the Commission required the Companies to provide funding for a consultant to
“assess and report to the Commission regarding any SSO proposed by [the Companies].”
February 19 2009 Entry, 4 4. The consultant was tasked with “assisting the Commission in its
evaluation of any forthcoming SSO proposal and monitoring any proposed competitive bid
procurement process.” ld. The Commission retained Boston Pacific as its consultant to monitor
the auction. Boston Pacific monitored the Companies’ SSO auction and generated the Report,
which contained highly-confidential, competitively-sensitive information regarding the CBP and

each of the bidders.
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The ESP Stipulation approved by the Commission in this docket provided that the CBP
“shall be conducted consistent with the (i) communication protocols, (ii) SSO Supply
Agreement, and (iii) competitive bid process bidding rules proposed in the MRO as modified to
accord with this Stipulation and as more fully outlined in Attachment A.”* The CBP
Communication Protocols governing the conduct of the SSO auction (the “CBP Rules”), a copy
of which is attached hereto as Exhibit A, addressed the information that would be generated by
the CBP and imposed confidentiality obligations on all bidders, the CBP manager, the
FirstEnergy Ohio utilities, the Commission, Commission Staff, and Boston Pacific. See CBP
Rules at p. 2. With regard to the data at issue here, although the CBP Rules established a
minimum 18-month non-disclosure period for bidder names, the Commission could extend this
period indefinitely in order to benefit future CBPs. 1Id. at p. 3. Moreover, the CBP Rules
specifically mandated a more extended period for bidding information:

The actual round-by-round bids by bidders would be kept
confidential for as long as the FirstEnergy Ohio Utilities are
continuing to procure power through a CBP or a similar
process. This confidentiality is necessary to ensure that
bidders do not obtain information that would provide them
with insights into other bidders’ bidding strategies and
valuations and that may harm the competitiveness of future
Solicitations. The actual applications will be kept confidential
to protect information supplied by bidders on a confidential
basis, encourage full disclosure, and encourage participation.

Id. Thus, the CBP Rules obligated all entities involved in the CBP, including the Commission,

to maintain the confidentiality of the information in the Report regarding bidders and bidding

! In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company,
and The Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to R.C. § 4928.143
in the Form of an Electric Security Plan, PUCO Case No. 08-935-EL-SSO, Stipulation and Recommendation at p. 9
(Feb. 19, 2009).
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strategies. As explained in the CBP Rules, “[k]eeping such information confidential is one of the
most important policies employed to maximize participation in the CBP.” Id. at p. 5.

The Report was provided only to the Commission and Commission Staff, which moved
on May 14, 2009, for a protective order to keep the Report confidential as mandated by the CBP
Rules. Staff’s motion described the information in the Report as “highly competitively
sensitive” and noted that disclosure of the information “would be highly prejudicial to the
bidding parties and to the viability of any future Auction in Ohio.” Motion, p. 2. That same day,
the Commission approved the CBP results. The Commission ordered that winning bid
information be released to the public after twenty-one days as authorized by the CBP Rules.
May 14, 2009 Finding and Order, { 9; CBP Rules at pp. 3, 13, 21-22. The Commission also
found that the Report contained confidential information and, as required by the CBP Rules,
ordered that it “remain under seal.” May 14, 2009 Finding and Order, § 10. According to the
Commission, the Report contains the following information that should be protected from
disclosure: “the names of unsuccessful bidders; price information, including starting price
methodologies and round prices/quantities for individual bidders; all information contained in
Part | and Part Il bidder applications; and indicative pre-auction offers.” Id. at | 10.

Columbus Southern Power Company and Ohio Power Company (collectively, “AEP
Ohio”) submitted a public records request to the Commission on May 17, 2011, seeking
disclosure of the Report. AEP Ohio argued that the Commission’s protective order expired on
November 14, 2009, pursuant to O.A.C. 4901-1-24(F), which provides that protective orders
issued pursuant to division (D) of that rule expire after eighteen months unless otherwise

indicated. AEP Ohio’s request does not mention the CBP Rules.
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On May 23, 2011, the Attorney Examiner issued an entry (“May 23, 2011 Entry”) finding
that AEP Ohio had “misconstrued” the Commission’s May 14, 2009 Finding and Order
protecting the information in the Report. The Attorney Examiner found that the Commission
intended the Report to remain under seal indefinitely. May 23, 2011 Entry, § 7. However, due to
AEP Ohio’s request, the Attorney Examiner also found it appropriate to review whether the
Report should remain confidential. 1d. at 8. Accordingly, interested persons were given fifteen
days to file comments on whether the Report should remain confidential.

LAW AND ARGUMENT
l. The Commission Did Not Intend That The Report Be Disclosed Publicly.

FES agrees with the Attorney Examiner that the Commission did not intend the
provisions of O.A.C. 4901-1-24(F) to apply to the Report. The Commission’s intent — indeed, its
mandate as expressed in the May 14, 2009 Finding and Order — was that the information remain
under seal indefinitely. The circumstances surrounding the Report make it clear that it was never
intended to be released to the public. It is a document prepared for the Commission, at the
Commission’s request, by the Commission’s independent advisor. It is not the type of
discoverable information that a protective order issued pursuant to O.A.C. 4901-1-24(F) protects
for only eighteen months. The circumstances surrounding the Report indicate that it should
remain under seal indefinitely.

First, in the Commission’s Entry directing the Companies to hire Boston Pacific, the
Commission demonstrated its intent that the Report remain confidential. In that Entry, the
Commission stated that the consultant chosen by Staff shall be subject to the Commission’s
statutory duty under R.C. § 4901.16, which states in relevant part:

Except in his report to the public utilities commission or when called on to testify
in any court or proceeding of the public utilities commission, no employee or
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agent referred to in section 4905.13 of the Revised Code shall divulge any

information acquired by him in respect to the transaction, property, or business of

any public utility, while acting or claiming to act as such employee or agent.

February 19 Entry, { 4. This explicit direction by the Commission indicates its intent that the
information contained in the Report never be disclosed. Likely recognizing the effect that
disclosure of the Report would have on the competitive market and future bidder participation,
the Commission directed Boston Pacific not to divulge any such information.

Next, the language of the May 14, 2009 Entry further demonstrates the Commission’s
intent that the Report remain under seal indefinitely. In granting Staff’s motion for a protective
order, the Commission stated that the Report contained sensitive information that “should be
deemed confidential and remain under seal.” May 14 2009 Entry, § 10. The Commission did
not specify a time period regarding the Report’s confidentiality. Typically, when the
Commission or an attorney examiner grants a motion for a protective order, the Commission or
attorney examiner clearly states the period of time that the information will be protected. See,
e.g., In the Matter of the Application of FirstEnergy Solutions Corp. for Approval of its
Alternative Energy Annual Status Report and for an Amendment of its 2009 Solar Energy
Resources Benchmark pursuant to Section 4928.64(C)(4)(a), Revised Code, Case No. 10-467-
EL-EEC (Entry, January 5, 2011) (“The attorney examiner, therefore, finds that there is good
cause to grant FirstEnergy Solutions’ motion for a protective order. The unredacted report
should receive protected status for an 18-month period and should remain under seal in the
Docketing Division for that time period.”); see also In the Matter of the Amendment of the
Minimum Telephone Service Standards as set forth in Chapter 4901:1-15 of the Ohio
Administrative Code, Case No. 00-1265-TP-ORD (Entry, March 7, 2007) (“Under the

circumstances presented, we find it appropriate to grant AT&T’s motion for protective order and,
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thereby, to extend protective status to the information covered by that motion for a limited period
of 18 months.”).

These examples demonstrate that when the Commission intends for confidential
information to remain under seal for a specific period of time under Rule 4901-1-24(D), it clearly
states so. Here, the Commission clearly states that the Report should “be deemed confidential
and remain under seal.” May 14 Entry, § 10. The Commission’s failure to specify a time period
here indicates its intent, as the Attorney Examiner found, that the Report should remain
confidential indefinitely. As described above, the Commission was bound by the CBP Rules to
afford confidential treatment to this data. The provisions of Rule 4901-1-24 did not and do not
apply.

Moreover, the CBP Rules extend special treatment to the Report itself by providing that
the Report in its entirety not be disclosed to the public. See CBP Rules at p. 21. Maintaining the
confidentiality of the Report (and all future auction reports) is essential in order for the
Commission to obtain the independent consultant’s unblemished opinions regarding the conduct
of the auction. Maintaining the confidentiality of these reports is essential to ensuring that SSO
customers receive the benefits of fair and efficient energy markets. Thus, the CBP Rules
prohibit release of the Report to the public.

Finally, not only would releasing the Report violate the CBP Rules, but it would conflict
with the Commission’s duty to promote and encourage Ohio’s competitive electric services
market. Such a release would have a drastic effect on the competitive auction process. As the
Ohio Supreme Court explained in a case involving Duke Energy Ohio, Inc.’s standard service
offer:

Exposing a competitor’s business strategies and pricing points
would likely have a negative impact on that provider’s viability.
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Absent any showing of harm from the commission’s order, and

recognizing the volatility and competitiveness of the electric

industry, we conclude that the order to redact information is not

unreasonable.
Ohio Consumers’ Counsel v. Public Utilities Commission of Ohio, 121 Ohio St.3d 362, 370
(2009). The Commission has made a similar determination concerning the information in the
Report, noting that the “reports [] contain sensitive information which should be deemed
confidential and remain under seal.” May 14 Entry, 4 10. By incorporating the CBP Rules into
the ESP Stipulation, all stipulating parties agreed that the development of fair and efficient
markets requires non-disclosure of CBP bidding data. Disclosing the Report would have a
drastic effect on the development of the competitive electric generation market and conflict with
the Commission’s duty to encourage that market. If bidders are not assured that their
competitively sensitive information will be protected, they will be less likely to participate in the
standard service offers of public utilities. Protection of the type of information contained in the
Report is vital to the success of the competitive market in Ohio. Accordingly, the Report should

not be disclosed.

1. The Report Contains Trade Secrets That Are Protected From Disclosure Under
Ohio Law.

Even absent the express non-disclosure language in the CBP Rules, the Report should be
kept confidential because it contains trade secrets under Ohio law. Reports in the Commission’s
possession are not public records to the extent provided in Ohio’s Public Records Act, R.C. §
149.43. See R.C. § 4905.07. The Public Records Act excepts from the definition of “public
record” any record the release of which is prohibited by state or federal law. R.C. §
149.43(A)(1). In turn, state law prohibits the release of information meeting the definition of a

trade secret. R.C. 88 1333.61(D) and 1333.62. The bidding data in the Report are trade secrets
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under Ohio law, and no purpose of Title 49 would be served by the public disclosure of the
information.?

The definition of a “trade secret” is set forth in the Uniform Trade Secrets Act:

“Trade secret” means information, including the whole or any
portion or phase of any scientific or technical information, design,
process, procedure, formula, pattern, compilation, program,
device, method, technique, or improvement, or any business
information or plans, financial information, or listing of names,
addresses, or telephone numbers, that satisfies both of the
following:
(1) It derives independent economic value, actual or potential,
from not being generally known to, and not being readily
ascertainable by proper means by, other persons who can obtain
economic value from its disclosure or use.
(2) 1t is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.
R.C. 8 1333.61(D). This definition clearly reflects the state policy favoring the protection of
competitively-sensitive information such as the information in the Report.

In Pyromatics, Inc. v. Petruziello, 7 Ohio App. 3d 131, 134-135 (Cuyahoga App. 1983),
the court of appeals, citing Koch Engineering Co. v. Faulconer, 210 U.S.P.Q. 854, 861 (Kansas
1980), delineated factors to be considered in recognizing a trade secret: (1) The extent to which
the information is known outside the business; (2) the extent to which it is known to those inside
the business, i.e., by the employees; (3) the precautions taken by the holder of the trade secret to
guard the secrecy of the information; (4) the savings effected and the value to the holder in
having the information as against competitors; (5) the amount of effort or money expended in

obtaining and developing the information; and (6) the amount of time and expense it would take

for others to acquire and duplicate the information. The Ohio Supreme Court has adopted these

% Notably, AEP Ohio cannot rely upon the 18-month period in Rule 4901-1-24 to obtain disclosure of trade
secrets that are prohibited by Ohio law from being disclosed. The Commission’s rule cannot be used to circumvent
a statutory mandate.
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factors as appropriate. State ex rel. Perrea v. Cincinnati Pub. Schools, 123 Ohio St.3d 410, 414,
2009-Ohio-4762 (2009).

The Commission’s description of the Report indicates that it contains proprietary,
confidential business information. The Commission clearly considers and has treated the
information as a trade secret. The stipulating parties in this docket and all parties involved in the
CBP intended that this information be protected as a trade secret. The information in the Report
provides specific information concerning the Companies’ CBP. It contains information
detailing, among other things, the prices submitted by the bidders and the quantity of electricity
each bidder sought. Such information would allow competitors to learn the bidders’ pricing
strategy. Indeed, disclosure could cause otherwise interested bidders to avoid the SSO process
altogether, including all future CBPs conducted by the FirstEnergy utilities and other Ohio
EDUs, instead of risking disclosure of their business strategies.

For these reasons, FES contends that the information contained in the Report constitutes
trade secrets under Ohio law and should remain under seal indefinitely.

CONCLUSION

The facts and circumstances concerning the Report indicate that the Commission
intended the highly sensitive information therein to be maintained under seal for an indefinite
period of time. The Report contains information that is a trade secret under Ohio law.
Accordingly, FES requests that the Report be maintained under seal indefinitely.

Respectfully submitted,

/s/ Kevin P. Shannon

Mark A. Hayden (0081077) (Counsel of Record)
FIRSTENERGY SOLUTIONS CORP.

76 South Main Street

Akron, OH 44308

(330) 761-7735
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COMMUNICATION PROTOCOLS
2009 CBP AND BEYOND

.. introduction

This document describes the information that is anticipated to be generated by the |
Competitive Bidding Process (“CBP”) being proposed by The Cleveland Electric Illuminating
Company, The Toledo Edison Company and Chio Edison Company (“the FirstEnergy Ohio
Utilities™) to acquire SSO supply for periods beginning January 1, 2009.

Each year, the FirstEnergy Ohio Utilities will conduct a CBP. A CBP consists of one or
more Solicitations. The first CBP, consisting of one Solicitation to be conducted in 2008, is
referred to as the “2009 CBP” because it procures supply for periods beginning January 1, 2009.
Future CBPs will consist of two Solicitations. This document describes the proposed
undertakings of the CBP Manager, the FirstEnergy Ohio Utilities, the Public Utilities
Commission of Ohio {*PUCO” or “Commission™) Staff, the PUCO Advisor', the PUCO, and the
parties (“bidders™) participating in the CBP. By “CBP Manager”, we mean any member of the
CBP Manager Team. By “PUCO Advisor”, we mean any member of the team of PUCO
advisors, should any be retained by the PUCO and the PUCO Staff. By bidders, we mean all
entities that are prospective, potential, or actual bidders in one or several of the Solicitations of
the CBP.

The document addresses in summary fashion the CBP, Solicitation and general bidding
report information that will be kept confidential. Generally the acronym CBP is used to refer to
the process of procuring SSO supply through a series of Solicitations in a twelve-month period.
A Solicitation is one procurement event within the CBP. Bidding in a Solicitation will lead to
the generation of round information and reports which must be given spécial treatment with
respect to confidentiality, When the term CBP is used it encompasses all Solicitations in the
CBP. When the term Solicitation is used it encompasses all activities surrounding the

application, qualification, registration of bidders, bidding, as well as PUCO review and selection

! This document makes pravisions assuming that the PUCO Staff elects to utilize an Advisor.
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of least cost bidders as SSO Suppliers. The CBP Rules address exactly what information is kept
confidential by bidders and for what time period.

The PUCO Opinion and Order of April 6, 2005 in Case 04-1371-EL-ATA was used as a
guide as to what information should be kept confidential. In that Order, the Commission stated
the principle that all records of the CBP should be made public unless the material is of a nature
that would reveal proprietary information of a participant or its release would be detrimental to
the administration of future CBPs. To fulfill that objective, the clearing prices and the names of
the winners of all Solicitations within a CBP and the product(s) each winner has won will be
kept confidential until released by the PUCO. The PUCOQ can consider keeping all or part of this
information confidential with the CBP until the last Solicitation in a given CBP has been run.
This would provide protection for bidders’ bargaining positions in the market when making
supply arrangements. Without some protection, any counterparty could know the obligations
faced by the winning supplier, hampering its negotiating position and raising prices for
customers. Further, the identity of all bidders that submitted Part 1 and/or Part 2 applications in
the CBP and the indicative offers would be kept confidential for at least eighteen months from
the date of the close of the last Solicitation in a CBP, in order not to reveal confidential _
information of bidders. The PUCQO may elect to keep these data confidential for a longer period,
if it decides that this would benefit future CBPs, The actual round-by-round bids by bidders
would be kept confidential for as long as the FirstEnergy Ohio Utilities are continuing to procure
power through a CBP or a similar process. This confidentiality is necessary to ensure that
bidders do not obtain information that would provide them with insights into other bidders’
bidding strategies and valuations and that may harm the competitiveness of future Solicitations.
The actual applications will be kept confidential to protect information supplied by bidders on a

confidential basis, encourage full disclosure, and encourage participation.

These procedures are constructed on the premise that the information deemed
confidential by the PUCO should be protected at all stages of the process to protect the integrity
of the CBP. The CBP Rules will specifically address certain aspects of maintaining
confidentiality of the information generated by the CBP by bidders as detailed in Section LE.
These protocols elaborate upon the means by which confidentiality is to be maintained by all

parties through adherence to the procedures in this document. There may be information not
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specifically contemplated at this time by this document that should nevertheless be maintained as
confidential. Should the CBP Manager récognize that such additional information should be
kept confidential, the CBP Manager will establish additional procedures in keeping with the
principles provided in this document. The CBP Manager will inform all personnel] from the
FirstEnergy Ohio Utilities, PUCQ Staff and the PUCO Advisor of the modified procedures.

Il. Objectives
This document and its procedures follow four main objectives:

» The first objective is to establish a fair and equitable process for all bidders by
ensuring all of them have equal access to information necessary to evaluate the bidding
opportunity and to prepare their bids in a timely manner.

» The second objective is to ensure that any information generated by the CBP that
could harm the competitive position of bidders, if released, is kept confidential.

» The third objective is to guarantee that confidential information is only provided to

those parties to whom it is deemed relevant for the conduct and management of the CBP.

*  The fourth objective is to ensure that information that if released could harm the
competitiveness of future CBPs is kept confidential from all entities including bidders.

These objectives will be accomplished by following two guiding principles. The first is
that there shall be one communication point for bidders: all communication to prospective and
actual bidders shall be through the CBP Manager. The second guiding principle is that the CBP
Manager shall distribute the substance of information that goes first to one or more prospective
or actual bidders to all prospective or actual bidders. These two guiding principles ensure all
bidders have equal access to information. Only the CBP Manager answers inquiries from
bidders and once an inquiry is answered, the information is disseminated to all bidders by or

under the supervision of the CBP Manager.

The CBP Manager also ensures that information generated by the CBP that could harm
the competitive position of bidders, if released, is kept confidential by those who have access to


LANG
Exhibit A


Exhibit A

such information. This type of information is described in more detail in Sections III and IV,
Keeping such information confidential is one of the most important policies employed to
maximize participation in the CBP, To maintain this level of confidentiality, this document lays
out in detail the procedures by which such information will not be accidentally released. This
includes clearly identifying information that should be kept confidential, identifying the
obligations of parties having access to this information, and the practical procedures that all
parties involved in the process should follow. Also, the last part of this document contains five
appendices: Appendix A provides a summary of obligations, discretion and procedures for lists
A, B, C and D personnel. Appendix B presents the signature pages that all parties on those lists
will sign. Appendix C presents the confidentiality agreement the CBP Manager Team will sign
while bidding is on-going. Appendix D provides an overview of bidder non-disclosure
obligations. Appendix E presents the signature page that bidders will be required to execute
regarding treatment of confidential information.

lll. Treatment of Confidential Information

The CBP generates both public and confidential information. All CBP information,
including confidential information, is avaitable to the CBP Manager, and it is the CBP Manager
who is responsible for distributing this information to the relevant parties. Public information is
any information to which all parties (i.¢., bidders, the FirstEnergy Ohio Utilities, PUCO Staff,
PUCO Advisor, the public and the media) can have access. As discussed in Section V of the
CBP Rules, confidential information includes any information that would reveal proprietary
information of a participant and any material which upon its release would be detrimental to the
adminisiration of future CBPs. Public information is posted to the CBP web site and is made
available to everyone, while confidential information is only available to certain personnel of the
different parties involved in the CBP — those on lists A, B, C, or D. Part A of this Section III
deals with confidential information that will be made available to the FirstEnergy Ohio Utilities,
the PUCO and its Advisor, and the CBP Manager. Part B of this Section L1l deals with
confidential information to which bidders, either registered or qualified, will have access.
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Ill. A. Treatment of Confidential Information Concerning the CBP Available
to the CBP Manager, the FirstEnergy Ohio Utilities and the PUCO

The present scction discusses treatment of confidential information, written or oral, that
will be generated during the CBP and that may be made available to the FirstEnergy Ohio
Utilities, the PUCO Staff and PUCO Advisor, and the CBP Manager. This section outlines the
procedures by which this information is to be communicated between the different parties
involved in the CBP, namely the CBP Manager, the FirstEnergy Ohio Utilities, PUCO Staff and
the PUCO Advisor. It also outlines who is responsible for administering and releasing different
types of information and to whom. For this purpose, all personnel involved in the CBP are
classified into different lists (i.e., Lists A, B, C or D) depending on the type of confidential
information to which they need access to perform their finction in the CBP. The members of
different lists will also adhere to certain undertakings regarding the confidential information to
which they have access. The section is split into the different lists of personnel outlining the
different types of CBP information that will be disseminated and also establishes how this
information is to be communicated and disseminated among the personnel that belong to the
different lists. It is understood that once information is released by the PUCO, this information

is no longer confidential and any undertakings described herein no longer apply.

For purposes of information dissemination related to the CBP there are four lists: List A,
List B, List C, and List D. List A recipients are those that may receive information regarding the
identity of bidders and the questions that they may ask. List B fecipients are those that may
receive information contained in the Application Forms of bidders for each Solicitation. List C
recipients are those that will receive general bidding information and results. List D recipients

are those that will receive information regarding bids by individual bidders.

. A. 1. List A Information

Information available to individuals on List A is information about bidders resulting from
inquiries regarding the CBP. All inquiries from prospective bidders and other interested parties,
even if the question concerns public information, must be referred to and answered by the CBP
Manager. Direct questions from parties who are interested in the process but not directly

participating in it, such as the general public and customers, will also be answered by the CBP
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Manager. The FirstEnergy Ohio Utilities are free to provide their customers, security analysts
and utilities or regulators from outside Ohio with public information and with their view of the

CBP.
Confidential information that may be available to List A personnel consists of:

* The identity of a party asking a question to the CBP Manager,

*  The identity of prospective bidders directing inquiries to the PUCO Staff or PUCO
Advisor or the FirstEnergy Ohio Utilities;

» Inferences that can be made from & question asked by a bidder; and

*  Data that may be requested by bidders and that the FirstEnergy Ohio Utilities believe
must be provided on a confidential basis.

List A Members

Confidential information related to inquiries from bidders is only provided to List A
members. List A includes all resource persons upon which the CBP Manager may rely to answer
questions from bidders. List A is comprised of all the personnel of the CBP Manager Tcam,
designated PUCO Staff, designated personnel from the PUCO Advisor, and designated
representatives from the FirstEnergy Ohio Utilities. For the FirstEnergy Ohio Utilities, List A
includes credit, data, regulatory, rate design, MISO, and contract experts.

All individuals from List A may share the information that reveals the identity of a bidder
only with other individuals on List A, This procedure protects bidders who have an expectation
that their identity will not be made public or revealed to other bidders when they submit a
question or a comment to the CBP Manager, Additionally, any information available to these
parties that is not posted on the web site can be shared only with other parties on List A. List A
personnel will agree to abide by their confidentiality obligations by the sighing the
confidentiality agreement attached hereto as Appendix B.

List A Confidentiality Obligations and Communication
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Al personnel from and representing the FirstEnergy Ohio Utilities refer all questions,
inquities, comments and requests regarding the CBP that come from a bidder to the CBP
Manager. The CBP Manager is under an obligation to remind all parties that the information is
to be held confidential in accordance with the procedure outlined above. The general intent of
this procedure is to ensure that all bidders are provided with the same information regarding the
CBP and to prevent a bidder from being inadvertently favored.

Any information communicated to the CBP Manager as a result of contact with a bidder
can be shared with personnel from the FirstEnergy Ohio Utilities on List A. The explicit identity
of bidders will be routinely redacted from the information that the CBP Manager communicates
to the List A personnel from the FirstEnergy Ohio Utilities. Discussion that involves some but
not all bidders and any FirstEnergy Ohio Utilities personnel should also involve the CBP
Manager.? Itis the CBP Manager’s responsibility to ensure that any information given to one or
more bidders during such discussions is provided promptly to all bidders. The CBP Manager has
the ability to disseminate this information through the FAQ section of the web site or through an

announcement sent to the bidder list.

All personnel from PUCO Staff and the PUCO Advisor will also refer all questions,
inquiries, comments and requests regarding the CBP that come from a bidder to the CBP
Manager. PUCO Staff and the PUCO Advisor (if any) will be asked by the CBP Manager to
help answer questions that may require the expertise and procedural knowledge of PUCO Staff.
The PUCO Advisor and PUCO Staff may only discuss information that reveals the identity of
bidders and share this information with the CBP Manager and with other persons on List A. The
CBP Manager will obtain answers to questions directed to the PUCQO or PUCO Staff from the
PUCO Staff and make sure that these questions and answers are posted as FAQs on the CBP web
site. The general intent of this procedure is to ensure that all bidders are provided with the same

information and that no bidder is accidentally favored.

2 Such discussions are not expected in the normal course of the CBP and as noted above FirstEnergy Ohio Utilities
personnel will refer all requests for information by potential bidders te the CBP Manager. However, it is possible
that there may be information exchanged in discussions between the FirstEnergy Ohio Utilitics and potential
bidders, for example, to receive bidder comments on credit or contract issues, and this procedure is in place to
ensure thet any information exchanged will be made available to all potential bidders.
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The PUCO Advisor will not grant interviews to the press regarding the CBP except as it
relates to a description of its role as Advisor to the PUCO.

. A. 2. List B Information

Information available to personnel on List B is information regarding the two-part
application process held for each Solicitation (if a supplier becomes a qualified bidder for a
Solicitation, the supplier will be able to take part in an abbreviated qualification process for
future Solicitations in the same CBP). Submitted Part 1 and 2 Applications contain confidential
information that may only be discussed with personnel from List B. The Part 1 and Part 2
Applications will be received and processed by the CBP Manager. A bidder submits financial
information along with its Part 1 Application. Only Processed Application Information {defined
below) will be provided to FirstEnergy Ohio Utilities personnel on List B. All other information
obtained from the Part 1 and Part 2 Applications will be available only to the CBP Manager,
PUCO Staff and PUCO Advisor.

Confidential information available to List B personnel (subject to the exception noted
below regarding FirstEnergy Ohio Utilities personnel on List B) consists of?

= List of qualified bidders

» List of registered bidders

*  Completed Part 1 and Part 2 Application Forms
* Attachments to the Application Forms

The above items are available to List B personnel of the FirstEnergy Ohio Utilities except

that the following information is excluded:
*  Whether an applicant is part of a bidding agreement or consortium;

* Any indicative offer information specific to a particular bidder;
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" Any information regarding a bidder’s inability to make a certification or declaration

of an association,

The three itemns above are not shared with personnel of the FirstEnergy Ohio Utilities
even if these individuals are on List B. It is the responsibility of the CBP Manager, PUCO Staif,
and the PUCO Advisor to ensure that they do not communicate this information to the
FirstEnergy Ohio Utilities.

List B Members

Personnel from the FirstEnergy Ohio Utilities involved in conducting the
creditworthiness assessment of bidders and involved in deciding whether credit instruments are
acceptable to the FirstEnergy Ohio Utilities will typically be on List B. List B includes the
named representatives of the FirstEnergy Ohio Utilities on an as-needed basis, the CBP Manager
including its legal advisor, PUCO Staff and the PUCO Advisor. The CBP Manager is
responsible for énsuring that any written material provided to the FirstEnergy Ohio Utilities
personnel on List B contains only information to which this personnel has access. List B
personnel] will agree to abide by their confidentiality obligations by signing the confidentiality
agreement attached hereto as Appendix B.

List B Confidentiality Obligations and Communication

List B members should keep confidential application information and can only share it
with other individuals on List B. Application information of this type includes the completed
Application Forms themselves, any attachments, any summaries of information contained in the

applications, and any document that refers to information contained in the applications.

The CBP Manager will discuss associations and certifications with members of its team

only on a need-to-know basis.

The CBP Manager is responsible for making sure that all List B personnel are advised of

their obligations.

Communication between the CBP Manager and the FirstEnergy Ohio Ulilities
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The CBP Manager will only provide to the FirstEnergy Ohijo Utilities (throughout this
section, “the FirstEnergy Ohio Utilities” will mean List B personnel from the FirstEnergy Ohio
Utilities) the information to which they have access as described above.

The general information regarding the applications, such as the number of applicants and
the general level of creditworthiness must be kept confidential. The FirstEnergy Ohio Utilities
personnel responsible for assessing the creditworthiness of Part 1 applicants will communicate
the results of their assessment only to other List B personnel. The CBP Manager will put this
assessment together with other qualification criteria to decide whether to qualify applicants. The
FirstEnergy Ohio Utilities personne] responsible for assessing whether credit instruments in the
Part 2 Application are acceptable to the FirstEnergy Ohio Utilities will communicate any
concerns only to the CBP Manager. The CBP Manager will write a letter to the bidder outlining
the FirstEnergy Ohio Utilities’ concerns and the FirstEnergy Ohio Utilities will evaluate any

resubmitted credit instruments,

Communication between the CBP Manager and the PUCO Staff and Advisor

‘The CBP Manager can provide the PUCO Staff and the PUCO Advisor with all
application information. PUCO Staff and the PUCO Advisor will appropriately secute any

information they receive.

The PUCO Staff and PUCO Advisor may find it necessary to brief the PUCO on
information obtained through the Application process. Such briefings will be conducted
confidentially. These briefings may provide the PUCO with preliminary indications of interest,
and/or the number of bidders qualified or registered. Such briefings will be conducted
confidentially. After the last Solicitation in a CBP, along with the clearing prices, the names of
the winners within a CBP, and the quantities each winner has won, the PUCO Staff may release
some List B information as directed by the PUCO, such as the number of bidders in each

Solicitation or in the entire CBP.
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. lil. A. 3. List C Information

Confidential information available to List C is information regarding bidding that will be
generally available through reports of the CBP Manager to all bidders. This information is
referred to as general report information. This information is confidential and generally consists
of the bidding schedule, the range of excess supply in each round, and the prices in each round.
The general report information may only be discussed with personnel from List C. Aside from
knowing that bidding has begun, the public and media have no access to information regarding
the progress of the bidding from the time that the bidding starts until the PUCO announces that
the bidding is over and it is considering the results, at which point the public and media know
that the bidding is over. Once the CBP is complete, the public and media will know whether the
results of the Solicitation become the standard service offer of the FirstEnergy Ohio Utilities no
later than the third calendar day after the solicitation concludes. The public and media will learn

the names of the winning bidders and the final prices after the last Solicitation in a given CBP.

Confidential Information available to List C consists of®

List of Qualified and Registered Bidders;
® Total initial eligibility for a Solicitation;
* Going prices in any round;

* Range of excess supply in any round;

" The fact that the bidding has ended;

= Extraordinary events;

»  The status or success of bidder training;

* Information (such as web site addresses, IDs and passwords) necessary to view

general report information;

. » The round in progress at any point in time;

12
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» The final prices for any product prior to release by the PUCO; and

» The names of the winning bidders and the quantity of each product won by each

bidder.

The PUCO Staff, the CBP Manager, and the PUCC Advisor may hold a conference call
if decisions need to be taken regarding an extraordinary event. The CBP Manager alone may
initiate communication with the FirstEnergy Ohio Utilities during bidding to inform them of

extraordinary events.
List C Members

List C includes the CBP Manager Team, the PUCO and PUCO Advisor, and 'th_e ListC
personnel of the FirstEnergy Ohio Utilities, The FirstEnergy Chio Utilities will select personnel
that will be on List C. For the remainder of this section, the FirstEnergy Ohio Utilities personnel
can be understood to mean the List C personnel of the FirstEnergy Ohio Utilities. List C
personnel will agree to abide by their confidentiality obligations by the signing the
confidentiality agreement attached hereto as Appendix B.

List C Confidentiality Obligations and Communication

List C information discussed in this section may only be discussed with personnel from
List C in a location where reasonable measures have been taken to ensure that unauthorized

personnel cannot unintentionally have access to this information.

The FirstEnergy Ohio Utilities, the CBP Manager, PUCO Staff, and the PUCO Advisor
will keep in mind that the information is only to be discussed with individuals on List C and that
this information may not be discussed or refetred to in a public place. List C personnel will
abide by the undertaking of their confidentiality agreement. The FirstEnergy Ohio Utilities and
PUCO Staff will view the general report information in a way that ensures that personnel from
the FirsiEnergy Ohio Utilities or PUCO Staff who should not have access to this information
cannot accidentally view the information. For example, the FirstEnergy Ohio Utilities and

PUCQ Staff may choose to view the information from a remote location. Any electronic storage
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or transmittal of this information will be encrypied. All hard copy records stored will be

maintained in a locked and secure location.

After the last Solicitation in a given CBP, the clearing prices for Solicitations in a CBP,
the names of the winners of all Solicitations within a CBP, and the quantities each winner has
won will be released publicly. The confidentiality of the remainder of the List C information
will continue after that time, including winning prices by bidder in each Solicitation, and the

quantities won by a bidder in a given Solicitation.
lil. A, 4, List D Information

Information available to List D is round by round bidding detail including bids by bidder,
extension requests by bidder, and recess requests by bidder. It is referred to as round
information. The round information associated with the CBP may only be discussed with

personnel from List D.

Confidential Information available to List D is round information and consists of*

The status or success of any particular bidder’s participation in training;

= Information (such as user [Ds, passwords and web site addresses) required for

participation in the training or in bidding;

* Round results and bids by round, as well as any other bidding results derived
therefrom;

®  The status of bidding;
® The status of participation of any bidder;

* Information provided by bidders to the CBP Manager during bidding exclusive of
such information available from publicly available documents.
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List D Members

List D is comprised of the personnel who have access to the round information. List D
personnel from the CBP Manager will abide by the undertaking of their confidentiality
agreement, which is attached hereto as Appendix C. No round information will be discussed
with individuals not on List D, and no round information will be discussed outside the CBP

Manager’s office. List D is comprised of;
* The CBP Manager and any legal advisor to the CBP Manager; and
* PUCO Representatives and the PUCO Advisor.

List D personnel will agree to abide by their confidentiality obligations by signing the
confidentiality agreement attached hereto as Appendix C.

List D Confidentiality Obligations and Communication

Round information discussed in this section may only be discussed with personnel from
List D in a location where reasonable measures have been taken to ensure that unauthorized
personnel cannot unintentionally have access to this information. Any electronic storage or
transmittal of this information will be encrypted. All hard-copy records stored will be

maintained in a locked and secure location.

The confidentiality of List D information will continue after the CBP. Table 2 below
summarizes the information that will be available to each party. Each party will maintain the
confidentiality of List C information by releasing information available to List C personnel only
to individuals on List C and/or discussing information available to List C personnel only with
individuals on List C. Each party will maintain the confidentiality of List D information by
releasing information available to List D personnel only to individuals on List D and/or
discussing information available to List D personnel only with individuals on List D. The CBP
Manager will inform all individuals on Lists C and D of the confidentiality requirements.

CBP Manager
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The CBP Manager has access to all CBP information. The CBP Manager is mindful of
the sensitivity of confidential information and will impress upon all staff that it is crucial for no
information to leave or be discussed outside the CBP Manager’s Office. Each day of bidding, all
members of the CBP Manager Team will execute a Confidentiality Agreement certifying that
CBP Manager personnel will not discuss, disclose or reveal any round information to anyone
outside the CBP Manager Office. The Confidentiality Agreement that CBP Manager personnel
will sign is attached hereto as Appendix C.

FirstEnergy Ohig Utilities

The CBP Manager will prepare a final report for the PUCO at the end of each
Solicitation. The report will also be provided in draft form to the FirstEnergy Ohio Utilities
personnel on List C, but with all appropriate information redacted. That is, the FirstEnergy Ohio
Utilities will not learn new information regarding bids from the report. Table 1 and Table 2
detail what information will be available to the FirstEnergy Ohio Utilities during the various
phases of the CBP.

PUCO Staff and the PUCO may receive from their Advisor a post-solicitation assessment
in addition to the CBP Manager’s final report. The FirstEnergy Ohio Utilities receive a redacted

version of the Advisor’s assessment and may provide comments to ensure accuracy.
PUCQO Staff and PUCQ Advisor

Representatives from the PUCQ Staff and PUCO Advisor may be present at the CBP
Manager’s Office during the bidding. These individuals will be on List D and have access to the
round information, as well as bid results in a format agreed to by the CBP Manager, PUCO Staff
Representatives and the PUCO Advisor before bidding begins. All CBP Manager Teamn
personnel and representatives from the PUCO Staff and PUCO Advisor that will have access to
the CBP Manager’s Office will also be on List D. All paper copies of the bidding results will
remain in the CBP Manager Office. The PUCO Advisor and the PUCO Staff Representatives on
List D will brief the PUCQ as appropriate during bidding or after bidding has been completed.
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Iif. B. Confidential Information for Bidders

This section deals with the treatment of confidential information to which bidders will
have access. Bidders also have obligations to keep from disclosing certain information. This
section provides a list of what information and documents are considered confidential, and
discusses bidders® confidentiality obligations. Bidders® obligatidns regarding confidentiality are
set forth in their entirety in the CBP Rules. Bidders will be required to accept and acknowledge
these obligations in the application process and to reaffirm these obligations prior to receiving a
password and all other necessary information to submit bids. Appendix D provides an overview
of bidder confidentiality obligations for reference. Appendix E provides the signature page that
bidders will have to execute prior to receiving the password and all other necessary information

to submit bids.
HI. B. 1. Confidential Information

Information that bidders must keep confidential consists of confidential information
regarding the CBP and confidential information regarding bidding strategy as set forth in the
CBP Rules.

Confidential information regarding the CBP includes the following information®:
» the list of qualified bidders,

= the list of registered bidders,

* the initial eligibility,

» g bidder’s bids,

* abidder’s indicative offer,

= if a bidder is a winner,

* A more comprehensive definition is provided in the CBP Rules.
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" the status of a bidder’s participation,
" the status of bidding,
= any information made available to bidders during bidding,

» all reports of results and announcements made by the CBP Manager to any one
bidder, and

the clearing price for any product prior to release by the PUCO.

For each and all Solicitations with the CBP. Confidential information regarding the CBP also
includes all information necessary to submit bids (e.g., passwords) and any communications

from the CBP Manager, such as memoranda, emails, manuals, letters or faxes containing
confidential information related to the CBP,

Confidential information regarding bidding strategy includes the following information
applicable to any Solicitation within the CBP:

* quantities a bidder wishes to serve,

a bidder’s estimation of the value of a tranche,

a bidder’s estimation of the risks associated with serving SSO Load, and

a bidder’s contractual arrangement for power with a party to serve SSO Load were

the bidder to be a winner.

. B. 2. Confidentiality Obligations for Bidders

A bidder will be required in its Part 1 Application to certify that if it becomes a qualified
bidder, it will not disclose confidential information regarding the CBP including the list of
qualified bidders, the number of qualified bidders, the identity of any or all qualified bidders, or
the fact that an entity has not been qualified for further participation in the Solicitation. Each
bidder must also certify that it will destroy any document distributed by the CBP Manager that
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lists the qualified bidders within five (5) days of the Commission selecting least cost bidders as
880 Suppliers.

A qualified bidder will be required in its Part 2 Application to certify that it does not have
any knowledge of Confidential Information relative to the bidding strategy of any other qualified
bidder, that it will not disclose Confidential Information relative to its own bidding strategy, and
that it will not, at any time, disclose Confidential Information regarding the CBP, including the
total initial eligibility, the list of registered bidders, and the fact that an entity has not been
registered for further participation.

Following a successful Part 2 Application, the registered bidder will be required to certify
that it will continue to abide by its prior commitment to maintain the confidentiality of
information regarding the CBP. The registered bidder will be required to do so before obtaining

essential information for bidding.

The least cost bidders as SSO Suppliers, the results of a Solicitation, the clearing prices
and the names of the winners may not be released until after the last Solicitation in a given CBP.
After the PUCO selects least cost bidders as SSO Suppliers for a given Solicitation, a winner
may itself release information regarding the number of tranches it has won and the products that
the winner will be serving, and a losing bidder may itself release information only regarding the
fact that it participated in the Solicitation. Prices may not be released at this time. The winners
and losing bidders otherwise continue to be bound by their certifications as described previously.
All bidders must destroy all documents containing confidential information obtained in a given

Solicitation within 5 days of the conclusion of that Solicitation.

Sanctions can be imposed on a qualified bidder for releasing Confidential Information or
disclosing information during the CBP. Such sanctions can include, but are not limited to, any
one or more of the following: the loss of all rights to provide tranches won in the CBP by such
bidder; the forfeiture of letters of credit and other fees posted or paid; liquidated damages of
$100,000; action (including prosecution) under applicable state and/or federal laws; payment of
attorneys’ fees and cowrt costs incurred in any litigation that arises out of the bidder’s improper
disclosure; debarment from participation in future Solicitations in the CBP and/or future CBPs;

and/or other sanctions that the PUCO may consider appropriate.
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. Should such an event occur, the CBP Manager will make a recommendation regarding a
sanction. The PUCO will be the final arbiter of any sanction.

tl. C. Summary of Information Dissemination During the CBP

Summary tables of which parties have access to which information at various times

during the CBP are provided below.

Table 1. Whe Knows What During Bidding

List C ListD Bidders
Going prices X X X
Names of bidders with bids in a round X (1)
# of tranches by bidder : X M
Round information other than common information X (1)
. (1) A bidder knows ifs own bids during bidding, bu not the bids of other bidders.

Table 2. Whoe Knows What After Bidding Closes

List C List D Bidders Public

Clearing Prices X X (A)
Winning Bidders for each product* X {1)
# of tranches by winning bidder for each product* X (23]
Bid data submitted during bidding X 3

CEP Manager Final report (and PUCO Advisor

post-solicitation agsessment if applicable)

) (4)
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. ListC | ListD | Bidders | Public

If Soliciiation Results become SSO pricing

Clearing Prices xt X X (5)
Winning bidders for each product X X (2) (5)
# of tranches by winning bidder for each product X X 2)

Bid data submitted during solicitation X 3)

CBP Manager Final repott (and PUCO Advisor X X

post-solicitation assessment if applicable)

I PUCO Determines any of three delineated criteria from R.C. 4928.142(C) not met

Clearing Prices X X X (5)
Winning bidders for each product* X 1))
# of tranches by winning bidder for each product* X @)
Bid data submitted during solicitation X (3)

. CBP Manager Final report {and PUCO Adyvisor

L . . 4 @)
post-solicitation assessment if applicable) redacted

Note: After the last Solicitation in the CBP the PUCO will publicly release the number of tranches that
cach winning bidder wil! serve,

* “Winning bidder” means “tentative winning bidder” prior to PUCQ selecting least cost bidders as S50

Suppliers (such selection may not occur).

{A) Only winning bidders know the final clearing prices for each product. Losing bidders do not have
access to round results or prices beginning in the first round in which they cannot win any tranches of any

product.

(1) A bidder knows whether i is a (tentative) winning bidder. A bidder does not know the names of any
other (tentative) winning hidders until after the last Solicitation in a CBP.

(2) A bidder knows how many tranches of each product, if any, it has sold to the FirstEnergy Ohio Utilities.
A bidder does not know the names of any other (tentative) winning bidders until after the last Solicitation in
a CBP.

(3) A bidder knows its bids during bidding, but not other bidders" bids.

. * List C will also include individuals that must execute the contract with winning bidders and communicate with
winning bidders to help effect supply obligations.
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{4) PUCO Staff and the PUCO may receive from their Advisor a post-solicitation assessment. The
FirstEnergy Ohio Ultilities receive a redacted version of the CBP Manager Final Report.

(5) This information may become public no earlier than after the last Solicitation in a CBP has ended. The

PUCO would release clearing prices for each Solicitation.
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Appendix A: Summary of Obligations, Discretion and
Procedures for List A, B, C and D Personnel Involved in the CBP

The present section summarizes the obligations that all personnel involved in the CBP
will respect regarding the treatment of confidential information. Confidential information can
only be released to and discussed with personnel on Lists A, B, C and D as provided in these

communication protocols.

List A: Summary of Oblications, Discretion and Procedures

1. The FirstEnergy Ohio Utilities, the PUCQ Advisor and PUCO Staff refer all
inquiries and questions from bidders to the CBP Manager;

2. The FirstEnergy Ohio Utilities, the CBP Manager, the PUCO Staff, and the
PUCO Advisor must select the personnel that will be included on List A;

3. Personnel representing the FirstEnergy Ohio Utilities who are on List A, and who
may also be performing services for FirstEnergy Solutions, will be identified to PUCO Staff and
to the PUCO Advisor. Such personnel will recognize explicitly their obligations not to

communicate any information about the CBP to FirstEnergy Solutions;

4. All List A personnel must receive List A and a statement of their obligations
including a duty to not disclose any non-public information to those not on List A. All List A
personnel must acknowledge receipt of these materials to the CBP Manager (the list of personnel

and the statement of obligations) by returning the executed signature page of Appendix B;

5. Any update to List A will be immediately communicated to the CBP Manager
who will email the update to all the parties on List A,

8. Any information provided to any bidder(s) is provided to all bidders without
discrimination by the CBP Manager;

7. The CBP Manager can communicate information received from bidders in the

form of a question or a comment only to individuals on List A, The CBP Manager
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communicates questions for the purposes of eliciting the expertise of FirstEnergy Ohio Utilities
personnel or PUCQO Staff. The CBP Manager does not necessarily redact all information that
could imply the identity of the bidder;

8. Whenever the CBP Manager communicates information regarding bidders to an
individual on List A, the CBP Manager has the obligation to remind personnel to keep

information received concerning bidders confidential;

9. In any interaction between bidders and the FirstEnergy Ohio Utilities, the CBP
Manager is present and the CBP Manager disserninates any information that has come to light

during this interaction to all bidders;

10.  The CBP Manager may contact bidders directly in order to seek information about
the CBP. The CBP Manager has the discretion to approach new parties to solicit their interest in
the CBP.

List B: Summary of Obligations, Discretion and Procedures

1. The FirstEnergy Ohio Utilities, the CBP Manager, the PUCO Staff, and the
PUCO Advisor must select the personnel that will be on List B;

2. All List B personnel must receive List B and a statement of their obligations (see
Appendix B). All List B personnel must acknowledge receipt of these materials to the CBP
Manager (the list of personnel and the statement of obligations) by returning the executed
signature page of Appendix B. PUCO Staff, the PUCO Advisor, and the CBP Manager must
keep in mind that List B personnel from the FirstEnergy Ohio Utilities do not have access to all

List B information;

3. Any update to List B will be immediately communicated to the CBP Manager,
who will email the update to all parties on List B;

4, FirstEnergy Ohio Utilities personnel on List B who may also be performing
services for FirstEnergy Solutions will be identified to PUCO Staff and to the PUCO Advisor.
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Such personnel will recognize explicitly their obligations not to communicate any information

about the CBP to FirstEnergy Solutions;

5. The CBP Manager provides List B information to the List B personnel. All
summaries and documents produced by the CBP Manager are marked “Confidential: CBP
Application Information”. The CBP Manager provides ac'lditional information from the
Application Forms to PUCO Staff and the PUCO Advisor as deemed appropriate;

6. Qualified Bidders and Registered Bidders will have certified that they will not
disclose the list of Qualified Bidders, the list of Registered Bidders, and the initial eligibility;

The CBP Manager will ensure that information regarding bidding agreements, bidding -
consortia, and associations are disclosed only on a need-to-know basis to members of its own -
team. The CBP Manager will ensure that the PUCO Advisor consults any relevant document

from the Applications on the premises of the CBP Manager Office.

Lists C and D: Summary of Obligations, Discretion and Procedures

1. The FirstEnergy Ohio Utilities, the CBP Manager, the PUCO Staff, and the
PUCO Advisor must select the personnel that will be on List C. The CBP Manager, PUCO
Advisor, and PUCQ Staff must designate List D individuals;

2, FirstEnergy Ohio Utilities personnel on List C who may also be performing
services for FirstEnergy Solutions will be identified to PUCO Staff and to the PUCO Advisor.
Such personnel will recognize explicitly their obligations not to communicate any information

about the CBP to FirstEnergy Solutions;

3. All List C personne] must receive List C and a statement of their obligations and
must acknowledge their obligations by returning the executed signature page of Appendix B. List
C may not be modified after the registration of the bidders except under extraordinary
circumstances. List C should include all personnel who will be required to execute the contracts
with wining bidders and communicate with bidders regarding credit and other supply

responsibility information;
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4. Representatives from PUCQ Staff, representatives from the PUCO Advisor and
the CBP Manager are on List D, List D personnel will be mindful that List C personnel have

access only to general report information;

5. All List D personnel must receive List D and a statement of their obligations.
List D personnel from the CBP Manager Team will sign a Confidentiality Agreement and return
the signature page to the CBP Manager each day of the Solicitation. Other List D personnel
acknowledge their obligations by returning the executed signature page of Appendix B;

6. The List C personnel must view the general report information in a way that
minimizes the possibility of accidental disclosure. List C personnel can discuss general report
information only with other List C personnel. List C personnel must not discuss this information

in a public setting;

7. There is no communication with the media or the public while bidding is in
progress or while the PUCO is evaluating the results except for the CBP Manager stating when
the bidding has started;

8. List C and D personnel will not release or discuss, except with other List C and D
personnel, any clearing price information not released by the PUCO. The PUCO releases
clearing price information after the end of the last Solicitation in a CBP.
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Appendix B: Signature Page on Confidentiality for Lists A, B, C
and D

I acknowledge that I have read and understand the obligations regarding treatment of
confidential information relaied to the CBP for List .

I certify that 1 have abided by its terms up until today and that I agree to continue to abide
by its terms and conditions. Iacknowledge that I may be subject to potential injunctive action to
enforce this confidentiality agreement, as well as liability from parties participating in the 2009
CBP should I be found in violation of this confidentiality agreement.

Signed by Date

Please return the signed form to the CBP Manager Office or Fax to:
CBP Manager Team

XXX St. XX FL

Columbus, Ohio 43XXX

Fax No. (614) xx-xxxx
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Appendix C: Confidentiality Agreement for the CBP Manager

CONFIDENTIALITY AGREEMENT

Any information regarding bidding in the CBP is of a highty confidential nature.
Confidential information regarding bidding includes, but is not limited to:

*  Any information relating to a bidder including, but not limited to, the bidder’s
identity, any information pertaining to the bidder’s bidding strategy, particular bids submitted by
the bidder, the bidder’Is eligibility, the bidder’s remaining recess requests or bidding extensions,
the exercise by a bidder of an extension or a recess, information provided to the bidder to enable
the bidder to bid such as the bidder’s identifier and password, the bidder’s use of the back-up
bidding procedure, the particular roﬁnd results for a bidder, the bidder’s participation status in
bidding, the bidder’s financial circumstances, the bidder’s contractual arrangements for power —
whether such information is obtained directly from the bidder, through reports of bidding results,

or inferred from conversation with the bidder;

= Any information relating to the progress of the bidding, including but not limited to,
the going prices for the round, eligibility in a round, the reason for time-outs for the bidding,
round results for any particular bidder in any particular round, the number of bidders remaining
in the bidding, the number of recesses requested or the number of extensions requested or

granted, the identities of active bidders, the expected duration of the bidding;

= Any information relating to the bids by product in the bidding, including but not
limited to the going prices in any particular round, the exit prices submitted or any other

information that could reveal a bidder’s bidding strategy.

Disclosure of any such confidential information that may cause competitive harm to the
parties involved in the CBP and may compromise the CBP. Any person who participates in the
management of the CBP in any capacity or observes the bidding is subject to the following
measures designed to protect the strict confidentiality of bidding information, and must

acknowledge and agree to adhere to these measures.
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1. All bidding information shall be used solely for purposes of performing duties
related to the management of the CBP and shall not be revealed or used, directly or indirectly, by

any person receiving it for or in connection with any other putpose of any kind,

2. All persons who gain access to any bidding information shall be and are hereby
prohibited and enjoined from disclosing or using such bidding information except as required for
the conduct of the CBP;

3. All persons to whom bidding information is disclosed shall take reasonable and
appropriate precautions to avoid misuse, loss, and/or unauthorized disclosure of bidding
information;

4. Bidding information shall not be disclosed, repeated, given, shown, made
available, or communicated in any way to anyone other than members of the CBP Manager
Team, PUCO Representatives present at the CBP Manager Office and on List D, the PUCO
Advisor representative(s) present at the CBP Manager Office and on List D, or Brattle’s
academic and iegal advisors on List D, as necessary to carry out the CBP,

5. Should there be any question as to whether information is confidential bidding
information, it will be presumed to be confidential and subject to these requirements unless and
until the CBP Manager under instructions of the FirstEnergy Ohio Utilities and PUCO

Representatives authorizes its disclosure in writing.

I acknowledge that I have read and understand this Confidentiality Agreement. I certify
that I have abided by its terms up until today and that I agree to continue to abide by its terms

and conditions.

Signed by Date
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Appendix D: Summary of Bidder Non-Disclosure Requirements

Bidder non-disclosure requirements are found in the CBP Rules. This attachment

excerpts those requirements.

For each Solicitation, bidders will be required to make the following certifications. This
is a partial list of certifications that address confidentiality.

1. A prospective bidder must certify that if it becomes a qualified bidder, the prospective
bidder will not disclose information regarding the list of qualified bidders, including the number
of qualified bidders, the identity of any or all qualified bidders, or the fact that an entity has not
been qualified for further participation.

2. A qualified bidder must certify that it will not disclose confidential information
relative to its own bidding strategy except to entities that were explicitly named in its Part 1
Application as entities with whom the bidder has entered into a bidding agreement, or a joint
venture for the purpose of participating in the Solicitation, or a bidding consortium, or any other
arrangement pertaining to participating in the Solicitation, to bidders with which it is associated
as disclosed through certification 3, to its Advisor, and to its financial institution.

3. A qualified bidder must ceriify that if it becomes a registered bidder, the qualified
bidder will not, at any time, disclose information regarding the total initial eligibility or the list of
registered bidders, including the number of registered bidders, the identity of any or all registered
bidders, or the fact that an entity has not been registered for further participation in the

Solicitation.

4. A qualified bidder must certify that it will not, at any time, disclose any Confidential
Information regarding the CBP other than to; i) entities explicitly named in the Part 1
Application as entities with which the qualified bidder has entered into a bidding agreement, or a
joint venture for the purpose of participating in the CBP, or a bidding consortium, or any other
arrangement pertaining to participating in the CBP; or ii) its Advisor; or iii) bidders with which it

is associated as disclosed through certification 5.
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Following a successful Part 2 Application, the registered bidder will be required to certify
that it will continue to abide by its prior commitment to maintain the confidentiality of

information regarding the CBP. The registered bidder will be required to do so before obtaining

critical information essential to submit bids.
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Appendix E: Bidder Signature Page
To Be Returned to the CBP Manager No Later Than xoocoomo __, 2008

Bidder Authorized Representative

Date :

CBP Manager

To: CBP Manager
From: Bidder Authorized Representative
RE:  Representations regarding the Solicitation

This is to confirm that I have now received the letter from the CBP Manager confirming my

status as a Registered Bidder,

I will receive a Confidential Information packet after | have executed in full and returned this

letter by fax to the CBP Manager. I will send the original of this letter subsequently by courier. The

Confidential Information packet includes information essential to submit bids.

I make the following representations:

(1) [ certify that I will continue to abide by all certifications and commitments made in the Part 1

Application and the Part 2 Application.

Authorized Representative Date

continued
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(2) 1 understand that I am the only pell‘son authorized to distribute Confidential Information to
other representatives of my company. The integrity of the process depends upon each Authorized
Representative safeguarding Confidential Information regarding the CBP. I understand that this
Confidential Information is to be used ouly for the purposes of participation in the CBP.

Authorized Representative Date

(3) As Authorized Representative, I wifl ensure that only authorized persons act on behalf of my

company in submitting bids.

Authorized Representative Date

(4) I centify that I will destroy all documents provided by the CBP Manager that contain
Confidential Information within one week of the Commission selecting least cost bidders as SSO

Suppliers, including but not limited fo, the list of Qualified Bidders and the list of Registered Bidders.

Authorized Representative Date

(5) I understand that failure to adhere to any of the ceriifications or commitments made in the Part
1 and 2 Applications, or failure to adhere to certifications (1) through (4) in this letter may resuli in
sanctions, including, but not limited to, loss of all rights to serve any SSO Load won, forfeiture of
financial guarantees and other fees posted or paid, prosecution under applicable state and federal laws, or

any other sanctions that the Commission deems appropriate.

Authorized Representative Date

continued
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(6) I understand that during bidding, all telephone calls to the CBP Manager and to Technical
Assistants will be recorded. Calls are recorded for bid verification purposes and a written transcript of
such calls may be made. [ consent on behalf of my company, and all authorized persons that will act on
behalf of my company during bidding, to the recording and transcription of such telephone calls. I
further consent to the CBP Manager's use of any such recordings and transcripts for purposes related to
the CBP.

Authorized Representative Date

Please return the signed form to the CBP Office and Fax to:
CBP Manager Team

XXX St. XX FL

Columbus, Ohio 43XXX

Fax No. (614) xx-xxxx
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CERTIFICATE OF SERVICE

The foregoing FirstEnergy Solutions Corp.’s Comments Regarding the Confidentiality of
the Report of the Commission’s Consultant was served via electronic mail on this 7th day of

June, 2011, upon parties on the attached service list.

/s/ Kevin P. Shannon
One of Attorneys for FirstEnergy Solutions Corp.
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Public Utilities Commission of Ohio
Robert Fortney

Ray Strom

Tammy Turkenton

Public Utilities Commission of Ohio
180 E. Broad St., 3" FI.

Columbus, OH 43215

E-mail: robert.fortney@puc.state.oh.us
ray.strom@puc.state.oh.us,
tammy.turkenton@puc.state.oh.us

Richard Cordray

Duane W. Luckey

Thomas McNamee

William L. Wright

Asst. Attorneys General

Public Utilities Section

180 E. Broad St., 6th FI.

Columbus, OH 43215

E-mail: duane.luckey@puc.state.oh.us

thomas.mcnamee@puc.state.oh.us
william.wright@puc.state.oh.us

Ohio Energy Group (OEG)
Michael L. Kurtz

David F. Boehm

Boehm, Kurtz & Lowry

36 E. Seventh St., Suite 1510
Cincinnati, OH 45202

E-mail: mkurtz@ bkllawfirm.com
dboehm@bkllawfirm.com

Ohio Consumers’ Counsel
Jeffrey L. Small

Gregory J. Poulos

Ohio Consumers’ Counsel

10 W. Broad St., 18th FI.
Columbus, OH 43215-3485
E-mail: small@occ.state.oh.us
poulos@ occ.state.oh.us

The Kroger Company

John W. Bentine

Mark S. Yurick

Matthew S. White

Chester Wilcox & Saxbe, LLP
65 E. State St., Suite 1000
Columbus, OH 43215

E-mail: jbentine@cwslaw.com
myurick@cwslaw.com
mwhite@cwslaw.com

{01146664.PDF;1 }

Service List

Ohio Environmental Council
Nolan Moser

William Reisinger

Trent A. Dougherty

Megan De Lisi

Ohio Environmental Council
1207 Grandview Ave., Suite 201
Columbus, OH 43212

E-mail: nmoser@theoec.org
Will@theoec.org
trent@theoec.org

megdelisi@yahoo.com

Industrial Energy Users (IEU)
Samuel C. Randazzo

Lisa G. McAlister

Joseph M. Clark

McNees Wallace & Nurick LLC
21 E. State St., 17" FI.
Columbus, OH 43215

E:mail: sa m@mwncmh.com
Imcalister@mwncmh.com
jclark@mwncmh.com

Ohio Partners for Affordable Energy
David C. Rinebolt

Colleen L. Mooney

(OPAE)

231 W. Lima St.

P.O. Box 1793

Columbus, OH 43215

E-mail: drinebolt@aol.com
cmooney2@columbus.rr.com

Nucor Steel Marion, Inc.

Garrett A. Stone

Michael K. Lavanga

Brickfield, Burchette, Ritts & Stone
1025 Thomas Jefferson St., NW
8th FI., West Tower

Washington, DC 20007-5201
E-mail: gas@bbrslaw.com
mkl@bbrslaw.com

Northwest Ohio Aggregation Coalition
Lance M. Keiffer

Lucas County Assist Prosecuting Atty
711 Adams St., 2nd FI.

Toledo, OH 43624-1680
E-mail:_Ikeiffer@co.lucas.oh.us
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Commodities
Constellation

Constellation Energy
Group, Inc., and
NewEnergy, Inc.

M. Howard Petricoff
Stephen M. Howard
Vorys, Sater, Seymore and Pease, LLP
52 East Gay St.

PO Box 1008

Columbus, OH 43216-1008

E-mail: mhpetricoff@vorys.com
showard@vorys.com

Cynthia Brady

David I. Fein

Constellation Energy Resources, LLC
550 W. Washington Blvd., Suite 300
Chicago, IL 60661

E-mail: cynthia.brady@constellation.com
david.fein@constellation.com

Direct Energy Services, LLC
Charles R. Dyas, Jr.

Barnes & Thornburg LLP

1850 Fifth Third Center

21 E. State St.

Columbus, OH 43215

E-mail: charles.dyas@btlaw.com

Teresa Ringenbach

Direct Energy Services, LLC

5400 Frantz Rd., Suite 250

Dublin, OH 43016
E-mail:teresa.ringenbach@directenergy.com

Ohio Hospital Association
Richard L. Sites

Ohio Hospital Association
155 E. Broad St., 15" FI.
Columbus, OH 43215-3620
Phone: (614) 221-7614

Email: ricks@ohanet.org

Thomas J. O’Brien

Bricker & Eckler LLP

100 S. Third St.

Columbus, OH 43215
E-mail: tobrien@bricker.com

Citizen Power

Theodore S. Robinson

2121 Murray Ave.

Pittsburgh, PA 15217

E-mail: robinson@citizenpower.com

{01146664.PDF;1 }

Neighborhood Environmental
Consumers for Fair Utility Rates,

Coalition,
United

Clevelanders Against Poverty, Cleveland Housing
Network, The Empowerment Center of Greater

Cleveland (Citizens Coalition)
Joseph P. Meissner

Matthew Vincel

The Legal Aid Society of Cleveland
1223 West 6 St.

Cleveland, OH 44113

Email: jpmeissn@lasclev.org
mvincel@Iasclev.org

The Ohio Manufacturers’ Association
Thomas J. O’Brien

Bricker & Eckler LLP

100 S. Third St.

Columbus, OH 43215

E-mail: tobrien@bricker.com

Material Sciences Corporation
Craig I. Smith

2824 Coventry Rd.

Cleveland, OH 44120

E-mail: wis29@yahoo.com

GEXA Energy - Ohio, LLC

Dane Stinson

Bailey Cavalieri LLC

10 W. Broad St., Suite 2100

Columbus, OH 43215

E-mail: dane.stinson@baileycavalieri.com

The City of Cleveland

Robert J. Triozzi

Steven L. Beeler

City of Cleveland Dept. of Law

601 Lakeside Ave., Room 106
Cleveland, OH 44114

E-mail: rtriozzi@city.cleveland.oh.us
sheeler@city.cleveland.oh.us

Association  of
Universities of Ohio
Gregory J. Dunn
Christopher Miller
Andre T. Porter
Schottenstein Zox & Dunn Co., LPA
250 West St.

Columbus, OH 4321 5

E-mail: gdunn@szd.com
cmiller@szd.com

aporter@szd.com

Independent  Colleges

and
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Ohio Schools Council

Glenn S. Krassen

Matthew W. Warnock

Bricker & Eckler LLP

1375 E. 9™ St., Suite 1500
Cleveland, OH 44114
E-mail:gkrassen@bricker.com
mwarnock@bricker.com

NOPEC/NOAC and the City of Akron
Glenn S. Krassen

Matthew W. Warnock

Bricker & Eckler LLP

1375 E. 9" St., Suite 1500

Cleveland, OH 44114

Email: gkrassen@bricker.com
mwarnock@bricker.com
ccunningham@akronohio.gov

Morgan Stanley Capital Group Inc.
Douglas M. Mancino

McDermott Will & Emory LLP

2049 Century Park East

Suite 3800

Los Angeles, CA 90067-3218
E-mail: dmancino@mwe.com

Gregory K. Lawrence
McDermott Will & Emory LLP
28 State St.

Boston, MA 02109

E-mail: glawrence@mwe.com

Steven Huhman

Morgan Stanley

2000 Westchester Ave.

Purchase, NY 10577
E-mail:steven.huhman@morganstanley.com

Natural Resources Defense Council
Henry W. Eckhart

50 W. Broad St., #2117

Columbus, OH 43215

E-mail: henryeckhart@aol.com

EnerNOC, Inc.

Meena Sinfelt, Esq.

Andrews Kurth LLP

1350 | Street, N.W., Suite 1100
Washington, D.C. 20005
MSinfelt@akllp.com
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Duke Energy Ohio

Amy Spiller

Duke Energy Business Services, Inc.
221 E. Fourth St., 25 FI.

Cincinnati, OH 45202

E-mail: amy.spiller@duke-energy.com

Duke Energy Retail Sales, LLC
Michael D. Dortch

Kravitz, Brown & Dortch, LLC
63 E. State St., Suite 200
Columbus, OH 43215

E-mail: mdortch@kravitzllc.com

PJM Power Providers Group

M. Howard Petricoff

Stephen M. Howard

Vorys, Sater, Seymore and Pease, LLP
52 East Gay St.

PO Box 1008

Columbus, OH 43216-1008

E-mail: mhpetricoff@vorys.com
showard@vorys.com

Laura Chappelle

PJM Power Providers Group
4218 Jacob Meadows

Okemos, M| 48864
laurac@chappelleconsulting.net

Glen Thomas

PJM Power Providers Group
1060 First Ave., Suite 400
King of Prussia, PA 19406
gthomas@gtpowergroup.com

FirstEnergy Solutions

Michael Beiting

Morgan Parke

FirstEnergy Service Company

76 S. Main St.

Akron, OH 44308

E-mail: beitingm@firstenergycorp.com
mparke@firstenergycorp.com

Daniel R. Conway

Porter Wright Morris & Arthur

41 S. High St.

Columbus, OH 43215

E-mail: dconway@porterwright.com
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Environmental Law & Policy Center
Robert Kelter

35 East Wacker Drive, Suite 1600
Chicago, IL 60601

Email: rkelter@elpc.org

Council of Smaller Enterprises

Eric Weldele

Tucker Ellis & West LLP

1225 Huntington Ctr.

41 S. High St.

Columbus, OH 43215

E-mail: eric.weldele@tuckerellis.com

Demand Response Coalition
Samuel Wolfe

Viridity Energy, Inc.

100 West Elm St.

Conshohocken, PA 19428

E-mail: swolfe@viridityenergy.com
afreifeld@viridityenergy.com
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