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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its
Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL:SSO

In the Matter of the Application of Ohio Power
Company for Approval of its Electric Security
Plan; and an Amendment to its Corporate
Separation Plan.

Case No. 08-91 8-EL{-SSO

Tt Vgt Vg

MOTION FOR LEAVE TO FILE A MEMORANDUM CONTRA;

Pursuant to Rule 4901-1-12, Ohio Administrative Code ("O.A.Cj"), Industnial
Energy Users-dhio (“IEU-Ohio”) moves the Public Utilities Commissfon of Ohio
("Commission”) for an order permitting it to file a Memorandum Contra the ?Motions filed
by OChio Power Company (‘OP") and Columbus Southern Power Company (“CSP")
(collectively, the “Companies”) on May 11, 2011. As the filing will not delay or hinder a
decision by the Commission and the Memorandum Contra is filed wifhin the time
originaily available for filing a memorandum contra, the Commission shou!d grant IEU-
Ohio’s motion for leave to file the memorandum contra.

Respectfully submitted,

=N

kY

Samuel C. Randazze~’

Frank P. Darr

Joseph E. Oliker

MCNEES WALLACE & NURICK LLC
21 East State Street, 17" Floor
Columbus, OH 43215
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BEFORE
THE PuBLIic UTILITMIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its
Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

S vt gt st e’

In the Matter of the Application of Ohio Power
Company for Approval of its Electric Security
Plan; and an Amendment to its Corporate
Separation Plan.

Case No. 08-918-EL-SSO

b S

MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE
TO FILE A MEMORANDUM CONTRA

On March 18, 2009, the Commission issued an Opinion and Order rn:odifying and
approving electric security plans (‘ESP") for the Companies. On April 19 2011, the
Ohio Supreme Court (“Supreme Court") reversed and remanded the Mar;ich 18, 2009
Opinion and Order, finding that the Opinion and Order contained three} substantive
errors. On May 4, 2011, the Supreme Court issued its mandate returning jurisdiction of
the matters to the Commission. The Commission in response to the mandate directed
CSP and OP “to file by May 11, 2011, proposed revised tariffs that would remove the

POLR charges and environmental carrying cost charges associated with?

investments
made 2001-2008, from the Companies’ tariffs.” |
On May 11, 2011, OP and CSP filed revised tariffs and two motions seeking

either have the current tariffs remain in effect or to collect the current revenues from

! Entry at 2 (May 4, 2011).
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provider of last resort (“POLR") charges and environmentai carrying cosﬁ subject to
refund. Because the Companies sought expedited treatment of their motiOIEws, IEU-Ohio
filed 2 memorandum contra the request for expedited ruling, noting thét immediate
action was inappropriate. After IEU-Ohio filed its memorandum contra, cohnsel for the
Companies sent an email indicating that the Companies may seek to strikie any further
memorandum contra from IEU-Ohio because IEU-Ohio had exhausted its opportunity to
file a memorandum contra provided by Commission rules. ‘

Plainly, the first memorandum contra addressed the Companies’ attempt to
secure expedited relief and did not address the merits of their attempt to isidestep the
procedural requirements established for the Companies in the May 4, 2011 Entry.
Thus, the notion that IEU-Ohio is filing a memorandum contra “out of rule” is at best
suspect, if not just wrong.

While not conceding that the Companies have any basis for obje}cting to the
attached memorandum contra, and to prevent funher delaying behavior oh the part of
the Companies, I[EU-Ohio is seeking the Commission’s leave to file the memorandum
contra that is attached. As the filing will not delay or hinder a decision by the
Commission and is submitted within the fime originally available for ﬁliﬁg a

memorandum contra, the Commission should grant IEU-Chio’s motion.

2 attachment 1. :
(C34155: ) ,



Respectfully submitted,

D Lmy

Samuel C. Randazzo

Frank P. Darr

Joseph E. Oliker

MCNEES WALLACE & NURICK LLC

21 East State Street, 17™" Floor
Columbus, OH 43215 |
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com :
fdarr@mwncmh.com
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BEFORE
THE PuBLIc UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus )

Southern Power Company for Approval of its ) !
Electric Security Plan; an Amendmenttoits ) Case No. 08-917-EL-SSO
Corporate Separation Plan; and the Sale or ) |
Transfer of Certain Generating Assets. )

In the Matter of the Application of Ohio Power ) |
Company for Approval of its Electric Security ) Case No. 08-918-EL-SSO
Plan; and an Amendment to its Corporate ) i
Separation Plan. )

MEMORANDUM CONTRA THE MOTIONS OF COLUMBUS SOUTHERN POWER
COMPANY AND OHIO POWER COMPANY TO ESTABLISH A PROCEDURAL
SCHEDULE, REJECT OR HOLD IN ABEYANCE TARIFFS FILED ON MAY 11, 2011
AND CONVERT RATES TO BEING COLLECTED SUBJECT TO REFUND

On March 18, 2009, the Public Utilities Commission of Ohio (“Commission”)
issued an Opinion and Order modifying and approving Electric Security P;lans (‘ESP")
for Ohio Power Company ("OP”) and Columbus Southern Power Compbny (“CSP")
(collectively, “Companies”™. On April 19, 2011, the Ohic Supreme Cou& ("Supreme
Court’) reversed and remanded the March 18, 2009 Opinion and Order, ﬁnbing that the
Opinion and Order contained three substantive errors.> On May 4, 2011, the Supreme
Court issued its mandate returning jurisdiction of these cases to the Coﬁmission. In
response to the Supreme Court’s decision, the Commission, also on May 4 directed the
Companies “to file by May 11, 2011, proposed revised tariffs that wouldé remove the

POLR charges and environmental carrying cost charges associated with investments

® The Supreme Court determined that the Commission engaged in retroactive ratemaking, approved a
Provider of Last Resort (*POLR") charge that was not supported by the record, and approved recovery of
revenues for carrying charges for certain incremental environmental investments that lacked a statutory
basis under Section 4928.143(B}(2), Revised Code. In re Application of Columbus Southem Power Co.,
SI|3p1Op No. 2011-Ohio-1788 (Apr. 19, 2011).
{C34155: }
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made 2001-2008, from the Companies’ tariffs.”* The May 4, 2011 Entry (“E;ntry”) further
directed the Companies to file an appropriate application if they intended to seek either
a POLR charge or to recover revenues associated with the carrying costs of incremental
environmental investments.® |

The Companies, on May 6, 2011, filed an Application for Rehearing Fof the Entry.
In the Application for Rehearing, the Companies alleged four assignmenté of error. In
the first allegation, the Companies argued that the Commission has to darw out “an
analysis of the issues” and follow an “established process” before :t orders the
Companies to file revised tariffis.® Second, the Companies allegéd that the
Commission’s Entry does not comply with the terms of the Supreme Couﬁt’s remand.’
Third, they argued that the Commission failed to justify its decision in compliance with
Section 4903.09, Revised Code.? Finally, the Companies alleged that the Commissiqn
violated the Companies' right to due process.® IEU-Ohio filed a memorahdum contra
the Application for Rehearing on May 16, 2011, urging the Commission gto deny the
Application. .

On May 11, 2011, OP and CSP filed revised tariffs and two motioins ("May 11
Motions”) seeking either to have the current tariffs remain in effect or t6 collect the

current revenues from POLR and environmental carrying costs subject to refund. In

* Entry at 2 (May 4, 2011).

*id.

® Application for Rehearing at 7 (May 6, 2011)..
"Id at2.

®id.

Y d. |
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their memorandum supporting the motions, the Companies requestéd that the
Commission set a procedural schedule to address the issues remanded by the
Supreme Court and, in the meantime, reject their proposed revised tariffs'j or hold the
revised tariffs in abeyance. That the revised POLR tariffs should be revisecl‘i again goes
without saying since the Companies admit that they did not comply with the
Commission’s order to remove completely the POLR charge.’® (The revised tariffs
addressing the revenue effects of removing carrying costs for 2001-2008 environmental
investment, however, appear to comply with the Commission's order anq:1 should be
accepted.) To appease the Companies by either rejecting the tariffs or holéﬂing them in
abeyance while the Companies attempt to re-establish their claim to the ire\.renues, a
claim they still have not filed with the Commission as required by the Entry,; would abet
what can only be described as intentional and opportunistic behavior."

Likewise, the Companies offer very little on the merits of their Motions that was
not raised in their Application for Rehearing of the Entry. For example, they urge in the
Motions that the Supreme Court’s decision required the Commission to cdnduct some
sort of hearing before it ordered the Companies to revise their tariffs.'> In the
Application for Rehearing, they similarly alleged that the Commission’s decigion to order

revised tariffs violated a procedural requirement found in either Supreme Court

" Motion to Establish a Procedural Schedule for the Remand Proceeding and to Rejéct or Hold in
Abeyance the Tariffs Filed on May 11, 2011, and Motion to Prospectively Convert the Affected Rates to
Being Collected Subject to Refund, and Request for Expedited Ruling on Both Motions at 7-8 (May 11,
2011) {"May 11 Motions”). By separate filing, IEU-Ohio filed objections to the Companies' proposed
revised tariffs. Objections by Industrial Energy Users-Ohio to May 11, 2011 Tariff Filing (May 18, 2011).

"' The Companies have demonstrated in their filing that their failure to comply with the Commission’s
order to fite conforming tariffs regarding the POLR charge was intentional. May 11 Motions at 8.

b

21d at6 &9.
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precedent or by the terms of the Supreme Court's remand.”” In the N]otions, the
Companies assert they were denied some right to hearing." Similéarly, in the
Application for Rehearing, they allege error on the basis that they had a cjue process
right to hearing before the Commission ordered them to file tariffs complying with the
Supreme Court's decision.'®> Further, the relief the Companies seek in the} Motions is
largely the same that they requested in the Application for Rehearing, i.e., ihat they be
permitted to continue to recover revenues on the existing tariffs the Coménission has
ordered to be revised as a result of the Supreme Court's decision.*® ‘

As noted in IEU-Ohio’s Memorandum Contra the Application for Rehearing, the
Companies have not presented any proper basis for allowing them to continue to
recover revenue on items not properly included in their ESPs. First, the Qommission
was not under any direction as a result of Supreme Court precedent'’ or tl!1e Supreme
Court’s remand in this case to allow the Companies 1o continue to collect revenues for
the remanded items pending some sort of review process. Supreme Court precedent (if
it applies) requires the Commission to take action consistent with thé remand."®
Furthermore, the Supreme Court’s decision in this case states that the Comzfnission may

consider whether there are alternative bases to justify revenue recovery for POLR and

'3 Application for Rehearing at 2 (May 6, 2011).

" May 11 Motions at 8.

' Application for Rehearing at 2 (May 6, 2011).

'8 Compare May 11 Motions at 11 to Application for Rehearing at 18 (May 6, 2011). ‘

7 The Companies previously have cited Cleveland Elec. /fluminating Co. v. Pub. Util. Comm’n of Qhio, 46
Chio St.2d 105 (1976) (“CEl/ Remand Case"), for the proposition that the remand required additional
“process,” apparently meaning delay, before the Commission can order the tariffs to conform to the
Supreme Court's decision. Application for Rehearing at 4-8 (May 6, 2011).

'® CEl Remand Case at 116-17.

{C34155: }



the carrying costs of environmental investments; it does not mandate that review.

Finally, the due process claim is nothing more than a variation on the Comp@anies’ initial
argument that the Commission was required to conduct a hearing as a ﬁésult of the
remand. For the same reasons outlined in IEU-Ohio’s Memorandum EContra the
Application for Rehearing, therefore, the Companies have failed to ardvance an
argument that supports their request for a procedural schedule and to écontinue to
collect revenues under the existing illegal tariffs.*

To further justify their May 11 Motions, the Companies add three _new§ arguments.
First, they assert that there is some sort of market justification for the PbLR charge
because some customers “elect” to pay POLR charges.?’ Whether they eléct to do so,
or simply do not recognize they have choice, may be a battlte for another déy. What is
not debatable is that they are being asked to pay a rate that has been found to be
illegal, and the Commission was correct in direciing the Companies to file tariffs to
eliminate the POLR charges based on the March 19, 2009 Opinion and Ordér.

Second, the Companies provide an extended discussion to support continued

recovery of revenues for the 2001-2008 incremental environmental carrying costs.??

Once again, however, the Companies' argument ignores the obvious: the Supreme

"% In re Application of Columbus Southern Power Co., Slip Op. 2011-Ohio-1788 at 1] 30 u& 35 (Apr. 19,
2011).

® Industrial Energy Users-Ohio, Memorandum Contra the Application for Reheanng of Columbus
Southern Power Co. and Ohio Power Co. (May 16, 2011).

2! May 11 Motions at 8 (noting that 97% of customers have “elected” to pay POLR charges instead of
choosing to leave AEP-Ohio generation service subject to a requirement of paying market rates if they
return to AEP-Ohio). The Companies also assert that the POLR charges shouid retum to the leveis
collected under the pre-2009 rates and be non-bypassable. That assertion is addressed in IEU-Ohio's
objections to the proposed revised tariffs filed separately. See Objections by Industrial Enargy Users-
Ohio to May 11, 2011 Tariff Filings (May 18, 2011).

%2 May 11 Motions at 9-10.
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Court has reversed that portion of the Commission’s March 19, 2009 Opiniob ahd Order |
supporting continued recovery. Moreover, the Commission has ordered,23 and the
Companies clearly understand,?* that the Companies may file an .enppropriate‘E application
if they want the Commission to consider permitting future recovery of revenues for
environmental investments. In the meantime, the Companies are not entit|éd to current
revenue or overstated deferrals based on the March 18, 2009 Opinion and Cirder.

Third, the Companies offer that they may decide to withdraw their fESPs if the
Commission continues to act on its “snap judgment’ ordering the Companies to file
revised tariffs.”® To support this “argument,” the Companies contend that the ESPs are
a “package deal" that the Commission has found to be more favorable in the aggregate
than the alternative available through a market rate offer.?® Of course, the bompanies’
position has nothing to do with the rates that should be in place as a result of the
Supreme Court's remand. Apart from the questionable suggestion that the éommission
remains bound by a “deal” that the Supreme Court has found in part iIlegéI,” the only
point of this argument appears to be to threaten action that the Companies believe the
Commission does not want to see happen. Thus, the Companies do not ‘Provide any
principled reason for the Commission to grant the Companies’ of the May 11 Motion that

seeks authorization to collect revenues under the unrevised tariffs.

% Entry at 2 (May 4, 2011).
* May 11 Motions at 11,

% Id at 10. !
% 1d. i

?" Section 4928.143(C), Revised Code. |
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Once again it is apparent that the Companies are seeking through ;the May 11
Motions to delay action that would positively affect customers. The Combanies may
lawfully charge and collect at levels only as permitted by Section 4928.143, Revised
Code. The Supreme Court has determined that revenue effects for POLR and
environmental carrying costs are not properly inciuded in the curjrent ESPs.
Nonetheless, the Companies seek through these motions authority to leave the current
tariffs in place. This attempt to “slow-walk” their way to compliance simplyi should not
be tolerated in light of the Supreme Court’s remand and the Commission’s May 4, 2011
Entry.

Moreover, the Commission should not deny customers the benefits of their legal
remedy. In March and May 2009, customers unsuccessfully sought relief erJm revenue
collections they argued were beyond those available the Companies.?® When the issue
was presented to the Supreme Court through a complaint seeking a writ of: prohibition,
both the Companies and the Commission argued that the customers had an adequate
remedy at law through an appeal of the Commission’s Opinion and OIJZder.29 The
Supreme Court agreed.®® The customers have now successfully prosgecuted that
appeal. Once that appellate process indicated that the revenue recovery%is too high,

however, the Companies have sought through the May 11 Motions to pre\fent at least

temporarily the relief ordered by the Commission in its Entry. The Commisqfion can and

?® Motion for Stay of the Retroactive Collection of AEP's New rates from Customers or, in the Alternative,
Motion to Make Rates Subject to Refund and Memorandum in Support, Mar. 25, 2009; State, ex rel.
Office of the Ohio Consumers’ Counsel, et al., v. Public Util. Comm’n, et al., Case No. 09- ?10 Complaint
(Apr. 17, 2009) ("Prohibition Complaint™). ;

? Prohibition Complaint, Motion to Dismiss of Respondents Columbus Southern Power 'Co and Ohio
Power Co. at 29-30 (Attachment 2); id., Motion to Dismiss Submitted on Behalf of Resqondents Alan
Schriber, et al., at 8-9 (Attachment 3).

% Prohibition Complaint, Entry (June 17, 2009) (Attachment 4).
{C34155: }
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should avoid that result by requiring the Companies to comply with the ﬁEntry if the

“adequate remedy at law” is to have any meaning.

Because the Companies have no legal basis to ask that proper revised tariffs be
disapproved or “held in abeyance,” the Commission should not find ac&eptable the
Companies’ alternative request to allow them to continue collection subject tb refund.

For the reasons stated above, the Commission should deny the Companies’ May '
11 Motions (which are premised on little more than another attempt at a “rehearing” of
the May 4, 2011 Entry), accept proposed revised tariffs that comply with the
Commission’s May 4, 2011 Entry, and order the Companies to properly re{:ise and file
those proposed tariffs that are not in compliance.

Respectfully submitted,

Ay

Samuel C. Randazzo (Counsel of Record)

Frank P. Darr

Joseph E. Oliker ?

MCNEES WALLACE & NURICK |

Fifth Third Center

21 East State Street, Suite 1700 !

Columbus, OH 43215

sam@mwncmh.com !
~ fdarr@mwncmh.com :

joliker@mwncmh.com

ON BEHALF OF INDUSTRIAL ENERGY stas-Omo
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing MOTION AND MEMORANDUM IN SUPPORT
FOR LEAVE TO FiLE A MEMORANDUM CONTRA, and MEMORANDUM CONTRA THE MOTIONS OF
CoLumBUS SOUTHERN POWER COMPANY AND OHIO POWER COMPANY TO ESTABLISH A
PROCEDURAL SCHEDULE, REJECT OR HOLD IN ABEYANCE TARIFFS FILED ON May 11, 2011
AND CONVERT RATES TO BEING COLLECTED SUBJECT TO REFUND was served upon the
following parties of record this 18" day of May 2011, via electronic transmlsswn hand-
delivery or first class mail, postage prepaid.

Steven T. Nourse

American Electric Power Service Corporation
1 Riverside Plaza, 29™ Floor

Columbus, OH 43215

Selwyn J. R. Dias

Columbus Southern Power Company
Ohio Power Company

850 Tech Center Dr.

Gahanna, OH 43230

Daniel R. Conway

Porter Wright Morris & Arthur
Huntington Center

41 S. High Street

Columbus, OH 43215

ON BEHALF OF COLUMBUS SOUTHERN POWER AND
OHio POWER COMPANY

David F. Boehm

Michael L. Kurtz

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

ON BEHALF OF OHIO ENERGY GROUP
John W. Bentine

Mark S. Yurick

Chester, Willcox 8& Saxbe LLP

65 East State Street, Suite 1000
Columbus, OH 43215-4213

On BEHALF OF THE KROGER CO.

{C34155: }

Frank P. Darr

Janine L. Migden-Ostrander
Consumers’ Counsel '
Maureen R. Grady, Counsel of Req:ord
Terry L. Etter

Michael E. ldzkowski i
Office of the Ohio Consumers' Coynsel
10 West Broad Street, Suite 1800 |
Columbus, OH 43215-3485 }

ON BEHALF OF THE OFFICE OF THE OHIO

CONSUMERS’ COUNSEL ;

Barth E. Royer, Counsel of Recorq
Bell & Royer Co. LPA

33 South Grant Avenue
Columbus, OH 43215-3927

Nolan Moser !
Air & Energy Program Manager |
The Chio Environmental Council
1207 Grandview Avenue, Suite 201

Columbus, OH 43212-3449

Trent A. Dougherty
Staff Attorney ;
The Ohio Environmenta! Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212- 3449 ’

ON BEHALF OF THE OHIO ENVIRONI#ENTAL
CoOuNCIL




David C. Rinebolt Craig G. Goodman I

Colleen L. Mooney National Energy Marketers Assoclatlon
Ohio Partners for Affordable Energy 3333 K. Street, NW., Suite 110
231 West Lima Street ~ Washington, D.C. 20007 |

Findlay, OH 45839 i
ON BEHKALF OF NATIONAL ENERGY MARKETERS

ON BEHALF OF OHIO PARTNERS FOR AFFORDABLE ASSOCIATION i
ENERGY ’

Barth Royer
Richard L. Sites Bell & Royer Co. LPA
Ohio Hospital Association 33 South Grant Avenue
155 E. Broad Street, 15™ Floor Columbus, OH 43215-3927
Columbus, OH 43215-3620

Gary Jeffries
Thomas O'Brien Dominion Resources Services
Matthew Warnock 501 Martindale Street, Suite 400
Bricker & Eckler Pittsburgh, PA 15212-5817
100 South Third Street ‘
Columbus, OH 43215 ON BEHALF OF DOMINION RETAIL, Iuc.
On BEHALF OF THE OHIO HOSPITAL ASSOCIATION Henry W. Eckhart

2100 Chambers Road, Suite 106
David |. Fein Columbus, OH 43212
Cynthia Fonner henryeckhart@aol.com
Constellation Energy Group :
550 W. Washington Strest, Suite 300 ON BEHALF OF THE SIERRA CLUB, OHIO CHAPTER,
Chicago, IL 60661 AND THE NATURAL RESOURCES DEFENSE COUNCIL
ON BEHALF OF CONSTELLATION ENERGY GROUP Matthew Warnock

. Bricker & Eckler
Bobby Singh _ 100 South Third Street
Integrys Energy Services, Inc. Columbus, OH 43215
300 West Wiison Bridge Road, Suite 350
Worthington, OH 43085 Kevin Schmidt
: The Ohio Manufacturers' Assomatrbn

ON BeHaLF OF INTEGRYS ENERGY SERVICES, INC. 33 North High Street

. Columbus, OH 43215
Howard Petricoff

Stephen M. Howard On BEHALF OF THE OHIO MANUFACTURERS'
Vorys, Sater, Seymour & Pease LLP ’
52 E. Gay Street Larry Gearhardt
Columbus, OH 43215 Ohio Farm Bureau Federation

280 North High Street, P.O. Box 182383
ON BEHALF OF CONSTELLATION NEW ENERGY AND Columbus, OH 43218
CONSTELLATION NEW ENERGY COMMODITIES ‘
GROUP, DIRECT ENERGY SERVICES, LL.C, ON BEHALF OF THE OHIO FARM Bumu
INTEGRYS ENERGY SERVICES, INC., NATIONAL FEDERATION

ENERGY MARKETERS ASSOCIATION, OHIO SCHOOL
OF BUSINESS OFFICIALS, OHIO SCHOOL BOARDS
ASSOCIATION, BUCKEYE ASSOCIATION OF SCHOOL
ADMINISTRATORS, AND ENERNOC, INC,
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Keith C. Nusbaum
Sonnenschein Nath & Rosenthal
1221 Avenue of the Americas
New York, NY 10020-1089

Clinton A. Vince

Emma F. Hand

Daniel D. Bamowski

Douglas G. Bonner
Sonnenschein Nath & Rosenthal
1301 K Street NW

Suite 600, East Tower
Washington, DC 20005

ON BEHALF OF ORMET PRIMARY ALUMINUM
CORPORATION

Stephen J. Romeo

Scott DeBroff

Alicia R. Peterson

Smigel, Anderson & Sacks
River Chase Office Center
4431 North Front Street
Harrisburg, PA 17110

Benjamin Edwards

Law Offices of John L. Alden
One East Livingston Ave.
Columbus, OH 43215

ON BEHALF OF CONSUMERPOWERLINE

Grace C. Wung

McDermott Wilt & Emery LLP
600 Thirteenth Street, NW
Washington, DC 20005

Douglas M. Mancino
McDermott Will & Emery LLP
2049 Century Park East
Suite 300

Los Angeles, CA 80067

Steve W. Chriss

Manager, State Rate Proceedings
Wal-Mart Stores, Inc.

2001 SE 10" Street

Bentonville, AR 72716

ON BEHALF OF THE WAL-MART STORES EASTLP,

MACY’S INC., AND SAM’S CLUB EAST, LP
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Sally W. Bloomfield
Terrence O'Donnell
Bricker & Eckler :
100 South Third Street i
Columbus, OH 43215

ON BEHALF OF AMERICAN WIND ENERGY
ASSOCIATION, WIND ON THE WIRES AND OHIo
ADVANCED ENERGY

C. Todd Jones

Christopher Miller

Gregory Dunn

Schottenstein Zox and Dunn Co., I.LPA
250 West Street

Columbus, OH 43215

ON BEHALF OF THE ASSOCIATION OF INDEPENDENT
COLLEGES AND UNIVERSITIES OF OHIO

Douglas M. Mancino ’
McDermott Will & Emery LLP :
2049 Century Park East i
Suite 3800

Los Angeles, CA 90067

Gregory K. Lawrence
McDermott Will & Emery LLC
28 State Street

Boston, MA 02109

Steven Huhman
Vice President |
MSCG g
200 Westchester Ave.

Purchase, NY 10577 f

ON BEHALF OF MORGAN STANLEY qAPI'I'AL

GROUP, INC. |
|

Glenn D. Magee :
Abbott Nutrition

6480 Busch Bivd.
Columbus, OH 43229

ON BEHALF OF ABBOTT NUTRITION |



Cheryl Maxfield

John Jones

Thomas Lindgren

Werner Margard

Assistant Attorneys General
Public Utilities Section

180 East Broad Street
Columbus, OH 43215

ON BEHALF OF THE PUBLIC UTILITIES COMMISSION
OF OHIO

Greta See

Afttorney Examiner

Public Utilities Commission of Ohio
180 East Broad Street, 12" Floor
Columbus, OH 43215

ATTORNEY EXAMINER
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Frank Darr ' , :
m
From: stnourse@aep.com

Sent: Friday, May 13, 2011 9:40 AM

To: ‘ Joe Oliker

Cc: . Barth Royer; Benjamin Edwards; Bobby Singh; Craig G. Goodman; Chrlstopher Miller

{AICUQ); Colleen Mooney; Clinton Vince {Ormet); Cynthia Fonner; David Fein; David
Boehm; Dan Conway (Porter Wright); Douglas Mancino; David Rinebolt; Debbie Ryan;
Emma Hand (Ormet); Ethan Rii (Ormet); Terry Etter; Frank Darr; Gary Jeffries (Dominion);
Gregory H. Dunn; Gregory K. Lawrence; Glenn Magee (Abbott); Maureen Grady;,
i . . 'greta.see@puc.state.oh.us’; Grace Wung (Wal-Mart); Henry Eckhah; Michae! Idzkowski;
: e John Bentine; Joe Bowser; Joseph Maskovyak; John Jones; Joe Oliker; Kevin Schmidt; "—g
Larry Gearhardt, Howard Petricoff; Michael Kurtz; Matthew Pritchard; Michael Smalz;
Kevin Murray; Matthew Warnock; Matthew White; Mark Yurick; Nolan Moser; Presley -
Reed (Ormet); Renee Gannon; Richard Sites; Sam Randazzo; Stephen Baron; Sally .
Bloomfield (American Wind); Selwyn Dias (AEP); Stephen Howard; Stephen Romeo;
Steve Chriss (Wal-Mart); Steven Huhman (Morgan Stanley); Thomas Lindgren; Thomas
McNamee; Terrence O'Donnell (American Wind); Trent Dougherty Vicki Leach-Payne;
Werner Margard; William Wright

Subject: Re: Industrial Energy Users-Ohio's Memorandum Contra Columbus Southern Power
Company’s and Ohio Power Company's Request for Expedited Rullng (Case No. 08-917-
EL-SSO,et al)

Joe:

The last sentence of IEU's May 12 memo contra seems to suggest that {EL plans to file a second memo contra within the
narmal 7-day response time that would apply here. AEP Ohio notes that Rule 12 only allows each party to file one
memorandum in opposition and the rule does not permit a party to file multiple responses ("any party may file a
memorandum contra within seven days after the service of the motion"). Rule 12(C) for expedited motions creates a
curtailed process where no reply memoranda are permitted and would clearly not allow multiple responses to the same
motion. While the apparent purpose of IEU's May 12 memo contra was to clarify how Rule 12(C) works for the
Commission, it was |EU's choice to use its one-time opportunity to respond for that narrow purpose. A second memo
contra by IEU is not permitted and would warrant a2 motion to strike.

Thanks,

Steven T. Nourse

Senior Counsel

American Electric Power Service Corporation

Legal Department, 29th Floor

1 Riverside Plaza

Columbus, Ohio 43215-2373

Phone: (614) 716-1608 Audinet: 8-200-1608

Fax: (614) 716-2014 Audinet: 8-200-2014 |
Email: stnourse@aep.com ;

Joe Oliker <joliker@mwncmh.com> To Barth Royer <barthroyer@aol.com>, Benjamin Edwards <I:qledwards®atdenlaw,net>,
Bobby Singh <bsinghg@inteprysenergy.com>, "Christopher Miller (MCUO)"
06/12/2011 05:57 PM <cmiller@szd.com>, "Clinton Vince {Omet)" <cvinos@sonpensmeln.com>. Colleen

Mooney <cmooney2@columbus.ir.com>, "Cralg G. Goodman™
<cgoodman(@energymarketers.com>, Cynthia Fonner !
<cynthia.a.fonner@consteliation.com>, "Dan Conway (Porter Wright)®
<dconway@porterwright.com>, David Boshm <dboehm@BKUlawfirm.com>, David Fein
<david.fein@constellation.com>, David Rinebolt <drinebolti@acl.com>, Debbie Ryan
<dryan@mwncmh.com>, Douglas Mancino <dmancinog@mwe.com>, “Emma Hand

t
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(Omnet)" <ehand@sonnenschein.com>, "Ethan Rii {Omet)? <erii@@sonnenschein.com>,
Frank Darr <fdarr@mwncmh.com>, "Gary Jefiries {Dominion)"

<Gary.A Jeffries@dom.com>, "Glenn Magee (Abbott)" <glenn.mageef@abbotl.com>,
"Grace Wung (Wal-Mart)* <gwung@mwe.com>, "Gregory H. Dunn® <gdunn@szd .com’>,
"Gregory K. Lawrence" <glawrence@mwe.com>, Henry Eckhart
<henryeckhart@aol.com>, Howard Petricoff <mhpetricoff@vssp.com>, Joe Bowser
<jbowser@mwncmh.com>, Joe Oliker <joliker@mwncmb.com>, John Bantine
<jbentine@cwslaw.com>, John Jones <John.jones@puc.state.oh.us>, Joseph
Maskovyak <jmaskovyak@oslsa.org>, Kevin Murray <mumaykm@mwncmh.com>,
Kevin Schmidt <kschmidt@ohicmig.com>, Larry Gearhardt <igearhardi@ofbl.org>,
Mark Yurick <myurick@cwsiaw.com>, Matthew Pritchard <mpritchard@mwncmh.com>,
Matthew Warnock <mwamock@bricker.com>, Matthew White <mwhite@cwslaw.com>,
Maureen Grady <grady@occ.stata.oh.us>, Michael Idzkowski
<idzkowski@occ.state.oh.us>, Michael Kurtz <mkurz@BKLIawfirm.com>, Michael .
Smalz <msmalz@oslsa.org>, "Milter, Christopher (cmillergszd.com)®
<cmiller@szd.com=>, Nolan Moser <nmoser@theCEC.org>. "Presley Reed (Ormet)”
<preed@sonnenschein.com>, Rensa Gannen <rgannon@mwncmh.com®, Richard
Sites <ricks@ohanet.org>, "Sally Bloomfield (American Wind)"
<sbloomfigld@bricker.com>, Sam Randazzo <sam@mwncmh.com>, "Salwyn Dias
(AEP)" <sjdias@asp.com>, Stephen Baron <sbaron@jkenn.com>, Stephen Howard
<smhoward@vssp.com>, Stephen Romeo <sromeo@SASLLP.com>, "Steve Chriss
{Wal-Mart)* <stephen.chriss@wal-mart.com>, "Steve Nourse (AEP)®
<Stnourse@aep.com>, "Steven Huhman (Morgan Stanley)®
«<gteven.huhman@morganstanley.com>, "Terrence O'Donnell (American Wind)”
<todonnell@bricker.com>, Terry Etter <etter@occ.state.oh.us>, Thomas Lindgren
<thomas.lindgran@puc.state.ch.us>, Thomas McNamee
<Thomas.McNamee@puc.state.oh.us>, Trent Doughery <irent@thecec.org>, Vicki
Leach-Payne <VLeach-Payne@mwncmh.com>, Wermner Margard
<warnar,margard@puc.state.oh.us>, William Wright <william wright@puc.state.oh.us>-

cc "greta.see@puc.state.oh.us” <greta.see@puc. state.oh.us>

Subject Industrial Energy Users-Ohio's Memaorandum Contra Columbus Southern Power
Company's and Ohio Powar Company's Request for Expeditad Ruling {Case No. 08-
817-EL-SS0,et al)

Attached is a copy of Industrial Energy Users-Ohio's Memorandum Contra Columbus Southern Power
Company’s and Ohio Power Company's Request for Expedited Ruling which was filed this afternoon
in the above-captioned matter. Hard copies have either been hand delivered or sent via ordinary
-mail.

Please do not hesitate to contact us if you have any questions about this matter.

Joseph E. Oliker

McNees Wallace & Nurick LLC
21 East State Street, 17th Floor
Columbus, Ohio 43215-4228
Direct Telephone: 614.719.5957
FAX: 614.469.4653
joliker@mwncmh.com

l. McNees
Wallace & Nurick Lic

NOTICE: The forgoing message may be protected by the attorney-client privilege. If you belleve that it has
been sent to you in error, do not read it. Please reply to the sender that you have received the message in
error, then delete it.

Pursuant to U.S. Treasury Department Circular 230, unless we expressly state otherwise, any tax advice
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contained in this communication (including any attachments) was not intended or written to be used, and
cannot be used, for the purpose of (i} avoiding tax-related penalties or {ii) promoting, marketing or
recommending to another party any matter(s) addressed herein. '

[attachment "20110512173931484.pdf" deleted by Steven T Nourse/AEPIN]

This e-mail message from the Legal Department of American Electric
Power® is for the sole use of the intended recipient(s) and may contain
confidential and privileged information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended
recipient, please contact the sender by reply e-mail and destroy all
copies of the original message.
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Case No. 09-710

Ronda Hartman Fergus, Commissioner, : i
Valerie A. Lemmie, Commissioner, |
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Chery] L. Roberto, Commissioner; and :

Columbus Southern Power Company and

Ohio Power Company,

Respondents,
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Maureen R. Grady (0020847)
(COUNSEL OF RECORD)
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Office of Consumers’ Counsel
10 West Broad Street, Suite 1800
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Consumers’ Counsel

Steven T. Nourse (0046705)
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(614) 716-2950 (facsimile)
stnourse(@agcp.com
mjsaiterwhite@aep.com

On Behalf of Respondents, Columbus
Southern Power Company and Ohio Power
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MAY G6 2009
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application as filed, but instead modified the application. A number of complex and
interrelated factors go into a Commission &ccision. If the Court were to mtgltain |
Relators’ invitation to modify the rates approved by the Commission, it would nce¢il to
perform an original analysis of AEP Ohic’s application to weigh all the record evicience
and the elements of the application in order to determine if the changing of one pagt of
the Order requires further changes to a different part of the Order. Such an approach
would clearly violate the normal standard of review applicable to Commission ordérs.
Weiss v. Pub. Util. Comm., 90 Ohio St. 3d 15, 17-18, 2000-Ohio-5, 734 N.E.2d 775, 778
(due deference should be given to statutory interpretations by an agency that has | ‘
accumulated substantial and to which the General Assembly has delegated enforcement
responsibility),

More specifically, the Court would have to establish an entirely new Standard
Service Offer rate if it grants the requested writ. Paragraph 82 of the Complaint st;ates:

If the Writ of Prohibition is granted, {the Court] would stay the underlyiné

retroactive portion of the Orders which permitted the Companies to chargs

and collect unlawful increased rates. If the writ stopped the charging and

collecting of the retroactive rates, the Compamcs would still be pemlitted

to charge customers increased rates — nine months of rate increases in the

nine month remaining period of 2009,
Thus, Relators ask the Court to “4rim back” the portion of the approved rate increase that
is claimed to be retroactive and leave in place the remaining portion of the ratef. What
i{elators ignore is that there is no basis in the record before the Court to perforn't suc_h a
calculation ~ even if it were appropriate for the Cowrt to directly set rates (wh:ich itis

not). It is simply impossible for the Court to adjust the rate to exclude only theJ portion

claimed to be retroactive.

29



Only through a reversal and remand with instructions to the Commissici)n could
the rate be so modified by the Commission. But a remand proceeding is inapproh)riate in
a Writ of Prohibition action that seei(s the exercise of this Court’s original and direct |
jurisdiction over a legal jurisdictional dispute. As a practical matter, it makes Jittle sense
to conclude that a body patently aﬁd unambiguously lacks jurisdiction over a
determination and then remand the same matter to that body. And S.Ct. Prac. R. X,
Section 5 indicates that the Court disposes of original actions by either dismissing the
case or issuing a alternative or peremptory writ. This major flaw in the reliéf sought
again confirms that, in filing this Writ of Prohibition, Relators have chosen tﬂe wrong
procedural vehicle within which to pursue their grievance,

The setting of rates involves consideration of numerous issues and an
understanding of the intricacies of the indusiry as applied to the recent statutory uihangcs.
The Court should not accept any argument claiming the establishment of a new rate asa
result of granting this writ is a simple mathmatical equation. In the context of bcing
asked to directly set rates for water service provided by contract within a municiﬁal
corporation, this Court has raised important questions as to the appropriateness of striking
down rates as unlawful: _ |

[TThen what is the result? New rates would have to be determined. This

poses yet another dilemma: Who sets the new rates? The court itself is not

ina posmon to decide an appropriate rate. "* * ¥ [A] court may not

engage in rate-making since this is a legislative function.” 12 McQqulm,

Municipal Corporations (3 Ed. Rev. 1986) 616, Section 35.37a, Even if a:

court were to undertake to set the rates for these parties, it has not been

explained how that is to be accomplished. |
Fairway Manor, Inc. v. Bd. of Comm’rs (1998), 36 Chio St. 3d 85, 89, 521 N.E.Zd 818,

823. Not only would it be inappropriate for the Court to directly invalidate a porﬁon of
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tially be challenged through a prohibition action. The Court has previously corisidcred
the consequences of opening such a door. In denying a writ of prohibition sought on
grounds that the trial court had misconstrued a contract, the Court observed that “[i]f we
were to adopt [relator’s] argument, every potentially erroneous trial court constii'uction of -
a contract would be subject to review by extraordinary writ rather than by appe&l follow-
ing final judgment.” State ex rel. Jackson v. Miller, 83 Ohio St. 3d 541, 543, 700 N.E.2d
1273, 1275 (1998). In another case, the Court rejected an argument that prohibzition was

appropriate where the underlying action was clearly barred by the statute of linjitations.

The Court noted that acéepting this argument would lead it “down a slippery sliapc.”
State ex rel. Jones, 84 Ohio St. 3d at 78, 701 N.E.2d at 1009, In the present cas;te, the
Court should likewise decline to expand the scope of prohibition. |

Additionally, Relators® request that the Court correct the results of the Commis-
sion’s actions would involve the Court directly in setting rates. This is a function that the
Court has recognize(i is beyond its authority. Cleveland Electric llluminating ¢'o. v. Pub.
Util. Comm’n, 46 Ohio St.2d 105, 116-117, 346 N.E.2d 778, 785-786 (1976) (holding
that only a Commission order can change 2 utility’s rate schedule).

The Commission has jurisdiction to hear and decide issues presented in the AEP
companies’ ESP application. Therefore, Relators have not satisfied the second;require-
ment for the issuance of a writ of prohibition. |

The final requirement is that the Relators must have no other adequate ré:medy if

the writ is denied. This they cannot show.



It is well established that prohibition is not a substitute for appeal. State ex rel.
Nalls v. Russo, 96 Ohio St. 3d 410, 414, 775 N.E.2d 522, 526 (2002). Relatoréi may raise
the errors they allege through an appeal. The General Assembly has establishej‘d a com-
prehensive scheme for the review of Commission orders. The first step is the rehearing
process. R.C. 4903.10 provides that “{a]fter any order has been made by the pﬁblic utili-
ties commission, any party . . . in the proceeding may apply for a rehearing in liespect to
any matters determined in the proceeding.” Ohio Rev. Code Ann. § 4903.10 (West
2009), Appendix at 1. Under this statute, the Commission may modify or abrogate its
original order. Relators have availed themselves of this procedure by filing applications
for rehearing of the Commission®s March 18, 2009 order. As of the date of ﬁlifng of this
motion, those applications (as well as those filed by other parties) remain pending before
the Commission.

Under the exhaustion of remedies doctrine, courts will generally permitithe
administrative process to run its course before granting judiéial relief. The Coitrt has
noted the “long settled rule of judicial administration that no one is entitled to judicial
relief for a supposed or threatened injury until the prescribed administrative reinedy has
been exhausted.” Jones v. Chagrin Falls, 77 Ohio St. 3d 456, 462, 674 N.E.Z(i 1388,
1392 (1997), quoting Myers v. Bethlehem Shipbuilding Corp., 303 U,S, 41, 504}-5[ (1938).
As explained in another decision, “[t]he purpose of the d;)ctrine of exhaustion of
administrative remedies is to prevent premature interference with the administt;-ative

processes.” Basic Distrib. Corp. v. Ohio Dept. of Taxation, 94 Ohio St. 3d 287, 290, 762
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State of Ohio ex rel. Office of the Ohio % - Case No. 2009-0710
Consumers' Counsel, Ohio Manufacturers' 3
Association, The Kroger Co., and Ohio o IN PROHIBITION
Hospital Association
ENTRY
v,

Alan R. Schriber, Chairman, Ronda .
Hartman Fergus, Commissioner, Valerie A.
Lemmie, Commissioncr, Paul A,

Centolella, Commissioner, and Cheryl L.
Raberto, Commissioner

This cause originated in this Court on the filing of a complaint for a writ of
prohibition. Upon consideration of the motion to dismiss of Columbus Southern Bower
Company, Ohio Power Company, and the commissioners of the Public Utilities
Commission,

The metion to dismiss is granted because the complaint does not state a claim
justiciable in prohibition. The issues raised by the complaint may be resolved on appeal,
and thus relators have an adequate remedy at law. State ex rel. Cleveland Elec.
Huminating Co. v. Pub. Util. Comm. (1962), 173 Ohio St. 450, 452, 183 N.E.2d 732
Accordingly, this cause is dismissed. ‘

THOMAS J. E
Chief Justice



