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BEFORE
THE PuBLIc UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of its
Electric Security Plan; an Amendment to its
Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-SSO

Nt et et g’ "’

In the Matter of the Application of Ohio Power
Company for Approval of its Electric Security
Plan; and an Amendment to its Corporate
Separation Plan.

Case No. 08-918-EL-SSO

S M Vape® “p”’

OBJECTIONS BY INDUSTRIAL ENERGY USERS-OHIO TO MAY 11, 2011 TARIFF
FILING

On March 18, 2009, the Public Utilites Commission of Ohio (“Commission”)
issued an Opinion and Order modifying and approving Electric Security Pians ("ESP")
for Ohio Power Company (“OP”) and Columbus Southern Power Company {“CSP”). On
April 19, 2011, the Ohio Supreme Court (“Supreme Court”) reversed and rdmanded the
March 18, 2009 Opinion and Order, finding that the Opinion and Order contained three
substantive errors. On May 4, 2011, the Supreme Court issued its mandate returning
jurisdiction of these matters to the Commission. The Commission in res#onse to the
mandate directed CSP and OP “to file by May 11, 2011, proposed revised tariffs that
would remove the POLR charges and environmental carrying cost charges associated

with investments made from 2001 to 2008 from the Companies' tariffs.”

' Entry at 2 (May 4, 2011).
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On May 11, 2011, OP and CSP filed revised tariffs and two motiqans seeking
either to have the current (unrevised) tariffs remain in effect or to collecti the current
revenues associated with POLR and environmental carrying costs associated with
investments made from 2001-2008 subject to refund. In their proposed revised tariffs
and based on the Companies’ work papers, it appears that the Companies removed the
revenue effects associated with the 2001-2008 environmental carrying costs.?
However, the Companies failed to comply with the Commission’é directive to remove
the revenue effect of the POLR charges from their rates. Instead of removirig the POLR
revenue effect, the Companies offered a self-serving and legally unsupportéd claim that
the Companies are entitled to continue to collect revenue under the POLR riders that
existed prior to the ESP and under the Companies' 2004 Rate Stabilization Plans
(“RSP™).> To protect customers from the actions of the Companies’ decisipn to ignore
the Commission's May 4, 2011 Entry and to encourage the Commission to modify and
approve the proposed tariffs as recommended herein, IEU-Ohio is filing - these
Objections. |

Initially, it is clear that the Companies have not complied with the hblay 4, 2011
Entry ordering them to remove POLR charges from their tariffs. As noted above, the
Commission directed the Companies to file revised taﬁffs removing the POLR charges.*

The Companies’ transmittal letter accompanying the May 11, 2011 proposed tariff filing,

The proposed tariffs reflect the removal of the revenue effect of the 2001-2008 environmental carrying
costs from base generation rates and corresponding adjustments for some rate schedules to the fuel
adjustment clause.

¥ Columbus Southern Power Company’s and Ohio Power Company’s Combined Motion to Establish a
Procedural Schedule for the Remand Proceeding and to Reject or Hold in Abeyance the Teriffs Filed on
May 11, 2011, and Motion to Prospectively Convert the Affected Rates to Being Collected Subject to
Refund, and Request for Expedited Ruling on Both Motions at 7-8 (May 11, 2011) (*May 11, 2011
Motions"). . _

* May 4, 2011 Entry at 2.
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however, states that the proposed tariffs include POLR charges set at pré-ESP levels
and language making the new PQOLR charges non-bypassablé (unavoidable by
shopping customers).’> The Companies' then offer the rationale for proposing non-
bypassable pre-ESP POLR charges in their May 11, 2011 Motions:

Another important consequence of this approach [i.e.,
the Commission’s decision to direct the Companies to
comply with the Supreme Court's decision by removing
revenue effects for environmental carrying costs and POLR]
relates to the limited bypassability aspect of the POLR
charge approved in the ESP Order. Specifically, the ESP -
Order decided to only award 90% of AEP Ohio's request and
addressed the other portion of risk by saying that shopping
customers can elect to bypass the POLR charge during the
time they shop by agreeing to pay a market rate if they
return. [Citation omitted.] This aspect of the POLR charge
was adopted part-and-parcel with the approved POLR
charge increase that was remanded to the Commission.
When the approved POLR is backed out of AEP Ohio's
tariffs, the prior POLR charﬁge will remain and will once again
be strictly non-bypassable. ‘

Apparently, the Companies are attempting justify retaining the pre-ESP PQLR charges
by pointing to something they think the Commission did or did not do in the March 18,
2009 Opinion and Order. By leaving in the revenue effects of POLR charges, however,
the proposed tariffs do not comply with the Commission’s May 4, 2011 Entry.

Beyond their literal non-compliance, the Companies’ proposal to continue to
collect nonbypassable POLR revenues is without legal or logical merit. On March 30,
2009, the Commission approved a set of revised tariffs implementing the Commission’s

March 18, 2009 Opinion and Order.” At that point, the Companies were authorized to

® Letter to Betty McCauley from Steven T. Nourse (May 11, 2011).
® May 11, 2011 Motions at 7-8.

7 Entry at 4 (Mar. 30, 2009).
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collect revenues under an Electric Security Plan or ESP as governed by Section
4928.143, Revised Code. Section 4928.143, Revised Code, however, penﬁits recovery
of revenues only for those ESP terms for which the Companies have successfully
established a lawful claim.® Pre-ESP rates and charges thereafter were relevant only in
their entirety (not selectively as the Companies would have it) and in the event that the
Companies withdraw and terminate an ESP as modified by the Commission. In the |
case of the POLR, the Supreme Court found there was not sufficient evidence to
support the Commission’s finding that the Companies’ POLR was cost-b:-.ié.t'-:d.9 Under
Section 4928.141, Revised Code, the ESP form of an SSO must con;form to the
requirements of Section 4928.143, Revised Code. “Only a standard service offer
authorized in accordance with section . . . 4928.143 of the Revised Code, sﬁall serve as
the utility's standard service offer for the purpose of compliance with this section.”'
Therefore, it was proper for the Commission to direct the Companies to file tariffs that
removed the POLR revenues. It was improper, as a matter of law, for the Companies to
attempt to selectively revert to the pre-ESP POLR. If the Companies want to revert to
the pre-ESP POLR and all the other pre-ESP rates and charges, they should consider
acting on their perpetual threat to withdraw and terminate the ESP (assuming that the

law will allow this action at this time). "

® Under Section 4928.141, Revised Code, the Companies may only seek revenues for a Standard
Service Offer that complies with either Section 4928.142 or 4928.143, Revised Cods. Further, the
Companies may recover revenues to the extent that they can establish that the revenue is justified under
one of the provisions of Section 4928.143(B), Revised Code. ESP Remand at | 32. The Companies
have the burden to establish that that the recovery is lawful. Section 4928.143(C), Revised Code.

® ESP Remand at 1) 29.
1% Section 4928.141, Revised Code.

"' May 11, 2011 Motions at 10-11.
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Finally, the Companies’ tariff filing is an intentional violation of the Commission’s
May 4, 2011 Entry. The Commission’s Entry is unambiguous. The Companies were
directed to file “proposed revised tariffs that would remove POLR charges;‘."12 In their
May 11, 2011 Motions, the Companies acknowledge that the Commission’s Order
required them to remove POLR revenues when they complained that the éhafm of the
May 4, 2011 Entry “is magnified by the fact that the Commission’s Entry presumption
that the entire amounts of these charges approved as part of the Companies’- ESP

should be eliminated.”"

Thus, the Companies understood what the Commission
intended them to do; they simply chose to ignore the Commission’s Order.™

At this point, the Companies are billing and collecting revenue in excess of the
amount the Commission lawfully authorized. Under the operative law, the Companies
have no legal claim to continue to recover this revenue. Yet, through steps that can
only be described as intentional, the Companies have sought to delay and possibly flout
the implementation a decision of the Supreme Court by the Commission.

The Companies’ slow-walking and non-compliance with the Commission's May
4, 2011 Entry could mean that electric bills for the balance of the ESP (and in some
cases thereafter) will continue to be unlawfully excessive. But the effect of the
Companies’ non-complaint tariff proposals is also designed to derail the opportunity to

reduce electric bills by obtaining generation supply from a competitive retail electric

services (“CRES”) supplier.

"2 Entry at 4 (May 4, 2011).
¥ May 11, 2011 Motions at 8 (emphasis in original).

" The May 11, 2011 Motions further demonstrate that Companies have alsc ignored the Commission-
specified means by which they might include POLR-related revenue in their rates, a means which
requires the Companies to file an application that will comply with the requirements of Section 4928.143,
Revised Code.
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The mathematical consequences of the Companies’ proposal to selectively revert
to a pre-ESP POLR that is non-bypassable means that shopping consumers will see
less value from shopping. As evidenced by the Companies’ proposals for a new ESP,
the Companies are interested in erecting economic and other barriers to shopping. The
Companies have taken advantage of the Commission’'s May 4, 2011 Entry to propose
tariffs that serve the Companies’ strategic objectives. In the case of Ohio Power, the
inclusion of the per-ESP POLR works to reduce the amount of the fuel charge. The fuel
charge is fully bypassable. Reducing the fuel charge in this context works against
shopping. Also in the case of Ohio Power, the proposal to revert to the pre-ESP POLR
operates to increase the amount of revenue subject to future collection through a non-
bypassable charge (the ESP hangover) commencing in 2012. Because of the interest
charges that the Commission authorized to be added to the revenue deferred for future
collection, the net present value of such deferrals is decidedly anti-consumer and further
unjust enrichment of the Companies.

The next step is clear if the Commission wants to avoid further delay in providing
consumers with relief from the revenue effects of the unlawfully authorized charges.
The March 18, 2009 Opinion and Order authorized CSP and OP to collect, respectively,
$97.4 million and $54.8 million in annual POLR revenue. The May 4'.2011 Entry
requires removing the revenue effect of the POLR authorization from the ESP rates.
Mathematically and administratively, this is a simple exercise and only requires the
POLR rate for all rate schedules be reset to zero.

To put an end to the opportunity for the Companies to manufactureédelay in the
Commission’s effort to comply with the Supreme Court’s decision and to eliminate the

going-forward effect of the unlawfully authorized charges from consumers' electric bills,
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IEU-Ohio urges the Commission to modify and promptly approve the revised tariffs that
correctly reflect the revenue effects of the Supreme Court's decision. The Commission
should accept the Companies’ May 11, 2011 proposed tariffs except those related to the
proposed POLR Rider. The Commission should direct the Companies to file a final
revised tariff that sets tﬁe POLR charge at zero with fuel charges adjusted accordingly
and make the tariff effective for all bills rendered subsequent to the date of such
approval. Moreover, IEU-Ohio encourages the Commission to enforce its May 4, 2011
Entry promptly so as to assure that the Companies do not continue to collect revenues

or defer amounts that are not lawful.

Respectfully submitted,

%—:2\

Samuel C. Randazzo

Frank P. Darr

Joseph E. Oliker

MCNEES WALLACE & NURICK LLC
21 East State Street, 17 Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Objection by Industrial Energy Users-
Ohio to May 11, 2011 Tariff Filing was served upon the following parties of record this

18™ day of May 2011, via elecironic transmission, hand-delivery or first class mail,

postage prepaid.

Steven T. Nourse

American Electric Power Service Corporation
1 Riverside Plaza, 29" Floor

Columbus, OH 43215

Selwyn J. R. Dias

Columbus Southern Power Company
Ohio Power Company

850 Tech Center Dr.

Gahanna, OH 43230

Daniel R. Conway

Porter Wright Morris & Arthur
Huntington Center

41 S. High Street

Columbus, OH 43215

ON BEHALF OF COLUMBUS SOUTHERN POWER AND
OHIO POWER COMPANY

David F. Boehm

Michael L. Kurtz

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

ON BEHALF OF OHIO ENERGY GROUP
John W. Bentine

Mark S. Yurick

Chester, Willcox & Saxbe LLP

65 East State Street, Suite 1000
Columbus, OH 43215-4213

ON BEHALF OF THE KROGER Co0.
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Frank P. Darr -

Janine L. Migden-Ostrander
Consumers’ Counsel :
Maureen R. Grady, Counsel of Record
Terry L. Etter

Michael E. Idzkowski .
Office of the Ohio Consumers’ Counse!
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485 ‘

ON BEHALF OF THE OFFICE OF THE OHIO
CONSUMERS’ COUNSEL

Barth E. Royer, Counsel of Record
Bell & Royer Co. LPA ‘
33 South Grant Avenue
Columbus, OH 43215-3927

Nolan Moser

Air & Energy Program Manager
The Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449 '

Trent A. Dougherty

Staff Attorney

The Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

ON BEHALF OF THE OHIO ENVIRONMENTAL
COUNCIL



David C. Rinebolt

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, OH 45839

ON BEHALF OF OHI0 PARTNERS FOR AFFORDABLE
ENERGY

Richard L. Sites

Ohio Hospital Association

155 E. Broad Street, 15" Floor
Columbus, OH 43215-3620

Thomas O’'Brien
Matthew Warnock
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

ON BEHALF OF THE OHIO HOSPITAL ASSOCIATION

David |. Fein

Cynthia Fonner

Constellation Energy Group

550 W. Washington Street, Suite 300
Chicago, IL 60661

ON BEHALF OF CONSTELLATION ENERGY GROUP

Baobby Singh

Integrys Energy Services, Inc.

300 West Wilson Bridge Road, Suite 350
Worthington, OH 43085

ON BEHALF OF INTEGRYS ENERGY SERVICES, INC.

Howard Petricoff

Stephen M. Howard

Michael Setterini

Vorys, Sater, Seymour & Pease LLP
52 E. Gay Street

Columbus, OH 43215

ON BEHALF OF CONSTELLATION NEW ENERGY AND
CONSTELLATION NEW ENERGY COMMOCDITIES
GRoOUP, DIRECT ENERGY SERVICES, LLC,
INTEGRYS ENERGY SERVICES, INC., NATIONAL
ENERGY MARKETERS ASS0CIATION, OHIO SCHOOL
OF BUSINESS OFFICIALS, OHIO SCHOOL BOARDS
ASSOCIATION, BUCKEYE ASSOCIATION OF SCHOOL
ADMINISTRATORS, AND ENERNOC, INC.
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Craig G. Goodman

National Energy Marketers Associgation
3333 K. Street, NW., Suite 110
Washington, D.C. 20007

ON BEHALF OF NATIONAL ENERGY MARKETERS
ASSOCIATION ,

Barth Royer

Bell & Royer Co. LPA

33 South Grant Avenue
Columbus, OH 43215-3827

Gary Jeffries

Dominion Resources Services
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817

ON BEHALF OoF DOMINION RETAIL, INC.

Henry W. Eckhart

2100 Chambers Road, Suite 106
Columbus, OH 43212
henryeckhart@aol.com

ON BEHALF OF THE SIERRA CLUB, QHIO CHAPTER,
AND THE NATURAL RESOURCES DEFENSE COUNCIL

Matthew Warhock
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

Kevin Schmidt

The Ohio Manufacturers' Association
33 North High Street

Columbus, OH 43215

ON BEHALF OF THE OHIO MANUFACTURERS'
ASSOCIATION

Larry Gearhardt

Ohio Farm Bureau Federation

280 North High Street, P.O. Box 182383
Columbus, OH 43218

ON BEHALF OF THE OHIC FARM BUREAU
FEDERATION
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Keith C. Nusbaum
Sonnenschein Nath & Rosenthal
1221 Avenue of the Americas
New York, NY 10020-1089

Clinton A. Vince

Emma F. Hand

Daniel D. Bamowski

Douglas G. Bonner
Sonnenschein Nath & Rosenthal
1301 K Street NW

Suite 600, East Tower
Washington, DC 20005

ON BEHALF OF ORMET PRIMARY ALUMINUM
CORPORATION

Stephen J. Romeo

Scott DeBroff

Alicia R. Peterson

Smigel, Anderson & Sacks
River Chase Office Center
4431 North Front Street
Harrisburg, PA 17110

Benjamin Edwards

Law Offices of John L. Alden
One East Livingston Ave.
Columbus, OH 43215

ON BEHALF OF CONSUMERPOWERLINE

Grace C. Wung

McDermott Wilt & Emery LLP
600 Thirteenth Street, NW
Washington, DC 20005

Douglas M. Mancino
McDermott Will & Emery LLP
2049 Century Park East
Suite 300

Los Angeles, CA 90067

Steve W. Chriss

Manager, State Rate Proceedings
Wal-Mart Stores, Inc.

2001 SE 10" Street

Bentonville, AR 72716

ON BEHALF OF THE WAL-MART STORES EAST LP,
MACY’s INC., AND Sam’s CLuB EAsT, LP
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Sally W. Bloomfield
Terrence Q’'Donnell
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

ON BEHALF OF AMERICAN WIND ENERGY
ASSOCIATION, WIND ON THE WIRES AND OHIO
ADVANCED ENERGY

C. Todd Jones

Christopher Miller

Gregory Dunn

Schottenstein Zox and Dunn Co., LPA
250 West Street

Columbus, OH 43215

ON BEHALF OF THE ASSOCIATION OF INDEPENDENT
COLLEGES AND UNIVERSITIES OF OHIO

Douglas M. Mancino
McDermott Will & Emery LLP
2049 Century Park East
Suite 3800

Los Angeles, CA 90067

Gregory K. Lawrence
McDermott Will & Emery LLC
28 State Street

Boston, MA 02108

Steven Huhman

- Vice President

MSCG
200 Westchester Ave.
Purchase, NY 10577

ON BEHALF OF MORGAN STANLEY CAPITAL
GROUP, INC.

Glenn D. Magee
Abbott Nutrition

6480 Busch Bivd.
Columbus, OH 43229

ON BEHALF OF ABBOTT NUTRITION



Cheryl Maxfield

John Jones

Thomas Lindgren

Werner Margard

Assistant Attorneys General
Public Utilities Section

180 East Broad Street
Columbus, OH 43215

ON BEHALF OF THE PuBLIC UTILITIES COMMISSION
OF OHIO

Greta See

Attorney Examiner

Public Wilities Commission of Ohio
180 East Broad Street, 12" Floor
Columbus, OH 43215

ATTORNEY EXAMINER
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