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NOTICE OF CROSS-APPEAL OF 
COLUMBUS SOUTHERN POWER COMPANY 

Cross-Appellant Columbus Southern Power Company ("CSP") hereby gives notice of its 

cross-appeal, pursuant to R.C. 4903.13 and S.Ct. Prac. R. 2.3(B), to the Supreme Court of Ohio 

and Appellee the Public Utilities Commission of Ohio ("Commission"), from an Opinion and 

Order (Attachment A) and an Entry on Rehearing (Attachment B) of the Commission entered on 

January 11, 2011, and March 9, 2011, respectively, in PUCO Case No. 10-1261-EL-UNC. That 

case involved the Commission's determination, as required by R.C. 4928.143(F), of whether 

CSP or its sister company, Ohio Power Company, had significantly excessive earnings in 2009. 

Cross-Appellant is a party in PUCO Case No. 10-1261-EL-UNC and timely filed its 

Application for Rehearing of Appellee's January 11,2011 Opinion and Order in accordance with 

R.C. 4903.10. The assignment of error hsted below was raised in Cross-Appellant's Application 

for Rehearing. The Commission's denial of its rehearing request harmed CSP's interests. 

The Commission's Opinion and Order and Entry on Rehearing are unlawful and 

unreasonable in the following respect: 

It was unlawfiil and unreasonable for the Commission to conclude that 
R.C. 4928.143(F) provides ample direction to reasonably apply the statute in this 
case and that the concept of "significantly excessive earnings is not fundamentally 
different fi^om the concepts the Commission regularly decides under Ohio 
statutory provisions for utility regulation." Order, pp. 9-10; Entry on Rehearing, 
p. 4. Section 4928.143(F) of the Ohio Revised Code is unconstitutionally vague 
in that it fails to provide CSP with fair notice, or the Commission with meaningful 
standards, as to what is intended by "significantly excessive earnings." The 
Commission's application of R.C. 4928.143(F) to require CSP to reduce deferrals 
in its fuel adjustment account or credit its customers up to $42,683 million and to 
adjust its 2011 rates accordingly violates the Due Process Clause of both the 
United States Constitution and the Ohio Constitution. 

WHEREFORE, Cross-Appellant CSP respectfully submits that Appellee's January 11, 2011 

Opinion and Order and March 9, 2011 Entry on Rehearing are unlawful, unjust, and 



unreasonable and should be reversed. The Court should further find that R.C. 4928.143(F) is 

unconstitutionally vague. 

Respectfully submitted, 

fetnM 
Steven T. Nourse (0046705) 
(Counsel of Record) 
American Electric Power Corporation 
1 Riverside Plaza, 29* Floor 
Columbus, Ohio 43215-2373 
Telephone: (614) 716-1608 
Facsimile: (614) 716-2950 
stnourse@aep. com 

Daniel R. Conway (0023058) 
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ATTACHMENT A 



Case No. 10-1261-EL'LINC 

BEFORE 

IHE FUBUC UTILmES COMMISSION OF OffiO 

In the Matter of the Application of 
Columbus SouHiem Power Company 
and Ohio Power Company for 
Administration of the Significantly 
Excessive Earnings Test under Section 
4928.143(F). Revised Code, and Rule 
4901:1-35-10, Ohio Administrative 
Code-

OFINIOlsr AND ORDER 

The Commisaon, consid«ing the application, the evidence of record, ihe applicable 
law, and being otherwise fully advised, h^eby issues its Opinion and Order. 

APPEARANCES: 

Steven T. Noturse, American Electric Power Service Corpcwration, One Riverside 
Plaza, Colxunbus, Ohio 43215, and Porter, Wright, Morris & Arthur, by Daniel R. Conway, 
41 South High Street, Columbus, Ohio 43215, on behalf of Columbus Southern Power 
Company and Ohio Power Company. 

Mike DeWine, Atttaney General of the State of Ohio, by William Wrijg^t, Sedion 
Chief, and Thomas W. McNamee, Assistant Attorney General, 180 East Broad Street, 
Columbus, Ohio 43215, on behalf of the Staff of the Public Utilities Commi$»csi of Ohio. 

Janine L. Migden-Ostrander, the Office of the Ohio Consumers' Counsel, by 
Maureen R. Grady, Melissa Yost, and Kyle Lynn Verrett, Assistant Consumers' Counsels, 
10 West Broad Street, Columbus, Ohio 43215-3485, on behalf of the residential utility 
consumers of Columbus Soutt»em Power Company and Ohio Power Company. 

Boehm, Kurtz & Lowry, by Michael L. Kurtz, 36 East Seventh Street, Suite 1510, 
Cincinnati, Ohio 45202, on behalf of Ohio Energy Group. 

Michael R. Smak and Joseph M. Maskovyak, Ohio Poverty Law Center, 55S Buttle 
Avenue, Columbus, Ohio 43215, on behalf of fee Appalachian Ve&ce and Jiistice Network. 

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo and Joseph Oliker, 21 
East State Street, 17th Floor, Coiimibus, Ohio 43215-4228, on behalf of Industrial Energy 
Users-Ohio. 
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David C. Rineboit and Colleen L. Mooney, Counsel, 231 West Lima Street, P.O. Box 
1793, Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy. 

Bricker & Eckler, Thomas J. O'Brien, 100 South Third Street, Columbus, Ohio 43215 
and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-3620, on 
behalf of Ohio Hospital Association. 

Bricker & Eckler, Thomas J. O'Brien, 100 South Third Street, Columbus, Ohio 43215, 
on behalf of Ohio Manufacturers' Association. 

BACKGROUND: 

I. Significantly Excessive Earnings Test Background 

On May 1, 2008, the governor signed into law Amended Substitute Senate Bill No. 
221 (SB 221), amending various statiUes in Title 49 of ihe Ohio Revised Code. Among the 
statutory amendments were changes to Section 4928.14, Revised Code, to est^lish a 
standard service offer (SSO). Pursuant to the amended language of Section 4928.14, 
Revisai Code, electric utilities are required to provide consumers with a ̂ O , consisting of 
either a market-rate offer (MRO) or an electric security plan (ESP). Sections 4928.142(D)(4), 
4928.143(E), and 4928.143(F), Revised Code, direct the Commission to evaluate the 
earnings of each electric utihty^s approved ESP or MRO to determine whether the plan or 
offer produces signifirantiy excessive earnings for the electric utility. 

After considering the arguments raised in the ESP and/or MRO proceedings of the 
electric utilities, the Commission concluded that irutially the methodology: for determining 
w^hether an electric utility has signiBcantly excessive earnings as a result: of an approved 
ESP or MRO should be examined within the framework of a warkshop.^ The Coracnission 
directed Staff to c»nduct a workshop to allow inter^ted stakeholders to present concerns 
and to discuss and clarify issues raised by Staff. Accordingly, Case No. 0S^786-EL-UNC, In 
ihe Matter cf the Investi^tion infy} the DeoelopriKnt of the Significmtbf Exexsdue Earnings T^t 
Pursuant to Amended Substitute Senate Bill 221 for BeOric Utilities (09-786) was opened. The 
workdiop was held on October 5, 2009. StafiF filed its recommendatioins in 09-786 on 
November 18,2009. 

In 09-786, by Finding and Order issued on June 30,2010, as antended and clarified 
in accordance witi\ the entry on rehearing issued August 25, 2010, the Commission 

In re Ohio Edison Company, The Cleneknd Eiectrk Hlundnating Conipamf, md Qm ToUoJo Eistw Qmpamf, 
Case No. 08-935-EL-SSO, C înion and Order at 64 (December 19,2(X») {Krsffineigy ES' case); and /n r? 
Columbia Southern Power Company and Ohio Power Company, Case No. 08-917-EL-̂ Oi et aL, Opinion and 
Order at 68 (March 18,2009) (AEP-CMiio :KP cases). 
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provided guidance on the interpretation and application of Sections 4928.142(D)(4), 
4928.143(E), and 4928.143(F), Revised Code. 

On AprU 16, 2010, in 09-786 and in Case No. 10-517-EL-WVR, Columbus Southern 
Power Company (CSP) and Ohio Power Company(OP) (jointly AEP-Ohio or Con^anies) 
filed an application for a limited waiver of Rule 4901:1-35-10, Ohio Administrative Code 
(O.A.C.), to the extent that the rule requires the electric utility to file their SEET 
information by May 15,2010.2 By entry issued May 5,2010, tfie Comanissibn granted AEP-
Ohio's request for an extension and directed AEP-Ohio to make its SEET [filing by July 15, 
2010. The due date for Con^anies to file their SEET information was further ©ctended to 
September 1,2010, pursuant to entry issued July 14,2010, in 09-786. 

On September 1,2010, AEP-Ohio filed an application in Case No. 10-1261-EL-UNC 
for the administration of the SEET, as reqiured by Section 4a28.143(F), Revised Code, and 
Rule 4901:1-35-10, O.A.C By entry issued September 21,2010, as amended on October 8, 
2010, a procedural schedtile was established for this proceedir^. Pursuant to the 
procedural schedvde, motions to intervraie were due by October 8,2010. 

Motions to intervene were filed by, and intervention granted to, the following 
entities: Ihe Office of the Ohio Consumers' Counsel (OCC), Industrial Energy Users-Ohio 
(lEU-Ohio), Ohio Partners for Affordable Energy (OPAE), Ohio Energy Group (OEG), 
Appalachian Peace and Justice Network (APJN), Ohio Manufacturers Association (OMA) 
and Ohio Hospital Association (OHA). 

The hearing commenced, as scheduled, on October 25, 2010, and concluded on 
November 1, 2010, uiduding rebuttal testimony offered by AEP-C^o. At the hearing, 
AEP-Ohio presented the direct testimony of three witnesses: Thomas E. Mitdidl (Cos. Ex. 
4), Dr. Ardl K. Makhija (Cos. Ex. 5), Josq>h Hamrock (Cos. Ex. 6) and on rebuttal presented 
the testimony of Dr. Makhija (Cos. Ex.7) and Mr. Hamrock (Cos. Ex. 8). OCC, OMA, OHA, 
APJN and OEG jointly Customer Parties) presented the testimony Of Dr. J. Randall 
Wookidge Qoint Liv. Exs. 1 and 1-A) and Lane KoUen 0oint Inv. Ex. 2). The Staff offered 
tiie testimony of Richard Cahaan (Staff Ex. 1). Initial briefs and reply brJefe were filed by 
AEP-OHo, Staff, Customer Parties,^ lEU-Ohio, and OPAE. 

By May 15 cA eadi year, the electric utility shall make a separate filing wi& file cmnndssian 
demonstrating whether or not any rate adjustments authorized by the ctnnmiBsicm as part of flte electric 
utiUty's electric security plan resulted in significandy exoesshre earnings during && review period as 
measured by division (F) of Section 4928.143, Revised Code. The process smd pBU r̂aaxes for that 
proceeding shall be set by order of the commission, the legal director, or attconc^ examiner. Tte electrk: 
utility's filing shall include the in^irmatian set forth in paragraph (Q of Rule ^01:1-35-03, OA.C, as it 
relates to excessive earnings. 
The reply brief filed by Customer Fartiss did not include OMA or OHA as a party to the larief. Only 
OCC, APJN, and OEG are listed as parties to the reply brief. 
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On November 30, 2010, AEP-Ohio, Staff, OHA, OMA, The Kroger Contpany 
(Kroger), and Ormet Primary Aluminum Corporation (Ormet) filed a Joint St^ulation and 
Recommendation (Stipulation) in this case and in Case Nos. 09-872-EL-FAC and 09-873-
EL-FAC, In the Matter cf the Remew of the Fuel Adjustment Clauses of Columbus Southern 
Poxver Company and Ohio Power Company, (Pud Adjustment Clause (FAC) or FAC cases).^ 
The Stipulation included a proposed procedural schedule for ihe conaaderation of Ihe 
Stipulation. Further, as part of the Stipulation, AEP-Ohio agreed to withdraw its 
opposition to Kroger's request to intervene and, pursuant to the entry issued Decembear 1, 
2010, Kroger was granted limited intervention to participate in the SEET case. On 
December 16, 2010, AEP-Ohio filed a notice of withdrawal of the Stipulatian. The 
Companies' wiAdrawal, as any party to a Stipulation may, dissolves, terminates and 
voids the Stipulation. Nonetfidesa, in its notice of withdrawal, AEP-Ohio unilaterally and 
voluntarily agreed to fulfill its obKgations in the Stipulation to: (1) contribute $1 miUicffi of 
shareholder funds for OMA to be used to assist its members with programs and initiatives 
designed to bring energy-related benefits to Ohio manufacturers; (2) conlpbute $1 million 
of shareholder funds for OHA to be used to assist its members with programs and 
initiatives designed to bring energy-related benefits to hospitals as those institutions 
continue to serve their communities; and (3) promote the accelerated defdoyment and use 
of new energy efficiency technologies by contributing $100,000 of shareholder funds 
towards Kroger's energy efficiency projects that may not otherwise be eligible for recovery 
imder a reasonable arrangement or pass the total resource cost test as defiiwd in Rule 
4901:1-39-01, OA.C. AEP-Ohio stated that there would be no deadlme or time limitation 
to deploy Kroger's projects and that the contribution would not expire, but may be used 
by Kroger on acceptable energy efficiency projects until the contribution amount is 
exhausted. Kroger is required to commit its energy usage reductions resulting from 
energy efficiency projects funded by AEP-Ohio's $100/)00 contribution to AEP-Ohio so 
that AEP-Ohio may meet its energy efficiency requirements imder; Section ^28.66, 
Revised Code. Further, in the notice of withdrawal, CSP agreed, as part of its upcoming 
ESP filing to propose and work with the Staff to develop a Phase 11 pilot program for AEP-
Ohio's gridSMART program beyond the current footprint of Phase I, which will include 
d5manuc pricing options. 

APPUCABLELAW: 

Section 4928.143(F), Revised Code, provides, in relevant parb 

On May 14,2010, in Case Nos. 09-872-EL-FAC and 09-873-EL-FAC, AEP-CStio filed its 2009 report of ihe 
man^ement/perfonnance and financial audits of its FAC (FAC <ases). MotionB to Intervene in the FAC 
cases were timely filed by, and intervention granted to the foJlowing entiHes: GCC;, lEU-Ohio, and 
Ormet. The hearing in the FAC cases cominenced, as scheduled, on August 23,2010, and condwled on 
August 24, 2010. Briefs and reply briefs were filed on September 23, 2010, and Odaber 15, 2010, 
respectnrely. 
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(F) With regard to the provisions that are included in an electric security 
plan under this section, the commission shall consider, following the 
end of each annual period of the plan, if any such adjustmcsnts 
resulted in excessive earnings as measured by whether the earned 
return on common equity of the electric distribution utilily is 
significantiy in excess of the return on <X)mman equity that was 
earned during the same period by pubHdy traded companies, 
induding utilities, that face <»mparable buaness and financial risk, 
with such adjustments for capital structure as may be appropriate. 
Consideration also shall be given to the capital requirements of future 
committed inv^tments in this state. The burden of proof for 
demonstrating that signifitantly excessive earnings did not occur diall 
be on the dectric distribution utility. If ihe commissian finds that 
such adjustments, in the aggregate, did result in significantly 
excessive timings, it shall require the dectric distribution utility to 
return to consumers the amoimt of the excess by prospective 
adjustments; provided that, upon making such prospective 
adjtistments, the dectric distribution utility shall have the right to 
terminate the plan and immediatdy file an application pursuant to 
section 4928.142 of the Revised Code. Upon termination of a plan 
under this division, rates shall be set on the same basis as specified in 
division (C)(2)(b) of this section, and phase-in oi any amotmts tiiat 
occurred prior to that termination and the recovery of tivc^e amounts 
as contemplated xmder that electric security plan. In making its 
determination of significantiy excessive earnings under this divisiorv, 
the commission shall not consider, directiy or indiiectiy, the revenue, 
expenses, or earnings of any affiliate or parent company. 

Furtiier, Rule 4901:l-35-03(C)(10)(a), OA.C., as effective May 7,2009, provides: 

For the annual review pursuant to division (F) of section 4^8.143 of 
the Revised Code, tiie dectric utility shall provide testimony and 
analysis demonstrating the return on equity that was earned during 
the year and the returns on equity earned during the same period by 
publidy traded companies that face comparable busittess and 
finandal risks as the dectric utility. In addition, the dectric utility 
shall provide the following information: 

(i) The federal energy regtdatory commission form 1 (FERC 
form 1) in its entirety for the annual period under review. 
The dectric utiEty may seek protection of any confidential 
or proprietary data if necessary. If the FERC form 1 b not 
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available, the dectric utility shall provide balance sheet 
and income statement information of at least the levd of 
detail as reqtiired by FERC form 1. 

(ii) The latest securities and exchange commission form 10-K 
in its entirety. The dectric utility may seek protection of 
any confidential or proprietary data if necessary, 

(iii) Capital budget requirements for future committed 
investments in Ohio for eadi annual period remaining in 
theESP. 

I. PROCEDURAL ISSUES: 

A. AEP-Ohio's void-for-vagueness constitutionality argument 

Section 4928.143(F), Revised Code, is void and unenforceable, AEP-Ohio daims, 
because it is impermissibly vague and fails to provide CSP and OP with fair notice, OT the 
Commission v̂ rith meaningful standards, as to what is meant by "significantly excessive 
earnings." According to AEP-Ohio, the void-for-vagueness doctrine has two primary 
goals. The first is to ensure "feir notice" to those subject to the law and the second is to 
provide standards to guide those dnarged with enforcing the law. Qting to Cdumlm 
Natural Resources, Inc. v. Tatum, 58 F.3d 1101,1105 {6^ Cir. 1995), AEP-Ohio asserts that the 
Supreme Court has provided greater spedfidty related to the two primary gc»ls. The 
Companies acknowledge that tiie vagueness doctrine arises most often in the context of 
criminal laws that implicate First Amendment values. However, the Companies argue 
that laws that impose criminal penalties or sanctions or that reach a sulst^ttial levd of 
constitutionally protected conduct must satisfy a "higher level of definiteness." BeUe Mmr 
Harbor v. Charter Township of Harrison, 170 F.3d 553,557 (6* Cir. 1999). The Ohio Supreme 
Court applied this hdgjitened standard of scrutiny, claims AEP-Ohio, in Nonvood v. 
Homey, 110 Ohio St.3d 3S2, 2CK)6-Ohio-379; a case involving a munidpal ordinance that 
allowed a taking of property by eminent domain even though the statute carried no 
penalties or sanctions. 

Similar to the Nonvood case dted above, AEP-Ohio claims tiiat Section 4K8.143(F), 
Revised Code, results in a taking of private property rights as the Companies are being 
required to forfdt earnings lawfully gained through the effident tise of iheir own property 
so that those earnings can be redistributed to its customers, even though the customers 
indi^utably paid a just and reasonable rate for the service they recdved. According to the 
Companies, Section 4928.143(F), Revised Code, fails to give any definitive notice or 
guidance as to what is meant by "significantly excessive earnings," For example, AEP-
Ohio states that there are no definitions, standards or guidance in the statute providing the 
dectric utility fair notice of the risk of forfdture or giving the Commissi<m adequate 
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standards to appropriatdy judge the result as is evident by the parties' starkly conflicting 
positions in this case. Fiuther, AEP-Ohio asserts, tiie parties have no a>mmcm 
understanding of what level of earnings should be deemed "significantly excessive," 
whether off-system sales ^ould be induded in the net earnings used to calculate the 
return on equity, how write-offs and deferrals diould be treated, how to idoitify 
companies that face "comparable business and fii\andal risk" or what is meant by the 
reference to "adjustments in the aggregate." 

According to AEP-Ohio, the vagueness of Section 4928.143(F), Revised Code, is 
further compounded because the statute applies in a retrospective manner, requiring an 
dectric utility to forfdt earnings from a prior year; because it is the electric utility's burden 
to prove il3 earnings in the prior year were not significantly excessive; and because the 
statute penalizes an electric utility for ex<£ss earnings in the prior year but does not 
insulate the electric utility from prior year earning that fall signi&cantiy bdow what was 
earned in the same period by companies with comparable business and financial risk. 
Given the asynmietric consequences leveled by a determination of significantly exclave 
earnings, and the burden on the electric utility to prove that its earnings were not 
significantly excesave, the General Assembly, AEP-Ohio argues, failed to meet its 
heightened constitutional duty in this instance to assure that an dectric utility had fair 
notice in advance of how its earnings would be measured and to assure that ihe 
Commission had dear direction on how the test was to be administered. 

AEP-Ohio also argues that the Commi^on had the opportunity to cure, or at least 
ameUorate, the effects of the statute's vaguen^s but that tiie Commds^on failed to do so. 
The Companies daim that it pointed out the xmcertainty associated with the SEET in its 
ESP case, and the Commission initially recognized the importance of giving AEP-Ohio the 
requested darification at least with respect to OSS and deferrals. However, the 
Companies aver, the Commissian inexplicably reversed iteelf even as to -those two i^ues 
on rehearing 5 Additionally, the workshop proceeding in 09-^6, whidi was intended to 
bring darity to the statute, did not condude until August 25, 2010, and even then several 
critical uncertainties remained. AEP-Ohio condudes that, because the SEET offers 
virtually no guidance as to its proper application and because the Commisaan failed to 
aire the uncertainties involved. Section 4928.143(F), Revised Code, is unconstitutionally 
vague and the Commission's only recourse now to ameliorate tiie consequences of the 
statute's constitutioral infirmity is to adopt the position advanced by the Companies' 
vidtnesses which assures that AEP-Ohio will not be wrongfully deprived of its proparty. 

On reply, Customer Parties (members indude OCC, APJN, and OEG) and OPAE 
argue that constitutional issues are not within the jurisdiction of the Commission and the 
void-for-vagueness doctrine is inapplicable to Section 4928.1430F), Revised Code. 

AEP-Ohio ESP, Entry on Seheaiing at 45-49 July 23,2009). 
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Referring to East Ohio Gas Co. v. Pub. Util. Comm. (1940), 137 Ohio St. 225, 238-239, 28 
N.E.2d 599, Customer Parties daim tinat the Ohio Supreme Court has long hdd that it is 
the duty of the Commission to assume the constitutionality of a statute and further that tiie 
"constitutionality of statutes is a question for the courts and not for a board or 
commission." Similarly, in Consumers' Counsel v. Pub. UtiL Comm. (1994), 70 Ohio St.3d 
244, 247, 638 N.E.2d 550, tiie Ohio Supreme Court stated that "an administrative agency 
such as the c»mmission may not pass upon the constitutionality of a statute." Citing to 
Monongahela Pmer Co. v. Schriber (S.D. Ohio 2004), 322 F. Supp.2d 902, 911, Customer 
Parties assert that the Commission has also acknowledged its lade of authority to 
determine constitutional issues. In short, therefore, Customer Parties and OPAE submit 
that the Commission must presume the constitutionality of Section 4928i.l43(F)/ Revised 
Code, and any challenges to tiie constitutionality of that statute must be dedded by the 
Ohio Supreme Court on appeaL 

In arguing that the Companies void-for-vagueness argument is misplaced, 
improperly applied, and inappEcable to Section 4928.143(F), Revised Code, Customer 
Parties assert that, as acknowledged by AEP-Ohio, the vagueness doctrine is rardy ever 
applicable to statutes other than criminal laws. Moreover, Customer Parties argue, the 
case law that the Companies rely on and discuss in great length on brief is simply not 
rdevant to the Commission's consideration of the SEET as established by Section 
4928.143(F), Revised Code. In fact, it is significant. Customer Parties note, that AEP-Ohio 
failed to dte any pubHc utility cases where a statute had been challenged on vaguaiess 
grounds. This is easily ejq>lained, according to Customer Parties, because the vagueness 
doctrine is a constitutional law concept that was created to protect individuals from 
statutes that are too vague for the average dtizen to imderstand in the,criminal realm. 
Connolly v. General Construction Co. (1926), 269 VS. 385. Customer Partira sutenit that 
there is littie question that the vagueness doctrine was not intended to apply to a statute 
like Section 4928.143(F), Revised Code and that it was never intended to protect tttilities 
from returning significantly excrasive earnings to ratepayers. 

Customer Parties also disagree with AEP-Ohio's position that the statute is so 
vague that it provides no standard at aU. To support this contention, Customer Parties 
point out that AEP-Ohio's witnesses garnered suffident guidance from the statute to draft 
prefiled testimony and discussed, at great length in detail over 60-plus pages of its initial 
brief, the meaiting and application of the SEET. Moreover, Customer Parties note, the 
SEET standard is arguably more detailed than the "just and reascmable" standard used in 
most jttrisdictions, induding Ohio, for distribution rate cases. 

Citing to Alliance v. Carbone <2009), 181 Ohio App.3d 500, 2009-Ohioll97, Customer 
Parties assert that the courte have held that a statute is not void merdy because it could 
have been worded more predsdy. Rather, the critical question is whether the statute 
affords a reasonable person of ordinary intelligonce fair notice and suffident definitioin 
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and guidance to enable the individual to conform his or her conduct to tiie law. In this 
case. Customer Parties aver, the meaning of Section 4928.143(F), Revised Code, is not 
tmder debate but rather whidi expert witness' methodology the Commission will adopt to 
determine whether CSP's earnings were significantiy excessive in 2009. 

Customer Parties also rejed AEP-Ohio's complaint that the Commi^on failed to 
cure the vagueness of the SEET when it had the opportunity to do so. Customer Parties 
point out that the Commission did provide further guidance and daritjr regarding tite 
application of Section 4S28.143(F), Revised Code, tiru-ough the SEET order and entry on 
rehearing in 09-786 and the SEET workshop.^ To support this position. Customer Parties 
assert that Ohio's otiier dectric utilities had no difficulty understanding the SEET or the 
proper application of Section 4928.143(F), Revised Code. In summary, Customer Parties 
submit that the Companies' vagueness doctrine argument should be receded as the 
Commission cannot dedde constitutional issues and must presume the coistitutionality of 
Section 4928.143(F), Revised Code, and that, in any event, the dodrine lof vagueness is 
inapplicable to tiie SEET provision set forth in Section 4928.143(F), Revised: Code. 

After reviewing the arguments and case law of record, the Commission d^ermines 
that it is the province of the courts, and not the Commission, to judge the constitutionaliiy 
of Section 4928.143(F), Revised Code. Thus, the appropriate venue for AEP-Ohio to raise 
its constitutional challenges to tiie SEET is at tiie Ohio Supreme Court Wthout 
addressing tiie constitutional threshold issue propounded by AEP-Ohio, ihe (jommi^on 
determines, for the reasons tiiat follow, that there is ample legislative direction to 
reasonably apply the statute in this case. 

Initially, we note that, pursuant to Connolly, supra, the typical due process daim of 
vagueness seeks to bar enforcement of "a statute which dtiier forbids or recjuires the doing 
of an act." Section 4928.143(F), Revised Code, is not sudi a statute. This statute does not 
forbid or require the doing of an act but merely directs that prospediv$ adjustments to 
rates be made in a future period if there is a finding that past rate adjusttnents resulted in 
significantiy excessive earnings. Nor is AEP-Ohio penalized for its earnings under this 
statute. The fact that there would be a SEET review was known to the Companies when 
the rate plans were proposed. 

The Conunission also determir^s that Section 4928.143(F), Revised Code, is part of a 
comprehensive regulatory framework for setting rates under tihe provi^ons of S.B. 221. 
S.B. 221 created an approach to esteblishing ESP rates with signifitant regulatory flexibility 
induding flexibility in what the utility may propose, a scope that may indude distribution 
as well as generation charges and the option for tiie utility to witiidraw any rate plan 

09-786, Finding and Order 0une 30,2010); Entry cm Rdhearing (August 25,2010). 
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modified by the Commission. The SEET examination induded in S.B. 221 provides a 
check to this flexible approach. 

Contrary to AEP-Ohio's argument. Section 4928.143(F), Revised Code, provides a 
dear benchmark for identifying "excessive earnings." For example, tiie statute defines 
earnings as excessive "as measured by whether the earned return on common equity of 
the electric utility is significantly in excess of the return on commcm equity that was 
earned during the same period by publidy traded companies, htduding utifities, that face 
comparable business and finandal risk." Additionally, the statute directs the (Commission 
to make "such adjiistments for capital structure as may be appropriate," Further, the 
Commission is to consider "the capital requirements of futxire committed investments in 
this state." Finally, tiie Commission is dir&^edto "not consider, directiy or indirectly, the 
revenue, expenses, or earnings of any affiliate or parent company." These a>ncepts are not 
new or novel and have been traditionally applied in the regulatory ratemaking process. 
Federal Potoer Commission v. Hope Natural Gas Co. (1944), 320 U.S. 591. 

Moreover, the fact that there may be disagreement about how to define and ^»ply 
this benchmark is not new. Parties frequently present the Conunision with diffierent 
views about a utifity's return on common equity. The Commis^tR} has extensive 
experience adjudicating this issue. Utility regulation is not so mechanical that it can be 
performed without any expert judgment. The General Assembly has directed the 
Commission to utilize its expaience and technical expertise in dedding a broad range of 
rat«3iaking issues. We do not find this issue to be fundamentally difiEeroit from those 
which the Commission r^;ularly deddes under Ohio's statutory providons for utiBty 
regulation. For these reasons, we find that Section 4928.143(F), Revised Code, provides 
suffidentiy definitive guidance to the Commission to conduct the SEET. 

B. lEU-Ohio's motion to dismiss 

On the opening day of hearing before AEP-Ohio called its first witness, lEU-Ohio 
made an oral motion to dismiss the Companies' application in this matter. In support of 
its motion, lEU-Ohio daims that CSP and OP failed to come forward with evidence that 
satisfies the Companies' burden of proving that the Companies did not have dgrrificantiy 
excessive earnings for calendar year 20f©. lEU-Ohio renewed its motion to dismiss AEP-
Ohio's application at the dose of the evidentiary record. Both motions to dismiss WCTC 
denied by the bench. (Tr. at 18-26,746-747.) 

Pursuant to Rule 4901-1-15(F), O.A.C., lEU-Ohio challenged, on brief, the hearing 
examiner's rulings on tiie motions to dismiss, hi support, lEU-Ohio submits that the 
Commission does not have subject matter jurisdiction to adopt an earning test other than 
the earnings test outlined in Section 4928.143, Revised Code, or apply the required 
earnings test other tiian as mandated by Section 4928.143, Revised Code. lEU-Ohio argues 
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that AEP-Ohio's application indudes more than retail services in its earned return on 
equity (ROE), includes revenues for a period less than one year, indudes nonretail 
transactions such as those subject to Federal Energy Regulatory Commission (FERQ 
jurisdiction and considers revenue, expenses and earnings of any affiliate or parent 
company. 

Citing to the testimony of record, MJ-Ohio submits that AEP-Ohio witn^s 
Mitdiell utilized earned ROE numbers for 2009 that were driven by total company 
numbers from all lines of business and not just the equity earned as a result of the ESP.̂  
AEP-Ohio witness Hamrock confirmed that CSP and OP engage ui multiple lines of 
business includitig nonutility business and that the calculations in AEP-Ohio's testimony 
indudes income from FERC-jurisdictional activities.^ Further, lEU-Ohio daims that all 
other witnesses in this proceeding relied upon ABP-Ohio's non-jurisdictionalized total 
company numbers as the starting point for devebping their recommendations. Thus, lEU-
Ohio argues, under the provisions of Section 4928.143, Revised Code, the Commission can 
proceed no further in its analysis of AEP-Ohio's SEET. 

MJ-Ohio next submits that, even if tiie evidence pres^ited by AlP-Ohio and the 
other parties conformed to the requirements of Section 4928.143, Revised Code, tiie 
Commission would not be able to rdy on such evidence without correcting the math to 
eliminate other problems with the numbers used by the parties to present their 
recommendations. For example, pointing to the AEP-Ohio ESP order, lEU-Ohlo submits 
that AEP-Ohio was Instructed to remove the annual rea>very of $51 million of expenses, 
induding assodated carrjnng charges, related to the Waterford Energy Center and the 
Darby Electric Generating Station.* However, pointing to the testimony of AH*-Ohio 
witness Hamrodc, the expenses associated with the Waterford Energy Center and the 
Darby Electric Generating Station are induded in the per book net income for CSP for 
2009. lEU-Ohio daims that, in order to properly measure C ^ s dectric utility earned 
return from the ESP, the income statement (e>q>€aises, revenue and net income) and 
balance sheet (common equity) effects attributable to the Waterford Enecgy Center and the 
Darby Electric Generating Station must be removed in order to apply tiie SEET to the ESP 
currently in effed. (Tr. at 139-141.) 

Even if the Commission ignores the fact that SEET requires reliance upon the 
electric utility and retail jurisdictional numbers, lEU-Ohio argues, th^ total company 
analysis provided by AEP-Ohio is based on one-sided, selective and misleading 
adjustments to the total company numbers. For example, AEP-Ohio removed off-syston 
sales (OSS) net margins from CSFs total company dollar return on equity for 2009 because 

^ Cos. Ex. 4 at 4-5; Tr. I at 37-39. 
8 Cra. Ex. 6 at 6; Tr. I at 134,136-137,141-152. 
9 AEP-Ohio ESP cases. Order at 51-52 (Mardi 18,2009); Entry on Rehearing at 35-36 Ouly 23,2009); and 

Second Entry on Kehearing at 2-4 (November 4,2009). 
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OSS margins result from wholesale transactions subject to FERC jurisdiction and not retail 
transactions. AEP-Ohio admits, however, that there are other noi^'urisdictional activities 
that the Companies did not attempt to fuUy jurisdictionalize for 2009 earning purpc^es 
although the Companies daim the right to do so, if necessary. The importance of AEP-
Ohio's selective application between SEET and jurisdictional rate plan transactions was 
discussed by Staff witness Cahaan. Mr. Cahaan testified that if the OSS were exduded 
from the net income (numerator) then there should have been an adjustment made to the 
common stock equity (denominator). Failure to make such an adjustment taids to lower 
the overall rehom on equity. (Cos. Ex. 4 at 5; Cos. Ex. 6 at 6-7; Tr. at 36; Staff Ex, 1 at 19-20.) 

AEP-OMo siibmits that lEU-Ohio's motion to dismiss based upon lEU-Ohio's 
reading of Section ^28.143, Revised Code, as well as lEU-Ohio's criticisms of the 
Companies exdusions and deferrals for purposes of performing ROE calculations is 
without merit. Regarding lEU-Ohio's contention that the first annual period for the 
calculation of SEET began on April 1, 2009, and ended on March 31, 2010, AEP-Ohio 
daims that this position is contrary to determinations made by the Commission in the 
Companies' ESP proceedings. The Companies state that the Commission specifically 
found tiiat AEP-Ohio's ESP was autiiorized effective January 1,2009.̂ 0 The Commission 
later confirmed the January 1,2009, start date of the Companies' ESP in a March 30,2009, 
entry nunc pro tunc and in an entry on rdiearing issued on July 23,2010. Therefore, AEP-
Ohio argues, the first annual period of the Companies' ESP is calendar year 2009, and lEU-
Ohio's contention otherwise is incorrect. 

lEU-Ohio's argument that Section 4928.143(F), Revised Code, requires a 
jurisdictionalized earnings allocation study, based on ESP rate plan-^proved services, is 
also incorrect, AEP-Ohio argues. The statute does not specifically require, daims AEP-
Ohio, that the Commission perform a comprehensive jurisdictional allocation study in 
order to determine an earned ROE appropriate for use in the SEET. Rather, tihe 
Companies submit, FERC Form 1 data provides a reasonable starting pc^nt from whidi 
appropriate adjustments can be made in order to devdop an earned ROE. 

Next, AEP-Ohio disputes MJ-Ohio's contention that the Companies' filing contains 
faulty data insofar as the net income reflects indusion of the expenses associated witih. 
CSFs Waterford and Darby generating stations. Adopting lEU-Ohio's log^c, AEP-Ohio 
daims, would mean that every item of expense not rdated to an ESP rate adjustment 
would be adjusted out of expenses resulting in an artifidal inflation of earnings for 
purposes of applying the SEET. Such a position is inappropriate, the Companies daim, 
because such an approach reflects a tracfitional ratemaking analysis pursuant to Section 
4909.15, Revised Code, rather than favorably comparing the ESP to the expected rraults of 

" AEP-OHD ESP cases. Order at 64 CMarch 18-2009). 
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a MRO as intended by the General Assembly. AEP-Ohio urges the Commission to reject 
lEU-Ohio's position for purposes of developing the SEET analysis in this proceeding. 

Lastly, AEP-Ohio's arguments responding to intervenors concerns regarding the 
exdusion of OSS, deferrals, and the failure to fully account for other i^mjurisdictional 
activities are addressed under specific topic areas and not further addressed in Ihis section 
of the Commission's dedsion. 

lEU-Ohio's motion to dismiss is d ^ e d . The Commission has already fully 
addressed the start date of AEP-Ohio's ESP.n Likewise, we rqed lEU-Ohio's contention 
that the Companies' application cannot proceed as AEP-Ohio did not perform a 
comprdiensive jurisdictional allocaticm study. Nowhere in Section 4928.143(F), Revised 
Code, is a comprehensive jurisdictional allocation study required in order to detamiine an 
earned ROE appropriate for use in the SEET. Nor do we find tiiat ai comprdiensive 
jiuisdictional allocation study is the only manner in which to determine an earned ROE for 
SEET. Rather, we find that it is acceptable to make appropriate adjustments to FERC Foran 
1 data in order to devdop an earned ROE for SEET. In making this detoanination. We 
note that, under applicable provisions of Section 4928.01, Revised Code, and under Section 
4905.03, Revised Code, an elecbic utility is not limited to a subsd of a firm's activities that 
may be regulated under an ESP. Additionally, the definition of an dectric light company 
explidtly covers firms engaged in both activities subject to rate regulation by this 
Commissicm and activities such as transmission that are, in large part, subject to federal 
jurisdiction. Thus, while adjustments to FERC Form 1 data may be appropriate to isolate 
the effects on ROE of tiie adjustments in tiae ESP under review, the SEET, in the first 
instance, may be measured based upon tiie return of common equity of ihe electric utility 
viewed as a company without a conqplete jurisidictional cost and revenue allocation study. 

Regarding lEU-Ohio's argument that the Companies' filing contains faulty data 
Insofar as the net income reflects indusion of expenses assodated with CSFs Waterfoixi 
and Darby generating stations, this argument is also reprted. In tiie Companies' "ESP 
proceedings, the Commission had autiiorized CSP to increase revenues by $51 million to 
recover jurisdictional expenses assodated with the Waterford and Daiby fadlities.^ The 
Waterford and Darby fadHties had never before been induded in rate bas^ In response to 
lEU-Ohio's application for rehearing, the Commissian agreed with LEU-Ohio that tiie 
Companies had not demonstrated tiiat their current revalue was inadequate to cover tiie 
costs assodated with tiie generating facilities. Therefore, the Qimmission directed AEP-
Ohio to modify its l^P and remove the annual recovery of $51 million of expenses. 

11 AEP-Ohio ESP. Oder at 64 (March 18,2009); Entiy Nunc Pro Tunc (March 30,2009); Entry on Rehfiaring at 41-45 
auly23,2009). 

12 AEP-CMtio ESP, Order at 51-52 (March 18,2009). 
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including assodated carrying charges rdated to th«e generation facdlities.^^ Today, AEP-
Ohio is in the same position regarding the Waterford and Darby facilities ias it was before 
issuance of the ESP Order and, therefore, exduding an additional $51 million would be 
xmreasonable. 

n. APPLICATION OF SEET ANALYSIS: 

A. Comparable Group of Companies, ROE of Comparable Companies and 
SEET Threshold 

1. AEP-Ohio 

One of the steps in the process to determine whether an deetric utility has 
significantly excessive earnings is to compare ihe earned return on oonuncm equity of the 
electric utility to the earned rrtum on common equity of a group of publidy traded 
companies, induding utilities that face comparable business and finandal risk. AEP-Ohio, 
Customer Parties and Staff advocate diffarent methods to sdect the comparable groiq> of 
publidy traded companies to devdop the ROE to which AEP-C*iio's ROEs will ultimately 
be compared. 

AEP-Ohio presented the testimony of Dr. Anil Makhija, professor of finance at The 
Ohio State University (Cos. Ex. 5). The process advocated by Dr. Makhija may be 
summarized as stated bdow. AEP-Ohio's proposed process evaluates all publidy traded 
U.S. firms to devdop its comparable g3roi:q> of companies. To evaluate business risk, AEP-
Ohio used unlevered betas and to evaluate finandal risk, it us«l the book iequiiy ratio. By 
using data from Value Line,!* AEP-Ohio applies the standard dedle portfolio technique to 
divide the companies into five different busings risk groups and five different finandal 
risk groups (listing each unlevered bete or book equity ratio lowest to hig^iest). AEP-Ohio 
defines business risk as evolving from the day-to-day operaticms of CSP and OP, induding 
the uncertainty assodated with revenue stream, operating and maintenance expmses, 
regulatory risks, and fluctuations in weather and demand. AEP-Ohio equates financial 
risk with the debt obligation of CSP and OP. AEP-Ohio then sdects the companies in the 
cell which includes AEP Corporaticm (AEP) as the comparable group compani^i. To 
account for the fact that the business and financial risks of CSP and OP may difiier from 
AEP, this aspect of the process is repeated for CSP and OP and taken into conaderation in 
determining whether CSFs or OFs ROEs are excesdve. (Cos. Ex. 5 at 5-6,13-18,24-27.) 

AEP-Ohio accoimts for the risk faced by common equity holdera by using the 
Capital Asset Pricing Model (CAPM), and then attempts to verify its findings by repeating 

13 AEP-Ohio ESP cases. Order at 51-52 (Mardi 18, 2009); Entry on Rehearing at 35-36 Qiity 23, 2009); and 
&cond Entry cm Rehearing at 2-4 p^avember 4,2009). 

1* Value line Standard Editwn as of June 1,2010. 



10-1261-EL-UNC -15-

the analysis using capital intensity and the ratio of revenues to total assets as saeens. 
AEP-Ohio argues that CARM, which is used to m^sure total market-related risks, is "by 
fax the most widely used model for taking risk into account." AEP-Ohio uses Value line 
betas for AEP, as compared to the betas of CSP and OP, to exmfirm the conservative nature 
of AEP-Ohio's proposed method. To account for any difference in the capital structure of 
CSP or OP, as compared to the capital structure of the companies in the ccanparable group 
companies, the electric utility examines the unlevered beta and the debt/equity ratio of the 
publidy traded comparable companies as a part of determining their ROE. (Cos. Ex. 5 at 
18-25.) 

AEP-Ohio again advocates, as it proposed in its ESP proceeding and in 09-786, that 
an dectric utility's earnings not be considered significantiy exce^ve if the annual 
earnings are less than two standard deviations above the mean ROE of the oanparable 
group of companies. The Companies explain that approximately two standard deviatioms 
(which is equivalent to a 1.96 standard deviation adder for SEET purpcees) is equivalent to 
the traditional 95 perooit confidence level, and the 95 percent confidence levd provides 
for a reasonably acceptable risk of false positives. Further, this prcxsss for sdection of the 
comparable group of companies is preferable, according to AEP-Ohio, because it is 
objective, as it relics on market-based measures of risk, best targets <x>mpamble <x>mpaniffi, 
delivers a reliably large sample of comparable companies and can be replicated in future 
proceedings. Further, AEP-Ohio confirms its proposed method by repeating the analysis 
using other business and finandal risk measures and a larger population of companies to 
form the comparable group of companies. (Cos. Ex. 5 at 5-6,13.) 

AEP-Ohio condudes that the mean ROE for the comparable group of companies for 
2009 is 11.04 percent with a standard deviation of 5.85 percent. Multiplying the standard 
deviation of the oomparable group of companies by 1.96 (corr^pcmding to a ^ percsnt 
confidence levd) yidds an adder of 11.47 percent. Thus, AEP-Ohio's SEET analyBis yidds 
a threshold ROE, the point at which earnings should be considered significantiy exce^ive 
for 2009, of 2131 percent (11.04 -)-11.47) for CSP and OP. (Cos. Ex. 5 at 39,45.) 

Opposition to AEP-Ohio^3 proposed SEET analysis 

Customear Parties and Staff argue that there are a number of errors witii the method 
advocated by AEP-Ohio, First, Customer Parties daim that AEP-Ohio's approach for 
determining the comparable group companies identifies comparable utility and publidy 
traded companies based on the business and finandal risk profile of AEP and not CSP (or 
OP) in contradiction of the language in Section 4928.1^(F), Revised Code, which directs 
the Commissicm not to consider the revenues, expenses, or earnings of the.dectric utility's 
affiliates or its parent company. Sec»nd, Customer Parties contend that AEP-Ohio's 
process establishes an ROE threshold for SEET based on a 95 percent confidence interval 
and, as such, only 2.5 percent of companies would ever be determined to have 
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significantly excessive earnings. Customer Parties argue that using such a higji confidence 
interval results in an excessively high ROE SEET threshold. Third, Customer Parties a i ^ e 
that AEP-Ohio's method does not directiy adjust the ROE for the capital structure and cost 
of debt of CSP to appropriately account for the differences in finandal risk between CSP 
and the comparable companies. Ultimately, Customer Parties contend that AEP-Ohio's 
proposed SEET analysis does not provide a direct ROE SEET for CSP. (Joint Inv. Ex. 1 at 
24-26.) 

Staff notes a number of advantages and some disadvantages with AEP-Ohio's SEET 
process. Staff supports AEP-Ohio's proposed SEET process to the extent that it yidtb a 
reliably large sample and is objective as a result of its reliance on market-based measures. 
However, Staff asserts that AEP-Ohio's process very significantiy reduces any aspect of 
judgment as to the appropriateness of any company included in the comparable group of 
companies. Staff also argues tiiat AEP-Ohio's implementotion of the CAPM does not 
allow for the consideration of the type of business risk and, thus, creates a group of 
comparable companies with diverse business risk which prcxiuces a large variance. Staff 
argues that AEP-Ohio's use of CAPM to evaluate business risk is misplaced. Staff 
interprets Section 4928.143(F), Revised Code, to focus on the company^s business risk as 
opposed to the investor's diversifiable business risk. Staff also dislikes AEP-Ohio's 
reliance on imlevered betas as a part of the SEET process. Staff reasons that unlevered 
beta measures are not stable. Finally, Staff rejects a statistical definition of "significantiy" 
for tiho-ee reasons. In this case, it is Staff's opinion that the Companies' proposal for 
statistical significance is egregiously excesaive and counter-intuitive to the requirements of 
SB 221. According to Staff, a statistical definition of "significant" does not provide a useful 
or satisfactory interpretation of the legislative language, common sense or the ordinary 
meaning of the words as used in the English language. Staff beHeves that there is no 
reason to implement a sdentific process for statistical inference when direct observation to 
reach a condusion is feasible. Although Staff recognizes that direct observation to surmise 
a result could put the dectric utility in the position of trying to prove a negative. Staff 
beHeves it is in essence a method to avoid false negatives like the Companies' proposed 
method is designed to avoid false positives. (Staff Ex. 1 at 3-9,12-16.) 

Z Customer Parties 

Customer Parties advocate a ^ven-step prcxxss by which to determine the SEET 
threshold ROE which may be stunmarized as follows: (1) identify a proxy group of 
electric utility companies (electric proxy group); (2) identify a list of business and finandal 
risk measures for the dectric proxy group; (3) establish the ranges for the business and 
finandal risk indicators for the companies in the dectric proxy group; (4) iscreen the Value 
Line database to identify a group of comparable public compariies, induding dectric 
utilities, whose business and finandal risk indicators fall within the ranges of the dectric 
proxy group; (5) compute the benchmark ROE for the groiip of comparable public 
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oompanies, induding electric utilities; (6) adjust the benchmark ROE for tiie capital 
struchires of CSP; and (7) add a ROE premium to establish the SEET tiireshold ROE. QoM 
Inv. Ex. 1 at 8.) 

Customer Parties first created an electric proxy group by reviewing utilities in the 
AUS Utility Reports based on four criteria. The electric proxy group indudes 15 dectric 
utilities with; (1) at least 75 percent of revenue fi:om regulated electric; (2) an investment 
grade bond rating; (3) total revenue of less tiian $10 billion; and (4) a three-y^r history of 
paying cash dividends (2007-2010) with no dividend reductions.15 Customer Parties 
reascxn that this aspect of its proposed SEET analysis is appropriate, as it is common to use 
this screening process in estimating the cost of capital in public utility rate cases and 
because the process results in a group of businesses with similar business and finnndal 
characteristics to the utility at issue, in this case CSP. After exduding fordgn companies. 
Customer Parties use three business and finandal risk indicators, beta, asset turnover and 
common equity ratios, from the electric proxy group to establish ranges for beta, asset 
turnover and common equity to devdop the comparable group of companies as required 
in Section 4928.143(F), Revised Code. 0oint Liv. Ex. 1 at 9-15.)-

Step 4 of the process advocated by Customer Parties is to screen the VtdM Une 
bwestment Analyzer 2010 to devdop tiie comparable group companies with business and 
financial risk indicators witiiin the range of the dectric utility proxy group. Forty-five 
companies compose Customer Parties' comparable group of companies with 15 dectric 
utilities, 28 gas and electric utilities and only two nonutility compani^. Under Customer 
Parties' proposed SEET, the next s t ^ is to determine the median ROE for tiie comparable 
group companies, in this case, 9.55 percent for 2009. Customer Parties argue that it is 
appropriate to use the median ROE, as opposed to the mean ROE, to avoid the impact of 
outiiers in the distribution of the ROEs, as the presence of outiiers can greatiy inflate the 
standard deviation of the comparable group companies and ultimatdy inflate the SEET 
ttueshold ROE. (Joint Inv. Ex. 1 at 15-21; JRW-2; JRW-3; Cos. Br. at 32.) 

Next, Customer Parties adjust the benchmark ROE of the comparable group 
companies for the capital structure of CSP to account for the differences in finandal risk 
between the comparable group of companies and CSP. Under Customer Parties' proposed 
SEET analysis, the benchmark ROE for CSP is 9.58 percent and tiie benchmark ROE for tiie 
comparable group of companies is 9,55 percent. Customer Parties recommend a 200 to 400 
basis point premium adder to the benchmark ROE of the comparable group of companies 
ROE to establish the threshold ROE for significantly eccesdve earnings for the year 2009. 
Customer Parties emphasize tiiat the 2(KM00 basis points premiimi should not be 
considered an imdianging precedent but is based on the ROE adder used by the FERC for 
transmission investments that are not routine and riskier than tiie usual investments made 

15 Joint Inv. Ex. 1 at 10, Table 1. 
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by transmission companies. The rationale is that the basis points Jjremium is an 
administrative standard based on informed judgment ior additional risk. In comparison. 
Customer Parties offer that setting tiie SEET threshold 200 basis points over the returns of 
the comparable group of companies is an appropriate prcxxy for tiie significantiy excessive 
earnings threshold for AEP-Ohio and, in its opinion, is consistent with the Commission's 
adoption of tiie 200 basis points "safe harbor" provision as set forth in 09->786. Under this 
analysis. Customer Parties argue that the threshold ROE for CSP is 1138 perceait to 13.58 
percent. OPAE supports the SEET analysis advocated by Customer Parties 0oint Inv, Ex. 1 
at 7-8,17-23; OPAE Br. at 6-7.) 

Opposition to Customer Parties' proposed SEET analysis 

AEP-Ohio argues that Customer Parties' proposed SEET analysis d p ^ not meet the 
objective required by the statute tiiat the comparable group of ccraipanies match the 
business and finandal risk of CSP and OP, AEP-Ohio also asserts that Ctistom^ Partis' 
method presupposes what kind of companies oug^t to be a match for CSP or OP by use of 
the electric proxy group, limits the sample of companies available and rul^ out publidy 
traded companies that may have been a better match to the dectric utility* AEP-Ohio also 
reasons that Customer Parties' process does not produce a reliably krge sample of 
comparable companies. AEP-Ohio suggests that Customer Parties implidtiy recognize the 
rdatively small sample dze by modifying the r^ults to efiminate outliers and by using the 
median rather than the mean based on a misinterpretation of Section 4928.143<^, Revised 
Code, AEP-Ohio reasons that the median is inadequate for purposes of the SEET analysis 
because it does not respond to the variation in the ROEs among the comparable group of 
companies. AEP-Ohio advocates that the mean and standard deviation better capture the 
information regarding the ROEs of the oomparable group of companies and the 
distribution of their ROEs. AEP-Ohio notes that the mean ROE of the dectric proxy group 
is 9.74 percant. The Companies contend that Customer Parties' proptjsed SEET analysis 
process indudes the FERC adder based cm an arbitrary cdculation that has no connection 
to the comparable group of companies to whose mean or median the ROE is applied. 
AEP-Ohio asserts tiiat the Customer Parties' approach lacks objectivity. Fuxiher, AEP-
Ohio argues that Customer Parties' method produces the same resiilt fca all dectric 
utilities in Ohio as well as othea's across the coimtry and indudes only two non-utility 
companies out of the 45 that form the Customer Parties' group of oompasable companies. 
(Cos. Ex. 7 at 1-5,7-9.) 

AEP-Ohio contends tiiat Customer Parties' use of the beta range produced by tiie 
electric proxy group is inappropriate to compare to the year-end value for CSP. Because 
CSFs beta is higher, since it is a smaller company. Customer Parties' analysis necessarily 
puts CSFs beta outside of the range of the electric proxy group bete, causing a misguided 
comparable group of companies to be composed. According to AEP-Ohio, Customer 
Parties' method implements a screen for business risk too late in the process and utilizes 
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inappropriate screens. AEP-Ohio contends tiiat Customer Parties' proposal rraxes 
business and finandal risks where SB 221 requires the consideration of both business and 
finandal risks in the formation of the comparable group of companies. (Cos. Ex. 7 at 5-6.) 

Fuxtiier, AEP-Ohio asserts that Customer Parties failed to correctiy adjust the data 
for the comparable group of companies for the capital structure of CSP. The Companies 
contend that Customer Parties should have conddered short-term debt as wdl as long-
term debt, preferred and common equity. (Cos. Ex. 7 at 6-7.) 

Finally, AEP-Ohio argues that Customer Parties' adder is arbitrary and produces an 
unreasonably high number of companies that would fail the SEET. With the 200 basis 
points adder, and using Customer Parties' benchmark ROE of 938 percent, and a 
threshold ROE minimum of 11.58 percent, AEP-Ohio condudes that almc^ one in every 
four companies in Customer Parties' comparable group of companies would have 
significantiy excessive earnings. Further, AEP-Ohio reasons that, pursuant to Customer 
Parties' SEET analysis, if applied symmetrically, to a mean bdow 7,58 percent and above 
11.58 percent, nearly half the comparable grcnip companies would have earnings that were 
significantly excessive or defident imder Customer Parties' proposed 2CK) points adder. 
AEP-Ohio argues tiiat such results demonstrate exoesdve failure rates in tiie applicatictti of 
the SEET with dire consequences for attrading capital to Ohio's utilities. (Cos. Ex, 7 at 10-
11; Joint Int. Ex. 1 at Ex. JRW-4.) 

3. Staff 

Staff presaited the testimony of Richard Cahaaii, consultant to tiie Capital Recovery 
and Financial Analysis Division of the Utilities Department. Staff's SEET analysis 
p ropo^ is based on a three-step process: (1) determine the ROE for the group of 
companies with comparable business and finandal risks; (2) establish a threshold ROE that 
is significantiy in excess of the ROE for the ccMnparable group of companies; and (3) 
calculate AEP-Ohio's ROE for use in tiie SEET. (Staff Ex. 1 at 1-2.) 

After evaluating the SEET analyses offered by AEP-Ohio and by Customer Parties 
in this proceeding, as well as the model advocated by Dr. Vilbert in the FirstEnergy 
Companies SEET case,i* Staff posits that, while each approach is condderably differoit, 
the results are not so different. Staff diaracterizes AEP-Ohio's modd as theoretiral, 
abstract and academic and Customer Parties' mcxiel as more traditional. Staff daims that 
the Customer Parties' comparable groiqj of companies indudes an anomaly company or 
isolated outlier with one portion of its business that is characteristically quite different 

1̂  In ihe Matter of ihe AppUcatian ofOhh Edison Compatty, The Chxland Electric Slumjnata^ Ccmfmay, and The 
Toledo Edison Cottspany far Admimstraiion of the Sign^canUy Excesdoe Earnings Tfesi Untkr Section 
4928.U3(F), Revised Code, and Rule 4901:1-35-10, Ohio Adodnistndwe Qwfe,Case No. 10-1265-EL-UNC 
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from utilify generation and distribution assets. Staff reasons that it is not unusual to 
eliminate the highest and lowest observations in a sample to calculate the mean and, if the 
high and low outliers were omitted from the Customer Parties' process, the mean would 
be 10.06 percent. In light of such a comparison. Staff reasons that Customer Partis' 9.58 
percent ROE for the comparable group of companies is low. However, the witness 
acknowledges that, if the median ROE is used. Staff's proposed adjusfaruent to eliminate 
the outliers would have no affect on the ROE of the comparable group of companies. 
(Staff Ex. 1 at 3-9,12; Tr. HI at 518). 

In the application of SEET, the Staff dedares tiiat it is apprc^riate to recognize a 
range of reasonableness as opposed to the accounting accuracy usually a^ociated with 
public utiHty regulation. Consistent with tiiat reasoning, Staff notes that the ROE as 
presented in two exchange funds, namely iShares Dow Jones U.S. Utilities ̂ ctor Index Fund 
and Utilities Select Sector SPDR Fund, have a wdghted average ROE of 11.15 percent and 
11.39 percent, respectively. Staff offers that these independentiy determined ROEs 
confirm the reasonableness of the ROE offered by the parties to this case. Considering the 
SEET analyses offered and Staff's expressed advantages and disadvantages of eadi parties' 
proposal. Staff witness Cahaan bdieves that the mean ROE for the group of comparable 
companies is reasonably within the 10 percent to 11 percent range with a bit more 
evidence on the higher side of the range. (Staff Ex. 1 at 3,11-13.) 

Operating under ihe theory that "significantly excesdve" is a concept of fairness. 
Staff advocates that, rather than a 200-400 basis points adder to the mean of the 
comparable group companies' ROE, the threshold ROE be e>q9ressed as a percentage of the 
comparable group companies' benchmark ROE. The benefits of using a percentage of the 
comparable group companies' benchmark ROE incorporates an adjustment fliat works 
and is reasonable in deflationary and inflationary economic ccmditions. Staff advocates a 
50 percent adder to the comparable group of companies' ROE to establish the SEET 
threshold. Staff e)q)lains that, in this case for 2009, the 50 percent adder is in the 
reascHiable range by comparing it to CSFs current embedded cost of ddrt. Staff argues 
that if the result of subtracting the adder from the oomparable ROE yidds a i&uLt that is 
near CSFs cost of debt, the adder is reasonable. Staff, therefore, reaimmenda a SEET 
threshold for CSP of 16.05 percent before the company's earnings may be considered 
significantiy excessive. (Staff Ex. 1 at 13-17). 

Finally, for effidency of ihe annual SEET anal)^is. Staff proposes that, in future 
SEET cases, the Commission direct Staff to offer a benchmark ROE based on an index or 
combination of indices annotmced in advance and that parties to the case put forward 
analysis for adjustments or modifications to the indexed benchmarks (Staff Ex. 1 at 12). 
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Opposition to Staffs analysis 

AEP-Ohio argues that Staff's proposed 50 percent addra: is roughly equivalent to 
less than one standard deviation and is too low when the frequency with which a 
company will be considered to have significantly excessive earnings is conaidered. 
According to AEP-Ohio, the 50 percent adder wovld cause more tiian one out of every 
three companies to be found to have significantiy excessive eamingp. Further, AEP-OMo 
notes that imder Staff's proposd, where ihe comparable group of companies are rigjit-
skewed and fat-tailed, an even greater portion of companies would be beyond the 
tiireshold ROE. (Cos. Ex. 5 at 39-40; Cos, Br, at 40-41.) 

4. Commission deddon on comparable companies and cpmparable 
oompanies' ROE 

Contrary to Customer Parties' daims, AEP-Ohio took into account the business and 
finandal risks of the dectric utility in determining its comparable group of companies and 
adjusted for the capital structure of the dectric utility. AEP-Ohio's determination of the 
comparable group of companies was initially detamined by publidy traded oompanies 
that share similar business and financial risks, and the use of the beta of AEP-Ohio, as 
opposed to the beta of CSP or OP, does not negate the validity of tiie comparable group of 
companies selected under AEP-Ohio's analysis. The Commission is concemed that 
Customer Parties' detennination of the comparable group of companies was devdoped 
from an dectric only proxy group which predetermines, to some extent, the diaracteristits 
of the comparable group without any direct relationship to tiie dedxic utility, and, most 
significantly, produces the same comparable group of companies for all Ohio's dectric 
utilities. 

Given the divergent methods with which each party computed the comparable 
companies' ROE, induding Staff's use of two independent indict to confirm the 
reasonableness of tiie resulting ROEs, the evidaice indicates the comparable benchmark 
ROE is in the general range of between 10 percait and 11 percent. Thus, tiiis is the range 
vwthin which the mean of the comparable companies should be established. Hcuwever, we 
believe that the reasons dted by Staff and AEP-Ohio vrarrant ^tablishing the benchmark 
at the top of the range, 11 percent, rather than the 10.7 percent recommended by ihe Staff. 

B. AEP-Ohio 2009 Earned ROEs 

AEP-Ohio witness Thomas E. MStchell presented testimony that si^pozted tiie 
Companies' calculation of CSP's and OFs earned ROE for tiie 2009 SEET, proposed 
deductions to the Companies' ROEs and quantified the revenue produdr^ provisions of 
the Companies' ESP. AEP-Ohio calculates each dectric utility'B ROE by using the net 
earnings available to common equity shareholders compared to the beginning and ending 
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average equity for the year ended December 31,2009, as dictated by the Commission in 09-
786. AEP-Ohio witness Mitchell testified that there were no minority intere^, non
recurring, spedal or extraordinary items for CSP or OP for the j^ear 2009. Thus, witiiout 
any further adjustments, AEP-Ohio determined an ROE for OP of 10.81 percent and for 
CSP of 20.84 percent for 2009. AEP-Ohio acknowledges that induded in tiie earnings of 
CSP and OP are nonjurisdictional earnings (exduding as it propose off-system sales) that 
it did not attempt to fully jurisdictionalize for purposes of tiie 2009 SEET analysis; 
however, AEP-Ohio asserts to reserve the right to further jurisdictionalize ite earnings if 
necessary. (Cos. Ex. 4 at 3-5, Ex. TEM-1 at 1; Cos. Ex. 6 at 7.) 

Based cm tiie Companies' determination of the mean ROE of the comparable group 
of companies of 11.04 percent, the Companies conduded that OP was within the safe 
harbor provision of 200 basis points above the mean of the csMnparable group of 
companies and, thus, did not have significantiy excessive earnings for 2009 (Cos. Ex. 4 at 3-
5; Cos. Ex. 6 at 7-9). 

Customer Parties and Staff accepted the Companies' calculation of CSFs ROE of 
20.84 percent for 2009 and OFs ROE of 10.81 percent for 2009, exduding any adjustments 
goint Inv. Ex. 2 at 18; Staff Ex 1 at 18).17 

1. Commission decision on SEET Threshold 

Firet, to the extent that AEP-Ohio failed to further jurisdictionalize its 2009 earnings 
for the SEET proceeding, AEP-Ohio has waived its right to do so subsequent to tiie 
issuance of this Order. The parties to this proceeding should not be required to revise 
their position or the Commission reconsider its Order because AEP-Ohio dected not to 
further jurisdictionalize its earnings before the application was filed. 

In 09-786, the Commission conduded that, for purpose of the SEET analysis, any 
dectric utiHfy earnings found to be less than 200 basis points above the mean of the 
(ximparable group of companies would not be significantiy excessive eamin^.^* In this 
case, depending on the comparable group of companies sdected and the range of the 
comparable companies' ROEs, tiie ROE spans from 938 percent, as proposed by Customer 
Parties, to 11.04 percent, as proposed by AEP-Ohio. The Commisdon observes that under 
any parties' proposed SEET analysis presented in this prcKeeding, OFs earned ROE is less 
than 200 basis points above the mean of the comparable group of companies. Thus, we 
find that OP did not have significantly excessive earnings for 2009 pursuant to Section 

1̂  Customer Parties rKjnethdkss note that it computes CSFs ROE for 2009 as sli^tly moie, 20.86 percent, 
and that SNL Finandal database computes CSFs ROE at 20.82 percent Costomer farties concede that 
the difference is immaterial. (Joint Inv. Ex. 2 at 18.) 

18 09-786, Order at 29 gune 30,2010). 
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4928.143(F), Revised Code, or pursuant to tiie Commission's directives in 09-786 and we 
wHI not further analyze the earnings of OP as a part of this 2009 SEET proceeding. 

Further, we find the Companies' sfa^ght-forward calculation of CSFs and OP's 
earned ROE for 2009 to be reasonable, consistent with the requirements of Section 
4928.143(F), Revised Code, and the directives of the Commission as set forth in 09-786.15 
We address tiie related arguments of lEU-Ohio regarding the jurisdictionalization of CSFs 
and OP's revenues above in the procedural secticm of this order and, therefore, see no 
reason to restate our finding on the issue again here. 

To recap the position of tiie parties, AEP-Ohio advances a 2009 SEET tiir^hold for 
CSP of 22.51 percent. At the otiier end of tiie spedxum is Customer Parties, who argue 
that, under its proposed SEET analysis, tiie threshold ROE for CSP is in the range of 11.58 
percent to 13.58 percent. Staff advocates a 50 percent adder to the ROE of the comparable 
group of companies which when added to its recommended benchmark ROE of 10.70 
yidds, in this case, a SEET threshold of 16.05 percent for CSP. 

In regards to the determination of tiie SEET tiureshold, in 09-786, a number of 
commenters requested a "bright line statistical analysis test for the evaluation of earnings." 
While the Commission agreed that "statistical analysis can be one of many useful tools," 
we declined to adopt such a test. We conduded, instead, that "dgnificantfy exc^s 
earnings should be determined based on the reasonable judgment of the Commission on a 
case-by-case basis." Our Order noted the significant variation among Ohio dectric utilities 
and went on to identify specific factors which the Commission would consider in its case-
by-case analysis. 

[TJhe Commission will give due condderation to certain factors, 
induding, but not limited to, the dcrtric utility's most recentiy 
authorized return on equity, the dectric utility's risk, induding the 
following: whether the dectric utility owns generation; whether tiie 
^ P indudes a fud and purdiased power adjustment car other 
similar adjustments; the rate dedgn and the extent to -srfiicih the 
dectric utility remains subject to weather and economic risk; capital 
commitments and future capital requirements; indicators of 
management performance and benchmarks to oihsr utilities; and 
innovation and industry leadership with respect to nwMting 
industry challenges to maintain and improve the comp^tiireness 
of OMo's economy, induding research and devdopmrait 
ejqpenditures, investments in advanced technology, and innovative 

1' 09-786, Entry on Rehearing at 6 (August 25,2010). 
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practices; and the extent to which the dectric utility has advanced 
state policy. 

In the current case, AEP-Ohio again proposes a bright line SEET th r^o ld based 
exdusively on a statistical analysis of comparable companies, with some regard for tiie 
Commission's directives. The Ccxnapanies' recommendation is unreasonable and 
inconsistent with the statute- As we dearly stated in 09-786: 

[Ultilizing only a statistical method for establidiing tiie SEET threshold is 
insuffident by itself to meet tiie dectric utility's burden of proof pursuant to 
Section 4928.143(F), Revised Code. Section 4928.143(F), Revised Code, 
places on the utility "the burden of proof for d«nonstrating that 
significantiy excessive earnings did not occur." Passing a statisisical tesi; 
does not, in and of itself, demonstrate that excessive earnings did not occur. 

The statute requires us to measure excesdve earnings by whether "the earned 
return on common equity of the dectric distribution utilify is significantiy in excess of the 
return on common equity" earned by oomparable companies. Section 4928.143(F), Revised 
Code. Whether any differential between the ROE of the dectric utiEty and that of the 
comparable companies is significant necessarify depends on factors related to the 
individud electric utilify under review. While a statisticd analysis of the variation in 
returns among oompanies fadng oomparable busings and finandal risks can provide 
useful information, as indicated in our dedsion in 09-786, we wiU not rdy exdusivdy on a 
statistical approach or set a generic bright line threshold based only on variations in tiie 
returns of the comparable con^anies. 

We find that not only does AEP-Ohio's proposed SEET anal3rais rdy exdu^vdy on 
a bright line statistical test for its SEET threshold, it relies on the statisticd analyds to the 
point of produdng an unrealistic and indefensible result. If the Commisdon were to 
accept AEP-Ohio's SEET analysis to determine the threshold ROE for CSP at 2251 percent, 
the Commission would be forced to acxiept an dectric utiUty ROE of less tiian 2231 percent 
as not significantiy excesdve. Without additional comparisons to justify its SEET 
threshold for CSP as reasonable, we condude that AEP-Ohio improperly relied on a 
statistical test for its SEET threshold. In light of the Commisdon's rejection of Customer 
Parties' devdopment of the comparable group of oompanies, we also re5ect thear SEET 
threshold range of 11.58 to 13.58 perrent. Not only do we reject Custom^ Parties' SEET 
threshold range in this case, we do not bdieve that their use of a 200-400 basis points 
adder to the benchmark ROE of the comparable group of companies is c^stimally rdated to 
the purpose of ihe SEET. We find the conceptual construct of Staff's proposal to use a 
percentage of the average of the comparable companies to be mc»:e appropriatdy rdated 
to the purpose of the SEET. 
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Although the purpose of the SEET is to be a statutory check on rates that result in 
excessive earnings, we fiiid that one of the impacts of the SEET creates symmetry witii our 
obligation to ensure that a company may operate successfully, maintain fiiiandal integrity, 
attract capital and compensate its investors for the risk assumed. Among the parties' 
positions we find that Staff's basic methodology best gives effect to the statutory design to 
create such synunetry. Specifically, the Commission is persuaded by the fact tiiat ^aff s 
proposed adder's impact, if subtracted irom the comparable ROE bendnnark yidds a 
result that is similar to the company's cost of debt. Given the Commission's adc^on of 
an 11 percent ROE, the impact of a 50 percent downward adjustment to'tiie oomparable 
ROE results in an earnings of 5.5 percent, whidi is similar to CSFs embedded cost of debt 
Th^efore, 50 percent is a reasonable guide for establishing an adder. 

Additionally, when there is a diffdrential by which the return for a specific dectric 
utilify exceeds the safe harbor threshold establidied in 09-786, the Ccxmmisdon must 
attribute any such amount to and allocate it between earning that are dgruficantfy 
excessive as a result of adjustments in the utility's ESP, or to earnings tiiat are not 
significantly excessive because they reflect utility specific factors, are reasonable given the 
utility's actud perfotrmance or are attributable to fadors imrdated to the ESP, 

Turning first to utiUty spedflc factors rdated to investment requir^nents, risk, and 
investor expectations, the Commisdon must recognize that a comparison to other firms 
vdll not fully capture company specific factors which influence whether a return is 
significantiy excesdve. On a going forward basis, the Commisdon expects to refine the 
quantitative andysis associated with these factors through foture SEET proceedings. 

In its SEET application, as set forth in the Order in 09-786, Mt. Hamrcwik discusses 
at lengtii in his testimony the various factors which the Commisdon incjicated it would 
take into consideration in the establishment of the levd of dgnificantiy exKjessive earnings. 
Mr. Hamrock discussed the capitd commitments made by CSP for both 2010 and 2011, as 
well as the various busings and finandal risks faced by CSP. The witness also explained 
several ways in which CSP has demonstrated podtive managsoient performance in 
several areas. He discussed the improved service reliability ©cperienced by CSP 
customers ff om 2003 to 2009 and the various technologicd innovaticms CSP has initiated, 
such as gridSMART, to its leadership in energy effidency and peak ddonand res^xaise 
programs. CSP continues to make extensive capital investments in the state erf Ohio. 
Customer Parties raised a concern that CSP was not making a firm commitment to its 2010 
budget. The Comanissicm notes tiiat, on cross-examination, it was demonstrated that CSP 
is indeed committed to spending the projected capitd budget for 2010. 

In terms of the various business and financial risks discussed by Mr. Hamrodk in 
his testimony, the Commission concurs that CSP is facing various busine^ and financial 
risks. Etespite the use of riders, some bypassable and other nonbypassabl^ riders, the fact 
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remains that initial capital outlays must be made to fund many of tiie activities 
entunerated by CSP. In addition to initial capital outlays that CSP must make in order to 
fund its obligations under ife ESP and its provision of service in general, there are other 
risks, not dearly assodated with a rider, of which the Commisdon must remain mindful. 
For example, the Commisdon concurs with CSP that dectric utilities are not assured 
recovery of their generation assets due to the change in the regulatory environmeait; the 
prospect of future industry restructuring and carbon regulation is unknoivn; and market 
prices for generation-related services are volatile. Lastiy, the Commission gpivea 
consideration to the challenge of fulfilling the various mandates of SB 221, within the 
context of a rapidly changing dedtric market. 

The Commisdon also takes into ccaidderation tiie fact that CSFs service rdiability, 
both in terms of the number of outages experienced by its customers and the length of 
those outages, has unproved. CSFs actual frequency of outages (SAIFQ went ffom 1.91 in 
2003 to 1.31 in 2009. During the same period, C ^ s number and duration of outages 
(CAIDI) went fi-om 148.6 to 122.6. 

Additionally, the Commi^icm notes that CSP's most recentiy authorized ROE was 
12.46 and, while dated, it may still be influencing earned returns and diould be 
acknowledged and considored. We also believe, in Eght of the current economic situaticoi 
across the state, it is unreasonable to overlook economic volatility in the SEET analysis. 

The Commission also bdieves consideration should be given to CSP's oommitment 
to innovation. In particular, tiie Commission bdieves that condderation diould be ^ven 
to CSP's gridSMART program. CSFs gridSMART program is a holistic iapproach to the 
deplojrment of gridSMART and, as sucii, as noted hjr Mr. Hamrock, recdved the highest 
rating among all demonstration grant ^jplications to the U. S. Department of Energy. 
Further CSP has agreed to initiate a Hiase 2 gridSMART program.20 

Lastiy, the Commission must also indude in its condderation CSP's efSorts to 
advance Ohio's energy policy and future committed capital investments. CSP far 
exceeded the established benchmark requirements both in the area of energy effidency 
and peak demand response. CSP ocxntinues its innovation efforts and dedication to Ohio's 
energy poUcy by its commitment to provide $20 million in funding to a solar project in 
Cumberland, Ohio. Not only will this project advance the state's energy policy, but it wiH 
also bring much needed economic development activity to Ohio. Varioiis parties noted 
that this commitment was contingent cm several other factors and qu^tioned the 
appropriatene^ of giving any consideration to this investment. The Commisdon remains 
confident that this project will move forward and the funds wiD be expended for this 
projecrt in the near future. Neverthdess, should this project not move forward in 2012, 

20 See AEP-OMo Notice of Witlidrawal of (he Stipulation filed Etecember 16,2010. 



10-1261-EL-UNC -27-

such that the ftmds are expended in 2012, the Commission requires the ^ million to be 
spent in 2012 on a similar project. 

Giving due consideration to the aforementioned factors, and keeping in mind the 
nature of the SEET, the Commission believes that Staff's 50 percent basehne adder should 
be adjusted upward. Thus, the appropriate percentage to be added to the mean of tiie 
comparable group companies is 60 percent whicii in this case yidds a SBET threshold erf 
17.6 percent. 

C. Adjustments to CSFs 2009 Eamings 

1. Off-svstem sdes 

(a) AEP-Ohio's SEET application exdudes OSS 

AEP-Ohio submits that its ROEs should be reduced for (^S margins (after federal 
and state income taxes). Based on AH*-Ohio's interpretation of Section 49;^.143(F), 
Revised Code, only those eamings resulting from adjustments induded in AEPOhio'a 
ESP are part of the SEET analysis process. AEP-Ohio reasons that OSS margins are based 
on wholesale transacticxas, approved by FERC, and exduding OSS margins firom SEET 
complies with wdl^ettied federd constitutiond law. AEP-Ohio argues titat under federal 
constitutional law, the State is preonpted from interfering with the Companies' ability to 
realize revenue rightfully recdved from wholesale power sales pursuant to contracts or 
rates approved by FERC. Pacific Gas & Electric v. Energy Resources Comm., 461 US. 190 
(1983) (Ener^ Resources Comm.); Nantahak Poroer & Light Co. v. Thoniburg, 476 VS. 953 
(1986) {Nantahak); Mississippi Pmoer & Ught v. Mississippi, 4S7 US. 354 (1988) (MP&L); 
Pacific Gas & Electric Co. v. Lynch, 216 F. Supp. 2d 1016 (N.D. CaL 2002) (Lyndi). AEP-Ohio 
extends that reasoning to condude tiiat, just as the state may not trap EERG-appioved 
wholesde power costs, it may not, in effect capture or dphon off ihe revenue the 
Companies receive from FERC-approved wholesde sdes for the purpose (rf reducing the 
retail rates paid by Ohio customers. Any such order by the CommissiDn, aoxwrdir^ to 
AEP-Ohio, would conflict with the Federd Power Act and Congress' power under the 
Supremacy Clause. AEP-Ohio further alleges that this type of econoinic protectionism 
would also violate the federel Commerce Clause, Nesf En^ftd Power Co. v. New 
Hampshire, 455 US. 331 (1982) (NEPC). Thus, AEP-Ohio dedares that it would be unlawful 
for the Companies' O ^ eamings to be induded in the computation of any dgniScantiy 
excessive eamings. To that end, AEP-Ohio proposes that, to avoid any jurisdicticmal 
conflict, OSS margins be exduded firom AEP-Ohio's eamings to ccanply with Section 
4928.143(F), Revised Code. Consistent with this reasoning, AEP-Ohio reduces it eamings 
attributable to common stock after taxes and adjusts its ROE for CSP from 20.84 percent to 
18.31 percent. (Cos. Ex. 4 at 5-6, Ex. TEM-1; Cos. Ex. 6 at 6-7.) 



10-1261-EL-UNC -28-

(b) Staffs positions as to OSS 

Staff takes no position on the indudon or exdudon of OSS irom the SEET analyds. 
However, Staff argues that the Companies' calculation to exdude OSS from CSP's earned 
ROE is incorrect According to Staff, to appropriatdy exdude OSS margins Stom CSFs 
earned ROE there must be an adjustment to the equity base of the ROE. Staff a< ûstB the 
denominator, common stock equity, to account for that part of tiie equity which finances 
the generation plant which facilitates C ^ . To make the adjustment, S t ^ first calculates 
the amount of equity that s i^or t s production plant, which is 515 percent of CSFs total 
equity. The next step is to allocate that portion of equity to OSS by udng the ratio of sales 
for resale revenues to totd sdes revenues, which equaJb 13.9 percent Raff's calculation 
results in $93.4 million of the total average equity of $13)2.6 millicm being allocated to 
OSS, leaving the remaining average equity balance at $1,209.2 million. As adjusted by 
Staff, CSP's ROE after exdiuding OSS, acknowledging the corresponding equity effect, 
produces an earned ROE of 19.73 percent as opposed to the 18.31 percent offered by CSP. 
(StaffEx.latl9-21,Ex.3.) 

Customer Parties oppose any adjustment to CSFs earned ROE of 20il4 percent 
Nonetheless, if the Commisdon dects to exdude C ^ margins from CSFs earned ROE, 
CustomCT Parties admit that the Staff's proposed revidon to the cdculation is an 
appropriate starting point dthough it understates the companjr's earned rdum. Qokd Inv. 
Br. at 29-31.) 

AEP-Ohio explains that, despite Staffs claims that the Companies' cslculation to 
exdude OSS from CSFs earned ROE needs to be refined, according to AEP-Ohio, the 
cdculation is consistent vdth the Commisdon's directive as to the calculation of equity in 
09-786 (Cos. Ex. 4 at 4-5; Tr. at 78).zi 

(c) Customer Parties' podtion on O ^ 

Customer Parties, as supported by OPAE, vehemenfly oppose any ac^ustment to 
CSFs earned ROE of 20.84 percent induding OSS. Customer Parties reason tiiat OSS are 
sdes by the utihty to individuals or entities that are not Ohio retail customers. O ^ are 
posdble. Customer Parties eq^lain, by generation plant that otherwise produces power for 
Ohio retail dectric customers; g^ieration facilities built for the banefit of and funded by 
Ohio customers. Customer Parties are adamant that CSFs jurisdictiond customers have 
funded a return on as wdl as a return erf the generation assets used for OSS transactions. 
Thus, Customer Parties and OPAE reason that it is only equitable to itK:hide OSS eamings 
in CSP's SEET cdculation. Qoint Inv. Ex. 2 at 22-24; OPAE Br. at 4-7.) 

21 09-786, Order at 18 Qune 30,2010); Bitry on Rdiearing at 6 (August 25,2010). 
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Customer Parties offer tiiat in 2009, CSFs eamings horn OSS were $32,977 million, 
in comparison to CSFs totd eamir^ of $271,504 million, 12.1 percent of CSFs totd 
eamings. If, as AEP-Ohio requests, earning from CSS are exduded from the SEET 
andysis. Customer Parties argue that the Commission would be ojmparing ^ .9 percent of 
CSP's eamings to 100 pesrcent of the eamings of tiie comparable group of c(«nparties, 
biasing the SEET andysis in favor of AEP-Ohio. Customer Parties plead that such a 
comparison is in conflict with the language of Section 4928.143(F), Revised Code, and will 
render the SEET andysis meaningless and a^nnmelrical. Further, Customer Parties 
contend that OSS are an inherent componoit of tiie oompan/s eamings, as prescribed by 
generally accepted accounting prindples, as such eamings are reported to the Securities 
and Exciiange Commission (SEC) and FERC. Customer Parties dedare that modifying 
such reported eamings would be inconsistent with federal law as well m FERC and SEC 
accounting standards. (Jobit Inv. Ex. 2 at 21-24; Cos. Ex. 4 at Ex. TEM-1.) 

Moreover, Customer Parties note that Ohio customers are paying CSP for its energy 
effidency programs instituted pursuant to Section 4928.64, Revised Ccxle, which facilitate 
OSS. On that basis, Customer Parties believe it is unreasonable to exdude OSS margfris 
from tiiie SEET anal3rsi5. Incorporating O ^ margins in the SEET analysis serves as a form 
of off-set to the energy effidency costs incurred by C ^ s customos and promotes the 
policy of the state, under Secticm 4928.(G(A), Revised Code, to ensure tihe availability of 
reasonably priced retail dectric service to Ohio's consumers. 0oint Iht Ex, 2 at 23-24; Tr. 
253-254.) 

In regard to the FERC jurisdictiond daims made by AEP-Ohio, Customer Parlies 
rdort that there is no valid federd preemption prohibiting condderation of OSS Kimings 
in retail ratemaking. Ci^tomer Parties a^ert that several other state oommisdons have 
done so. (Joint Inv. Ex. 2 at 24) 

(d) Commisdon deddon on O ^ margins 

Initially, the issue of OSS margins in the SEET analysb was conddered by the 
Commisdon in AEP-Ohio's ESP proraedings. Numerous Interested stakehold^s also 
partidpated in 0^786 and crffered thdr podtion on tiie issue of OSS in that proceeding. 
While the Commisdon offered guidance cm numerous aspects of tiie issues raised as to the 
application of the SEET, in regards to OSS, the Commisdon determined that the i^ue was 
more appropriatdy addressed in the individud SEET proceedings. As the Commisdon 
had hoped, in this case tiie Companies and Customer Parties have e5q>anded and clarified 
their positicms and have provided context to the effects of each position presented as part 
of this SEET analysis. 

We are required to condder not only whether the dectric utility had dgnificantiy 
excessive eamings but also whether its timings are the result of adjt^tments in its E ^ , 
Wh«:e it can be shown that the electric utility received a return on its OSS, whidi if 
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induded in the calculation could unduly increase its KOB for pixtposes of SEET 
comparisons, OSS margins and the related equity in generation fadHties should be 
exduded from the SEET cdculation. Thus, witiiout reaching the federal and OTnstituticxnal 
law arguments, we will exdude C ^ and the portion of generation ttiat supports OSS from 
the SEET andysis. 

With tiie exdusion of OSS margins fixjm the SEET andyds/ we find it necessary to 
correct, as Staff recommends and Customer Parties at least accept as conceptually correct, 
to account for the equity effect of the exdudon. Therefore, we reduce GS^'s earning to 
exdude O ^ and similarly adjust the cdculation to account for that pcfftioh of the 
generation facilities that supports OSS. Accordingly, the Commissicm recalculates CSFs 
ROE, exduding OSS and incorporating the equity effect of exduding OSS, to be 19.73 
percent. 

2, Deferrals 

(a) AEP-Ohio 

In AEP-Ohio's SEET application, the Companies exdude what it refers to as 
"significant" deferrals- deferred fud adjustment dause revenues (induding the interest on 
carrying costs and the equity canying costs componoit on the deferred fud) and deferred 
economic devdopment rider (EDR) revenues from CSFs ROE for SEET purposes, thereby 
reducing CSP's ROE from 1831 percent (ivitii OSS exduded) to 15.99 percent (exduding 
both OSS and defertals) for 2009, AEP-Ohio cdculates CSFs deferrals to totd $47.2 
nulUon- AEP-Ohio argues that this exdudon is criticd for the Companies to preserve the 
probability of recovery of the def^red fuel cost as it is a necessary basis for tiie utility to 
record and maintain tiie regulatory asset on its balance dieet and for th« Commisdon to 
direct the phase-in of rate increases as permitted pursuant to Section ^28.144, Revised 
Code, The Companies also argue it is inappropriate for tiie Commissian to condder 
refunding eamings through the SEET andysis ti[iat the Companies have not actually 
collected from customers, (Cos. Ex. 6 at 13-15; Cos. Ex. 4 at 12-16, Ex. TEM-6,) 

(b) Other p ^ e s ' podticm regarding deferrals 

(1) Customer Parties 

Customer Parties view FAC and EDR deferred revenues as deferred rate increases 
pursuant to the ESP which contribute to the eamings approved by the Commissicxn and 
subject to refund to customCTS. Customer Parties argue that deferred expenses only affect 
eamings in the year of the defdrd and there is no effect on earnings in future years. In 
future years, revenues and ^cpenses are matched with no effiect on eamings. Customer 
Parties recommaid that any excess eamings first be used to eliminate or reduce the 
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regulatory asset created by the deferrd on the dedric utility's books as of the date the 
refimd is effective. 0oint Inv. Ex. 2 at 6-7,15-16,25-26.) 

(2) Staff 

Like O ^ , Staff takes no positicm on the indudon or exdusion of defends from the 
SEET andysis. However, like the adjustment for C ^ , Staff argues that the G>n^anies' 
cdculation to exdude deferrals from CSFs earned ROE is incorrect and requires an 
adjustment to the denominator to account for the equity effect of tihe exdudon from 
revenue, As adjusted by Staff, CSFs ROE to exdude deferrals, acknowledging the 
corresponding equity effect, produces an earned ROE of 18.74 percent as opposed to the 
1832 percent (dderrals only exduded) offered by CSP. (Staff Ex. 1 at 19-21, Ex. 3.) 

(c) Commission deddon on deferrals 

Unlike OSS or extraordinary or non-recMiring items, deferrals should not be 
exduded from the dectric utility's ROE as recjuested by AEP-OMo. Consistent witii 
generally accepted accounting prindples, deferred ejqpenses and tiie associated regulatory 
liability are reflected on the dectric utility's books when the expense is incurred. 
Subsequentiy, witii the receipt of deferred revenues, there is an equd amortization erf the 
deferred expenses on tiie dectric utility's books, such that there is no effect on eamings in 
future years. Accordingly, we are not persuaded by the arguments of AEP-Ohio to adjust 
CSP's 20(» earning to accoimt for certain dgnificant deferred revenue. 

D, Capitd requirements for future committed Ohio investmerJ^ 

Li support of its future committed investments, AEP-Ohio crffered its actud 
constmction expenditures for 2007 throu^ 2009 and capitd budget foaiecast for 2010 and 
2011 categorized by new generation, oivironmentd, other generation, fransmisdon, 
disbibution, gridSMART and corporate/other. For the ESP period, AEP-Ohio offers a 
plan to invest $1.67 billion in Ohio. More spedfically, AEP-Ohio had total coaistruction 
expenditures for the year 2009 for CSP of $280,108 million, and for 2010 and 2011 projected 
constmction expenditures of $256,100 miUioav and $186,969 million, r^g>ectivdy. Over 
and above the future committed investments set forth in the Companies' construction 
expenditures and budget projections, AEP-Ohio notes a commifment to make a capitd 
investmait assodated with tiie company's compliance with its alternative energy portiblio 
requirements pursuant to Section 4928.64, Revised Code. CSP has made a commitment to 
invest $Z0 million to support the development of a large solar farm near Cumberland, 
Ohio, and altered into a 20-yiear purchaK agreement for all of the facility's power. CSP 
also plans to expand its gridSMART project to its entire service territory. (Cos. Ex. 6 at 16-
18, Ex. JH-1; Cos. Ex. 8 at 7; Cos. Br. at 67-72; Tr. 289-290,687-690.) 
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1. Oppodtion to the committed future invpstment daims 

Customer Parties opine that consideration of futitte committed investments is a 
factor to be considered in association with the devdopment of comparable companies, the 
establishment of tiie tiireshold ROE and any adjustment to the threshold. To that end, 
Customer Parties note that its devdopment of tiie comparable group of oompanies 
indudes consideration of the fixed asset tumover ratio as part of the budness and finandd 
risk measures. lEU-Ohio and Customer Parties also note that, udng CSFs 2009 
constiruction expenditures as a baseline of $280,108 million, CSFs budgeted projections are 
dedining tiuough 2011, The intervenors argue that tiie Commi^on should oidy condder 
futoxe committed investments during tiie ESP period that are fimded by the dectric utility 
itsdf and whichi are beyond the utility's normal rate of funding. Further, Customs Parties 
challenge AEP-Ohio's commibnent to ccmstruct the projects on whidi the budg^ 
projections are devdoped. hi light of the taiuous nature of the committed future 
investinents, and the fact that CSFs future capitd commitments are dedining during the 
ESP period. Customer Parties implore tiie Commisdon tiiat, dtiiough it is required to give 
condderation to the dectric utility's future committed capitd investments in Ohio, in tihis 
instance, it is not apprc»fariate to take future investments into condderation, OPAE joins 
Customer Parties in its ccmdudon that there diould not be an upward adjustment in the 
SEET or a reduction in any refund due cnjstomers for future committed inveatmente. 0oint 
Inv. Ex. 1 at 13; Joint Inv. Ex. 2 at 29-30; Joint Inv. Br, at 47-56; OPAE Reply Br. at 9; lEU-
OhioBr.at22-24.) 

In its response, AEP-Ohio notices that Staff did not acknowledge the evidence 
offered ccmceming ihe Companies' commitied capitd investments and states that the 
otiier parties to the proceeding mischaracterize the approximatdy $1.7 HBion investments 
as merdy "business as usud." AEP-Ohio argues ttiat Section 4928.143(F), Revised Code, 
dearly allows the condderation of the utility's future commitied investments without 
limitations as to ESP period and no language in the statute requirra tiiat the investment be 
unreimbursed shareholder-funded contributions. AEP-Ohio is of tiie opmion tiiat the 
statute does not require the future investm^it to be extraordinary in cxjmparison to an 
historicd baseline of investments. The Companies refy on the language in Ride 4901:1-35-
03(C)(10)(a)(iii), OJ^.C, in support of the notion that tiie capital budg^ forecasts are 
indicative of the electric utility^s "capitd reqmrements for future committed investments." 
AEP-Ohio contends it would be arbitrary and capridous to only consider the dectric 
utility's incremaital foture capitd investments that increase annually year-aftar-year. 
AEP-Ohio reiterates that while all of tfie projects in the forecasted budget have not 
completed the management review process, approximatdy 90 percent of the projects listed 
for 2010 and 70-80 percent of the projects listed for 2011 have recdved the necessary 
management approvals. (Cos. Reply Br. at 28-^.) 

Commisdon Dedsion 
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As required by tiie statute and as discussed above, the Commissioit conddered the 
electric utility's future committed capital inv^tments when rendering ife dedsion on tiie 
SEET. 

2. Otiier adjusfanents to CSP's 2009 Earning 

(a) AEP-Ohio 

As part of its SEET application, AEP-Ohio presented a narrative of information 
regarding the Companies' risk and performance. AEP-Ohio notes that as an Ohio electric 
utility that owns generation, it faces numerous risks induding risks associated witii: the 
lack of guaranteed recovery for generation a^ets; customer shopping; the term of the 
Cconpanies' approved ESP and the unantidpated shutdown of generation stations; 
envfronmentd regulation; and market-pricse impact for generation-rdated service. 
Further, the Companies contend that they face tides associated with the variability and 
uncertainty of its retail revenue stream and weather. 

As fen- the Companies management performance and industry benchmark, AEP-
Ohio notes that since 2005, CSP and OP have consistentiy performed very wdl on 
customer satisfaction surveys. Further, AEP-Ohio notes that its SAIFI and CAIDI have 
improved since 2003 through 2009. The Companies state that tiiey are feaders in the 
industry regarding advances in dectric generation and transmisdon technologic. CSP 
and OP invest in Ohio and maintain a dgnificant tax base throughout tiie state with a totd 
economic impact that exceeds $2 biUicsn per year. CSP states that its gridSMART project 
recdved the highest rating among all sudi ^plications presented to the U.S. Department 
of Energy (US IX)E). AHP-Ohio asserts the Companies regularly partidpate in various 
industry efforts to strengthen interoperability standards and cyber security. AEP-CMo is 
working in collaboration with US DOE to advance carbon culture and sequestration 
technologies. AEP-Ohio also claims that its energy effidency and demand reduction 
programs have the potentid to save Ohio consumers $630 million and tedvgs power plant 
emisdons. Finally, AEP-Ohio emphadzes that CSP achieved 202 percent and OP achieved 
171 percent of their respective energy effidency bendunarks for 2009. (Cos. EK. 6 at 15̂ 24, 
Ex.JH-2.) 
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(b) Other parties' podtion 

Customer Partis reason tiiat any condderation of the additiond factors offered as 
directed in 09-786 do not negate any dgnificantiy excesdve eami i^ by C9P in 2009 and 
any consideration of such factors as to CSP and OP, jointty, or AEP-Ohio, are prohibited 
pursuant to the language of the statute. Indeed, Customer Parties assert that the return on 
equity in CSP's last generd rate case was 12.46 percent,22 the most recent ROE in CSFs 
rider cases of 10.50 percent,23 and the company's 2009 achial ROE of 20.84 percent is a 
strong indicatoi- of significantly excesdve eamings. Further, Customer Partis argue that 
evidence presented by AEP-OMo on tiie business and finandal risks faced hy CSP does not 
justify any additiond further consideration than what the Companies have reflected in 
their comparable group of companies. Customer Parties and OPAE offer that only a small 
portion of CSFs customers are actually shopping and, according to thdr oIculaticHis, C9P 
has been sufficientiy compensated for the shopping risk by the provider of last resort 
(POLR) charge. (Joint Inv. Ex. 2 at 30; Joint friv. R^ly Br. at 4043; OPAE Br. at 6.) 

hi addition. Customer Parties argue there are other factors that reduce <x neutralize 
tiie risks alleged by AEP-Ohio. Customer Parties note that CSFs ESP indudes a FAC tiiat 
protects CSP and OP agdnst ridng fud costs. Customer Parties also note that CSFs ROE 
of 20.84 percent was the hi^est reported by Ohio's dertric utilities; the highest among the 
company's affiliates in the AEP East power pool; and the highest ROE amiong all investor-
owned regulated dertric utilities in the United States. Customer Parties Submit *a t these 
factors likewise must be considered by the Commisd(Mi in makmg its deddon as to CSFs 
2009 eamings. (Joint Inv. Ex. 2 at 18-20; Joint Inv. Repfy Br. at 44-48.) 

Commission dedsion on additiond factors 

As discussed previoudy in our discusdon of the SEET thrediold, iflie Commissicwi 
has considered these argmnents in its establishment of tiie tiireshold, 

CommissicMi's Condudons Re^din^ AEP-Ohio's 2009 SEET 

In condderation of the Commisdon's condudon as discussed above regarding tihe 
application of the SEET to OP for 2009, flie Commisdon finds that undo: any parties' 
proposed SEET andysis presented in this proceeding, OFs earned ROE is less than 200 
basis points above the mean of the comparable groiq? of contpaides. Thus, the 

^ Tr. at 214-216. 
^ Indie Matter of Oie Application cfColundius SouBtem Power Company and Ohio Power Cmnpany to EsteWfeft 

Ejwmmmeniel broestment Carrying Cost Riders, Case No. 10-155-EL-RDR, Rnding St Order (August 25, 
2010); and In the Matter of Ote AppHcoHM cf oaunibus Southem Power Cmnpmty to Update tts gridSMART 
Rider, Case No. 10-164-EL-SDR, Finding & Order (August 11,2010). 



10-1261-EL-UNC -35-

Commission condudes that OP did not have dgnificantiy excessive eamings for 2009 
pursuant to Section 4928.143(F), Revised Code, and the Commi^on's directives in 09-786. 
Next, in regard to CSP, consistent with the findings discussed above, the (ianmissicm 
finds: 

CSFs earned ROE for 2009 
1 Exdusion of OSS with equity effiect 

Threshold ROE for 2009 SEET 

Difference (19.73 -17.6) x $ 20,039"' 
i CSP's 2009 Significantly Excesdve Eamings 
1 Subject to Return 

" Pecoent 
20.84 
19.73 

17.6 

2.13 

$ in millions 
271,504 

42.683 

^ 2 . ^ 

The Commission dfrects CSP to apply tiie dgnificantfy exoesdve eamings, as 
determined in this Opinion and Order, first to any deferrals in the FAC account on CSFs 
books as of the date of this order, with any remaining balance to be credited to CSFs 
customers on a per kilowatt hour basis beginning with the first billing cyde in Fd>ruary 
2011 and coindding with the end of the current ESP period. Additionalty, the 
Commission finds that any balance credited to CSFs customers will not be deducted from 
the Company's eamings for purposes of the 2011 SEET review. 

In the Companies' ESP case, the Commi^ion approved an increase in rates for 2011 
of six percent of totd HU, With the Commission's determinaticm of dgnificantiy excesdve 
eamings for CSP in 2009, the Commisdon directs CSP, consistent with this C^piidcai aaid 
Order, to adjust its tariff rates, accordingly, 

FinaEy, in regards to Staff' recommendation to offer a benchmark ROE based on an 
ind«c or combination of indices as the starting pcdnt for the annual SEETj, the Commission 
will continue to condder the proposal and address any amendment to the SEET process by 
entry to be issued in ihe near future. 

24 Joint Int. Ex. 2 at 17. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW: 

(1) CSP and OP are public utilities as defined in Section 4905.02, 
Revised Code, and, as such, the ooot^anies are subject to the 
jurisdiction of this Commisdon. 

(2) On September 1, 2010, CSP and OP filed an application for 
administration of the SlffiT in accordance with Section 
4928.143(F), Revised Code. 

(3) Intervention in this case was granted to OCC, lEU-Ohio, OPAJE, 
OEG, APJN, OMA, OHA and The Kroger Company. 

(4) The hearing in this case commenred on Odober 25,2010, and 
cx>nduded on November 1,2010. Three vdtnesses t^tified on 
behalf of AEP-Ohio, two witnesses testified cxi bdtalf. of 
Customer Parties, and one witnesses testified on bdiaif of the 
Commisdcm Staff. 

(5) Initial briefs were filed on November 19, 2010 and/cnr repfy 
briefe were on filed on November 30,2010, by AEP-Ohio, Staff, 
Customer Partie8,25 lEU-Ohio and OPAE. 

(6) AEP-Ohio wdved its right to further jurisdicticHnalize ite 
eamings in this SEET proceeding, 

(7) OP did not have dgnificantiy excesdve eamings few 71X19 
pursuant to Section 4928.143(F), Revised Code, and the 
Commisdon's safe haibor providon. 

(8) CSP had sigiuficantiy excessive eamings for 2009 pursuant to 
Section 4928.143(F), Revised Code. 

ORDER: 

It is, therefore, 

ORDERED, That lEU-Ohio's motion to dismiss AEP-Ohio's SBET applicaticai is 
denied. It is, further, 

ORDERED, That CSP apply the dgnificantiy exoesdve eamings, as detennined in this 
Opinion and Order, first to any deferrals in the FAC accottnt on CSFs books as of the date 

2S The repfy brief filed by Customer Parties did not indude OMA or OHA as a party to the biiet Only 
OCC, AFJN and OEG are listed as parties to tlie reply brief. 
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of tiiis Order, witti any remaining balance to be credited to CSFs customer bills beginning 
with the furst bilfing cyde in Febmaiy 2011. The bill credit shaU be on a kilowatt hour 
basis and coindde with the end of the current ESP period. It is, furtiier, 

ORDERED, That AEP-Ohio comply wltii its commitments as set forth in its notice 
of withdrawd of the Stipulation. It is, further, 

ORDERED, That a copy of this Opinion and Order be served upon all parties and 
other interested person of reccird. 

THE PUBUC UTILITIES COMMISSION OF OHIO 

StevefTt). Lesser, Chairman 

A L \ff\(fLf^'*VIMA . 
Paul A. Centolella Vderie A. Lemmie 

Chetyl L. Roberto 

GNS/JRJ/vrm 

Entered in the Joumd 

JAN 1 1 2011 

Rene^ J. Jenkins 
Secretary 
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THE PUBUC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of 
Columbus Southem POWCT Company 
and Ohio Power Company for 
Administration of the Significantiy 
Excessive Eamings Test under Section 
4928.143(F), Revised Code, and Rule 
4901:1-35-10, Ohio Administi-ative 
Code, 

CONCURRING OPINION OF COMMISSIONER CHERYL L ROBERTO 

I generally conciur with my coUeagues as to the matters discussed within the majority 
opinion and with the conclusion that CSP enjoyed significantiy exce^ve eamings which 
must be returned to consumers. 

However, I would have preferred that my colleagues and I could have coi^dered 
anotfier alternative to the timing and methodology for the condderation of Off Sysfeans 
Sdes (OSS). Recognizing that we may only consider excessive eamings resulting from 
"adjustments" granted in an dectric security plan, we account for this by exduding the OSS 
from tiie return on equity (ROE) reported by CSP on its FERC Form No. % thereby reducing 
the reported ROE of 20.84 percent to 19.73 percent for purpc^es of the SEET analyds. I am 
concemed that this method may skew the SEET andysis by an improper weighting of OSS 
while also failing to account for any otiier eamings tiiat were not the result of 
"adjustmoits." A better practice may have been first to detramine what eamings are 
significantiy excesdve by calculating all eamings over the SEET thrediold (i.e.t eamings tiiat 
increased the ROE from 17.6 percent to 20.84 percent). Recognizing that soone of these 
eamings were due to "adjustments" but the remaining were due to any number of factors, 
induding but not limited to OSS, one could all(x:ate the eamings between adjustment-
related and nonadjustment-rdated earnings. The most strdght-fcnrward method to 
accomplish this would be to cdculate a simple ratio of totd revenue resulting from 
adjustments (collected and deferred) to total earning. It is that ratio applied to the 
cdculated significantiy excessive eamings that would reasonably identify what proportion 
of those earnings resulted from adjustments. However, because tiie record does not contain 
totd eamings resulting from adjustments both collected and deferred, this calculation is not 
possible. 

Therefore, I concur with the majority. 

---<:lXft<y6cX^<^^»'^*<->i^ 
Cheryl L. RcAeto 
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BEFORE 

THE PUBUC UTILITIES COMMISSION OF OHIO 

Case No. 10-1261-EL-UNC 

In the Matter of the Application of Columbus 
Southem Power Company and Ohio Power 
Company for Administration of the 
Significantiy Excessive Eamings Test under 
Section 4928.143(F), Revised Code, and Rule 
4901:1-35-10, Ohio Administrative Code. 

ENTRY ON REHEARING 

The Commisdon finds: 

(1) On July 31, 2008, Columbus Southem Power Company (CSP) 
and Ohio Power Company (OP) (jointiy, AEP-Ohio or;the 
Companies) filed an application for a standard service offer 
(SSO) pursuant to Section 4928.141, Revised Code, t he 
application was for an dectric security plan (ESP) in 
accordance with Section 4928.143, Revised Code. 

(2) On March 18, 2009, the Commission issued its opinion and 
order (ESP Order) modif5nng and approvnig AEP-Ohio's EJSP.i 
By entiles on rehearing issued July 23, 2009 (First ESP FOR), 
and November 4, 2009 (Second ESP EOR), the Commisdon 
affirmed and clarified certain issu^ raised in AEP-Ohio's jESP 
Order. 

(3) On September 1, 2010, AEP-Ohio filed the instant application 
for the administration of the significantiy excesdve eam|ngs 
test (SEET), as required by Section 4928.143(F), Revised Cbde, 
and Rule 4901:1-35-10, Ohio Adminisfarative Code (O.A.C.). By 
entry issued September 21, 2010, as amended on October 8, 
2010, a procedurd schedule was established for this 
proceeding. 

(4) Motions to intervene were timely filed by, and intervention 
granted to, the following entities; the Office of the Ohio 
Consumers' Counsd (OCC), Ohio Energy Group (OEG), 
Appdachian Peace and Justice Network (APJN), Ohio 
Manufacturers' Association (OMA), Ohio Hospitd Asscxiation 
(OHA), Ohio Partners for Affordable Energy (OPAE), and 

^ In re AEP-Ohio, Case Nos. 09-917-EL-SSO and (»-918-EL-SSO. 
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Industiid Energy Users-Ohio (lEU-Ohio). Pursuant to- tiie 
entiy issued December 1,2010, The Kroger Company (Kroger) 
was granted lindted intervention to partidpate in the SBET 
case, 

(5) On January 11, 2011, tiie Commission issued its Opinion!and 
Order (SEET Order), pursuant to the requirements of Section 
4928.143(F), Revised Code, and the Commission's directives in 
In the Matter of the Inmstigation into ihe Deoelopment of ihe 
Significantly Excessive Eamings Test Pursuant to Amended 
Substitute Senate Bill 221 for Electric Utilities, Case No. 09+786-
EL-UNC (09-786). hi tiie SEET Order, tiie Commisdon found 
that under any party's proposed SEET andysis presented in 
this proceeding, OFs earned return on equity (ROE) is. less 
than 200 basis points above tiie mean of tiie comparable group 
of companies. Thus, the Commisdon conduded that OP did 
not have dgnificantiy excessive eamings for 2009 puisuaFit to 
Section 4928.143(F), Revised Code, and tiie Commission's 
directives in 09-786. 

As to CSP, the Commission ultimatdy conduded tiiat based 
on an eamed ROE of 20.84 percent for 2009, CSP had 
significantiy excessive eamings of $42.^3 million. 
Accordingly, ttie Commission dfrected CSP to apply the 
significantiy excessive earning, first to any deferrds in the fud 
adjustment dause (FAQ account on CSFs books as of tiie; date 
of the SEET Order, with any remaining balance to be credited 
to CSFs customere on a per kilowatt hour (kWh) basis 
beginning witii the first billing cyde in February 2011 and 
coindding with the end of the current ESP period. The 
Commisdon also concluded that any bdance credited to CSFs 
customers would not be deducted from CSFs eamings for 
purposes of the 2011 SEET review. 

(6) Section 4903.10, Revised Code, states that any party to a 
Commission prcxseding may apply for rehearing with respect 
to any matter determined by the Commission, witidn 30;days 
of the entry of the order upon the Commission's joumd. 

(7) On Febmary 10, 2011, applications for rehearing were fil6d by 
Customer Parties,^ CSP, lEU-Ohio and OPAE. Memoranda 

2 Originally, Customer Parties included OMA and OHA. However, neiaier the repfy brief nor the 
application for rehearing filed by Customer Parties included OMA or OHA as parties to the pleadings. 
Only CXX:, APJN, and OEG are listed as parties to the reply brief and application for rehearing. 
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contra tiie various applications for rehearing were filed by CSP,-
lEU-Ohio, Customer Parties, and OPAE. In tiiefr applications 
for rehearing, tiie parties rdse a number of assignments of 
error, dleging tiiat tiie SEET Order is unjust, unreasonable, 
and/or unlawful. 

(8) On January 21, 2011, CSP filed tariffs to implement; the 
dfrectives in tiie SEET Order. CSP proposed tiiat any over or 
under reconciliation be addressed in the subsequent FAC audit 
and determined that based on its cdculations, all CSP 
customers, including reasonable arrangement customers, will 
receive a credit of $.001256 per kWh. By entry issued January 
27, 2011, the Commission approved the proposed SEET tiriff, 
with clarification that reasonable arrangement customers Who 
receive service under a discount rate supported by ddte 
revenue recovery are not entitied to both the discount rate and 
a SEET credit. Therefore, the Commisdon directed CSP to 
revise the SEET credit cdculation to canit such reasonable 
arrangement customers and file revised tariffs. 

(9) The Commission has reviewed and conddered all erf the 
arguments on rehearing. Any arguments on rehearing not 
spedfically discussed herein have beai thoroughly and 
adequately considered by the Commi^ion and are being 
denied, 

Constitutionafitv and Application of Section 4928,143(F1> Revised 
Code 

(10) CSP argues that the Commisdon erred by concluding that 
Section 4928.143(F), Revised Code, provides ample dfrection to 
reasonably apply tiie statute in this case. CSP presents three 
arguments in support of this assignment of error. First, CSP 
notes that the Commission erred by concluding that Sedion 
4928.143(F), Revised Code, is not void for vagueness, Next> 
CSP claims that the Commission erred by determining'that 
there is ample legislative direction to reasonably apply Section 
4928.143(F), Revised Code, in this case. Last, CSP asserts^ that 
the Commission erred in finding that the SEET issue is not 
fundamentally ciifferent from concepts the Commission 
regularly deddes under Ohio's statutory provisions for utility 
regulation. (CSP App. at 4-6.) 
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(11) The Commisdon fully addressed the arguments CSP raises in 
its first assignment of error at pages 9-10 of the SEET Order; As 
CSP has rdsed no new argument not already considered;and 
addressed by the Commission, we find tiiat CSFs ;first 
assignment of errpr should be denied. 

(12) lEU-Ohio raised dght arguments in support of its positionithat 
the SEET Order was unjust and unreasonable.^ lEU-Ohio 
argues that it was unreasonable for the Commisdon to have 
failed to order CSP and OP to refile tiieir testimony:and 
supporting materials to properly address the requirements of 
Section 4928.143(F), Revised Code, and Rule 4901:1-35-10, 
O.A.C. lEU-Ohio next submits that tiie Commission erred by 
failing to properly apply the SEET as outlined in Section 
4928.143(F), Revised Code, and Rule 4901:1-35-10,0.A.C, Next, 
lEU-Ohio argues that the Commission erred by determining 
that tiie SEET may be measured by tiie totd company return on 
common equity rather than tiie dectric distribution utility's 
(EDU) eamed retum on common equity from the ESP. Even if 
reliance on totd company data was lawful, lEU-Ohio asserts 
that the Commission failed to a c ^ t appropriately net irwiome 
and common equity to account fully for the removal of off-
system sdes (OSS) and other nonrjurfedictiond effects frorii the 
calculation of excessive earrungs. (lEU-Ohio App. at 5-14.); 

(13) The Commission fully addressed at pages 13-14 of the SEET 
Order the first four arguments rdsed by lEU-Ohio in its 
application for rehearing. As lEU-Ohio has raised no new 
argument not already considered and addressed by the 
Commission, we find that lEU-Ohio's first four argumerits of 
error should be denied. 

(14) EEU-Ohio next argues that the Commisdon erred by failing to 
use the appropriate annud period to conduct the SEET as 
requfred by Section 4928.143(F), Revised Code. lEU-Ohio 
submits that the start date of the K P was April 1, 2(K)9; and 
thus, tiie aimud period should have ended on March 31,2010, 
but that the Commission once again rdied on the noncompliant 
position that the K P was retroactive to January 1,2009. (BEU-
Ohio App. at 14-15.) 

3 lEU-Ohio's first four assignmerUs of error were grouped together for discussiori in its application for 
rehearing and will be treated similarly in Ihis entry on rehiring. 
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(15) As noted in the SEET Order at page 13, the Commission has on 
severd prior occasions addressed the start date of AEP-Ohio's 
ESP. See AEP-Ohio ESP Order at 64; Entiy Nunc Pro Tunc 
(March 30, 2009); and First ESP EOR at 41-45. As tiie 
Commission has already fully addressed this issue and because 
lEU-Ohio has raised no new argument not already fully 
considered and addressed by the Commission, we deny lEU-
Ohio's assignment of error on this matter. 

(16) lEU-Ohio further argues that the S^T Order was unlawful 
and unreasonable b«:ause the Commission failed to comply 
with the policy of the state as outlined in Section 49^.02, 
Revised Code, to ensure the availability to consumers of 
reasonably priced electric service and encourage the 
competitiveness of Ohio's economy (lEU-Ohio App. at 17-19). 

(17) lEU-Ohio's concern with tiie Commission's order on this issue 
appears to be one of degree as the Commission sided with lEU-
Ohio and with the intervenors on the argument tiiat CSP 
benefitted from significantiy excessive earning during 2009. In 
other words, lEU-Ohio's argument appears to be predicated on 
the position that the Commission's order did not go far enou^ 
in ordering customer refunds. lEU-Ohio's assignment of error 
is predicated on the position that there may be an 
understatement of the amounts by which CSP exceeded the 
significantiy excessive threshold and that Ohio's 
competitiveness is being harmed because AEP-Ohio detail 
customCTS may be carrying more than their fafr share of the 
profitability achieved by the parent American Electric Power 
Company, Inc. The Commission fully explained, in the SEET 
Order, the rationde for rendaing the determination that; CSP 
benefitted from significantiy excessive eamings during 2009 
and tiie appropriate level of refunds to be returned to 
customers pursuant to Section 4928.143(F), Revised Code. 
Aside from the issues adcfressed in the SEET Order, lEU-Ohio 
has not demonstrated tiie presence of any other significant 
factors that has caused Ohio customers to carry more than tiiefr 
fafr share of the parent company's profitability. lEU-Qhio's 
assignment of error on this matter is, tiieref ore, denied. 
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Comparable Group of Companies. Return on Egoitv of Comparable 
Companies and SEET Threshold 

(18) OPAE argues the SEET Order is unreasonable and unlawful 
under ^ e requfremenfcs of fection 4928.143(F), Revised Code, 
in its rejection of Customer Parties' methodology^ kid 
composition of the comparable group of companies, the 
comparable companies' benchmark ROE of 9.58 percent, and 
the establishment of tiiie SEET threshold range of 11.58 per<!«nt 
to 13.58 percent based on a 200-400 basis points adder over, the 
comparable companies' ROE. OPAE also argues that tiie SfeET 
Order is unreasonable and unlawful for failing to make, in 
OPAE's opinion, the statutory refund requfred based on the 
arguments of Customer Parties. (OPAE App. at 3-8,14-16.) • 

(19) Similarly, CSP dso argues that the SEET Order is unlawfiil &nd 
unreasonable in its failure to adopt AEP-Ohio's method; for 
establishing the benchmark ROE, determination of dgnificantiy 
excessive eamings at approxintiately two standani deviations 
above tiie benchmark ROE, and adoption of flie 2009 SEET 
threshold of 22.51 percent (CSP App. at 7-9). Customer Parties 
and OPAE support the Commission's r^ection of C ^ s 
proposed method for establishing and adopting the SEET 
tiireshold (Customer Parties Memo at 2-4; OPAE Mcono at 4-5). 
lEU-Ohio, however, maintams that CSP and OP failed to file a 
SEET application which complied with the statutory 
requfrement to demonstrate that the electric utilities did not 
have significantiy excessive earnings. (lEU-Ohio Memo at 5-6.) 

(20) The Commission thoroughly conddered and discussed in the 
SEET Order each party's process to determine the comparable 
group of companies, the comparable companies' benchmark 
ROE, and the SEET tiireshold to determine the dgnificantiy 
exc^sive earnings subject to refund. The SEET Order also 
presented the Commission's rationde and justificaticm fcir its 
decision on each component of the SEET andysis. Neither 
OPAE nor CSP presents any new arguments that; the 
Commission did not afready consider. Accordingly, OPAE's 
and CSFs requests for rehearing, on the basis that the 
Commission did not adopt their respective positions,: are 
denied. 

(21) OPAE contends tiiat the SEET Order is unreasonable i and 
unlawful to the extent that it adopts Staffs proposed 50 petcent 
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adder to tiie benchmark ROE and considered "utility specific 
factors related to investment requirements, ride and investor 
expectations" to adjust the adder applied to the mean ROE of 
the comparable group of companies. OPAE insists that I the 
Commission should have only considered CSFs capital 
requirements for future committed investments in Ohio to 
occur during tiie current ESP period, through December 2011, 
which are not funded by riders pdd by ratepayers. OPAE 
argues that CSFs capital investmoit budget for 2009 was 
bdow its actual constmction expenditures in 2007 and 2008, 
For these reasons, OPAE condudes tiiat the Commisdon 
should not have accorded any consideration to the solar 
project, the gridSMART project, future environmeintd 
investments, or for any shopping risk (OPAE App. at 8-lZ) 

(22) As the Commission indicated m the order and entryi ^n 
rehearing in 09- /^ and as thoroughly discussed in the SpET 
Order at pages 23-27, the Commission must recognize^ in 
applying the SEET, the variation among Ohio's dectric utilities 
and our obligation to ensure that the dectric utility is alloWed 
to operate successfully, to maintain its finandd integrity, 
attract capitd, and to compensate its investors. OPAE has! not 
raised any new arguments for the Commisdon's consideration. 
As such, the Commission affirms its dedsion in the SEET Cfrder 
and denies OPAE's request for rehearing on this matter. 

Adjustments to CSP's 2009 Earnings 

(23) OPAE and Customer Parties request that the Commi^on 
reconsider the exdusion of O ^ margins from CSFs eanfegs 
for tile SEET. OPAE and Customer Parties assert tiiat OSS are 
an inherent component of CSFs eamings and further argue 
that exduding OSS from CSFs eamings skews the comparison 
to the earning of the comparable group of companies in 
violation of the language in Section 4928.143(F), Revised Code. 
(OPAE App. at 13; Customer Parties App. at 6-7.) 

(24) These are the same arguments presented to the Commisdon on 
brief by Customer Parties and OPAE regarding OSS in the 
SEET cdculation and considered in the Commission's deddon. 
OPAE and Customer Parties have not presaited any new 
argmnents for the Commission's consideration. As such* the 
requests for rehearing regarding ttie exdudon of OSS from the 
SEET cdculation are denied. 
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(25) Furtiier, Customer Parties and OPAE argue that the 
Commission's adoption of tiie Staffs adjustment to account for 
the impact of exduding O ^ from tiie SEET cdculation is 
incomplete as no evidence was presented to correctly quantify 
the necessary adjustment. Customer Parties and OPAE daim 
that the adjustment in the SEET Order understates: the 
significantiy excessive earrungs sutq'ect to refund and atgue 
that, b«ause there is a lack of record evidence to correctiy 
quantify the exclusion of OSS, CSP failed to meet its burden of 
proof in accordance with Section 4928.143(C)(1), Revised Cade. 
Therefore, Customer Parties and OPAE contend that; tiie 
Commission must include O ^ in CSFs eamings for purposes 
of the SEET. (OPAE App. at 13-14; Customer Parties App. ht 3-
5.) 

(26) The arguments presented by Customer Parties and OPAE on 
rehearing do not persuade tiie Commission that OSS should be 
induded in the dectric utility's eamings for purpcraes ol tiie 
SEET. We ako note tiiat, in thefr brief. Customer Pities 
acknowledged, at least ccmceptuaUy, Staffs adjustment ias a 
starting point for exduding OSS. The Commission affimts its 
deddon to exclude CSFs OSS from the SEET andysis for tiie 
reasons stated in tiie SEET Order. Further, while it is dways 
our intent to correctiy cdculate any adjustment^ in this iretbice 
we used the best information avdlable in tiie record to account 
for the equity effect in the numerator and the denominiator. 
Thus, we afffrm the SEET Order and deny Customer Parties' 
and OPAE's requests for rehearing on this matter. 

(27) lEU-Ohio dso fincis error in the Commisdon failing to renK)ve 
the operating expenses of the Waterford and Darby gdierdting 
stations from the cdculation of the SEET when the Commisdon 
previously ordered that the expenses be removed from the ESP 
(lEU-Ohio App. at 15-17). 

(28) The Commisdon fully addressed tiiis issue at pages 13 and 14 
of the SEET Order. Havii^ raised no new argumatit for the 
Commission's consideration, lEU-Ohio's asdgnment of error 
on this issue is denied. 

(29) CSP contends tiiat the SEET Order is unlawful ; and 
imreasonable to the extent the Commission induded non-rcash 
eamings, deferrals of FAC revenues, and economic 
devdopment rider revenues in the cdculation of the company's 
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eamings. CSP reiterates its position that including deferrdjs in 
the company's eamings jeopardizes the electric utility's ability 
to create deferrals and the Commission's ability to phase-in rate 
increases in contrast to the policy expressed in Section 4928.144, 
Revised Code. CSP argues that if an dectric utility is 
determined to have dgnificantiy excessive earnings and has 
deferrals, the dectric utility should not have to refund amounts 
not yet received nor refund amounts that are merdy a recovery 
of costs which do not contribute to eamings. CSP advocates 
that, in the year the deferrd is collected, when cash is recefved 
from customers, if the dectric utility has significantiy exce^ve 
eamings fri tiiat year, an adjustment be made to exclude: the 
amortized dderral expenses to recognize recovered revenues in 
the eamings subject to refund. (CSP App. at 10-11.) 

(30) Consistent with the Commission's condusion in the SEET 
Order, Customer Parties, OPAE, and lEU-Ohio ask \ the 
Commission to deny CSFs request for rehearing on this issue. 
lEU-Ohio explains that CSFs process would shift eaming[s to 
later periods and, by definition, understates income. Customer 
Parties offer that deferrds fall within the definition of 'frate 
adjustments" as adopted in 09-7^6 and, because dderrals are 
included in the ROE reported for finandd accourf̂ ting 
purposes, it is appropriate to indude deferrals in CSFs 
eamings for the SEET andysis. (OPAE Memo at 5; lEU-Ohio 
Memo at 6; Customer Parties Memo at 4-7.) 

(31) The Commission thoroughly considered AEP-Ohio's position 
and presented the Commission's justification for induding 
deferrals in tiie SEET analysis at pages 30-31 of tiie SEET Order. 
CSP has not presented any new argmnents for; the 
Commission's consideration on rehearing. Accordingly, CSFs 
request for rehearing on tills issue is denied. 

(32) CSP dso argues that the SEET Order is imreasonable i and 
unsupported by the record to the extent that the Commisdon 
required CSP to expend $20 million by the end of 2012 on the 
Turning Point solar project in Cumberland, Ohio, or other 
similar project. CSP states that, dthough it is fully conunitted 
to the solar project, there are outstanding details, induding 
federd loan guarantees and state and locd tax incaitives, 
which must be finalized for the project to go forward. •• The 
company argues that the regulatory requirement to spend $20 
million by the end of 2012 is detrimentd to CSFs ability to 
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negotiate the best terms for its investment and, therefore, is not 
in the public interest, which is not amdiorated by tiie option to 
invest in another similar project. CSP requests the flexibility 
necessary to make the best decision as to how the Turning 
Point project or similar project is stractured and implemented. 
CSP expects tiiat suffident progre^ will be made in. tiie 
upcoming months to allow the company to propose a f̂irm 
schedule for the solar project or siniilar project, during the 
course of its next ESP proceeding.* In the dtemative, CSP.asks 
that the Commission requfre the company to submit a status 
report on the Turning Point project or other similar project in 
2012 so that the Commission can consider and determine 
whether sufficient progress is being made. (CSP App. at 11-13.) 

(33) As part of tiie Commission's application of the SEET, tiie 
Conunission gave consideration to CSFs future committed 
capitd expenditure in the Turning Point solar project <4iven 
the Commission's consideration of CSFs expaiciiture in a solar 
project in tiie development of the 2009 SEET threshold, it is 
reasonable for the Commission to requfre that the expenditure 
occur by a date certain. However, we agree that CSP should 
propose, during the course of its next ESP proceeding, a firm 
schedule setting forth its expenditure in the Turning Point solar 
project or other similar project Accordingly, we deny CSFs 
request for rehearing. 

Application of the SEET Credit 

(34) lEU-Ohio offers tiiat tiie SEET Order, as implemented by tiie 
January 27, 2011 entry, addressing the applicable tariflfe, is 
imreasonable and unlawful to the extent that reasonable 
arrangement customers paying rates under the SSO do not 
receive tiie SEET credit in violation of Sections 4928.143(F) and 
4903.09, Revised Code (lEU-Ohio App. at 19-21). 

(35) Spedal arrangement customers receive a discount off of the 
otherwrise applicable tariff rate and the difference between the 
tariff rate and the discounted rate is recoverable frx)m the 
electric utility's remahiing customers. As such, spedd 

In the Matter of the Application of CckinSms Southem Power Company and OMo Power Company-far AuQiarity 
to BsbMish a Standard Sermce Offer Pursuant to Section 4928.143, Revised Code, inithe Form (fan Bectric 
Security Plan, Case Nos. 11-346-EL-SSO and 11-348-EL-SSO; and In the Matt^ cf fhe AppUaition of 
Columbus Southem Power Company and Ohio Power Compamf for Approval of Certain Accounting AuOtonhf, 
Case Nos, 11-349-EL-AAM and 11-350-EL-AAM. 
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arrangement customers did not fully contribute to CSFs 2009 
significantiy excessive eamings as determined in the SEET 
Order and should not be entitied to the SBET credit 
Accordingly, the Commission denies DEU-Ohio's request for 
rehearing on this issue. 

Other Issues 

(36) Customer Parties argue tiiat the SEET Order is unreasonable 
and inconsistent with paragraphs (A) and (L) of Section 
4928.02, Revised Code, as the Order failed to require CSP to 
honor the $1 million commitment to the Partnership with Otdo, 
as set forth in the Stipulation filed November 30, 2010. Given 
the slow economic recovety in the state. Customer Parties 
admonish the Commission for not requiring CSP to honor; the 
$1 million commitment to the Partnership with Ohio. 
(Customer Parties App. at 7-10.) 

(37) Customer Parties note, but then ignore ihe fact, that CSP 
withdrew from the Stipulation but "unilaterdly and 
volimtarily agreed" to fulfill certain obligations under the 
Stipidation which did not indude the negotiated commitment 
to tiie Partnership with Ohio. The SEET Order merely 
recognized CSFs voluntary agreement to fulfill certain 
obligations with shareholder fimds pursuant to its notice of 
withdrawd of tiie Stipulation. Since the Stipulation Was 
vdthdrawn, tiie Commission finds it inappropriate to hold any 
party to a sdect providon of the Stipulation unless the i^rty 
dects to do so voluntarily. Accordingly, Customer Parties' 
request for rehearing to enforce the Partnership with Ohio 
provision of the withcfrawn Stipulation is denied. 

It is, therefore, 

ORDERED, That the applications for rehearing be denied It is, further. 
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ORDERED, That a copy of this entiry on rehearuig be served upon all parties and 
other interested persons of record. 

THE PUBLIC UnLTTIES COMMISSION OF OHIO 

Todd A. Snitchler, Chairman 

Paul A. Centolella 
iilA^ 
Vderie A. Lemmie 

jdiiOMC/^ 

Steven D. Lesser Cheryl L. Roberto 

GNS/JRJ/vrm 

Entered in tiie Joumd 

ttAR09201] 

Rene6 J. Jenkins 
Secretary 



BEFORE 
i 

THE PUBLIC UnLITIES COMMISSION OF OHIO • 

In the Matter of the Application of Columbus ) 
Southem Power Company and Ohio Power ) 
Company for Administration of the ) Case No. 10-1261-EL-UNC 
Significantiy Excessive Eamings Test under ) 
Section 4928.143(F), Revised Code, and Rule ) 
4901:1-35-10, Ohio Administi-ative Code. ) 

CONCURRING AND DISSENTING OPINION 
OF COMMISSIONER CHERYL L ROBERTO 

I concur with my colleagues in each aspect of the majority opkt^n, excepting the 
demarcation as to whicji "consumers" are due SEET credit 

We previously found, and affirm here on rehearing, that CSP, as a result of 
provisions (or "adjustments")! included in its most recent electric secuiity plan, erqoyed 
significantiy excessive eamings of $42,683 million. Pursuant to Section 4928.143(F), 
Revised Code, having made such a finciing, the Commisdon "shdl require the dectric 
distribution utility to retum to cor^umers the amount of the ©ccess by prospective 
adjustment..." It falls to the Commisdon to identify which consumers are due SEET 
credit 

CSFs electric security plan indudled provisions (adjustments) relaiting to the supply 
and pricing of generation service, as well as provisions relating tO CSFs distribution 
service. Any or all of these provisions could have been the source of the significantiy 
excessive earnings. In the absence of a record otherwise, we must assume titat all such 
provisions did contribute to the significantiy excessive eamings and, as such, any 
consumer dass^ that contributed revenue pursuant to one of these provisions is due SEET 
credit Thus, on the facts before us, a SEET credit would be due to any consumer on CSFs 
distribution system. 

v. 
On a more complete record, I believe it would have berai possible and appropriate 

for the Commission to determine that the significantiy excessive eamings were prindpaUy 
due to provisions rdating to supply and pri<±ig of generation ^rvice. On these 

1 Section 4928.143, Revised Code, uses "provisions" and "ac^tments" interchangea|>ty. 
^ Because Section 4928.143, Revised Code, directs that significantiy ©ccessive earnings must be letamed to 

consumers " 1 ^ prospective adjustment" I believe we must reject any erf the arguments on rehearing that 
suggest an individual consumer's status or magnitude of usage during tiie previous year is relevant to 
whether the corvsumer recces a SEET credit The "return" of significanify jexceraive earnings is 
prospective not retrospective. Thus, tiie "return" is to a consumer dass prospecitivety. Those current 
members of the recipient class will be the consumers receiving the SEET credit 
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hypothetical facts, the consumers due a SEET credit would be tiiose consumers purchasing 
power pursuant to the standard service offer only. On these drcumstanqes, it would have 
been appropriate to exdude from recdpt of the SEET credit any consumer who does not 
purchase power from CSP via the standard service offer, e.g. consunwrs on reasonable 
arrangements or consumers who shop competitive suppliers for thefr energy. 

In the case before us, however, we have made no finding that the significantiy 
excessive eamings were due prindpaUy to provisions relating to supjdy and pricing of 
generation. Yet the majority excludes CSP distribution ^rvice consumers who purchase 
power via a reasonable arrangement from receipt of the SEET credit The majority, 
however, does not ©cclude CSP distribution coraumers who shop for titiefr energy. In 
ruling thus, the majority has stated tiiat "reasonable arrangement custopers who receive 
service under a discoimt rate supported by delta revenue recovery are not entitied to berth 
the discount rate and a SEET credit" I can find no statutory support for this distinction, 
therefore I dissent from this portion of the Entry on Rehearing. 

Cheryl L. Roberto 
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