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NOTICE OF APPEAL OF APPELLANTS, THE OHIO ENERGY GROUP 

Appellant, the Ohio Energy Group ("OEG"), a party of record in the above-styled 

proceedings, hereby gives notice of its appeal, pursuant to R.C. 4903.11 and 4903.13 and 

Supreme Court Rule of Practice 2, Section 3(B), to the Supreme Court of Ohio and Appellee, 

from an Opinion and Order entered January 11, 2011 (Exhibit A), Finding and Order entered 

January 27, 2011 (Exhibit B), and an Entry of Rehearing entered March 9, 2011 (Exhibit C) of 

Appellee, PuMic Utilities Commission of Ohio ("PUCO" or "Commission") in PUCO Case No. 

10-1261-EL-imC. 

Appellant was and is a party of record in PUCO Case No. 10-1261-EL-UNC, and timely 

filed its Application for Rehearing ofthe Appellee's January 11, 2011 Opinion and Order in 

accordance with R.C. 4903.10. Appellant's Application for Rehearing was denied, with respect 

to the issues on appeal herein, by Entry of March 9,2011. 

The Appellant complains and alleges that the Appellee's January 11, 2011 Opinion and 

Order, January 27, 2011 Finding and Order, and the Commission's March 9, 2011 Entry on 

Rehearing in pUCO Case No. 10-1261-EL-UNC are unlawful, unjust and unreasonable in the 

following respects, as set forth in Appellant's Application for Rehearing. 

1. The PUCO erred by imlawfully excluding the profits from off-system sales from the 
earned retum of Columbus Southem Power Company. The exclusion of these profits 
results! in a biased comparison between Columbus Southem Power Company and 
publicly traded companies that face comparable business and financial risk, and thus is 
contraily to R.C. 4928.143(F), thereby denying customers part ofthe refimd they should 
have received from Columbus Southem. 



WHEREFORE, Appellant respectfully submits that Appellee's January 11,2011 Opmion 

and Order, Appellee's January 27, 2011 Finding and Order, and Appellee's March 9, 2011 Entry 

on Rehearing in Case No. 10-1261-EL-UNC are unlawful, unjust and unreasonable and should 

be reversed. This case should be remanded to Appellee with instmctions to correct the errors 

complained of herein. 

Respectfully submitted. 

David F. Boehm, Esq. (0021881) 
Michael L. Kurtz, Esq. (0033350) (Counsel 
of Record) 
BOEHM, KURTZ & LOWRY 
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EXHIBIT A 



Case No. 10-1261-EL-UlC 

BEFORE 

THE PUBUC UITLmES COMMISSION OF OHIO 

In the Matter of the Application of 
Columbus Southem Power Company 
and Ohio Power Company for 
Administration of ti\e Significantly 
Excessive Earnings Test under Section 
4928.143(F), Revised Code, and Rule 
4901:1-35-10, Ohio Administrative 
Code. 

OPINION AND ORDER 

The Commission, conadenng the application, the evidence of reoordi ttie apf^cable 
law, and being otherwise fully advised, hereby issues its Opinion and Order. 

APPEARANCES: 

Steven T. Nourse, American Electric Power Service Corporatioiw One lUverade 
Plaza, Columbus, Ohio 43215, and Porter, Wright, Morris & Arthur, by I^aiiel R. Conway, 
41 South High Street, Columbus, Ohio 4^15, on behalf of Columbus Southem Power 
Company and Ohio Power Company. 

Mike DeWine, Attomey General of the State of Ohio, by William Wrighl> Section 
Chief, and Thonws W. McNamee, Assistant Attomey General, 180 East Kroad Street, 
Columbus, Ohio 43215, on behalf of tiie Staff of the Public Utilities Commission of CMo. 

Janine L. Migden-Ostrander, the Office of the Cttiio Gnisumersf Counsel by 
Maureen R, Grady, Melissa Yost, and Kyle Lyrm Verrett, Assistant Consumers' Counsels, 
10 West Broad Street, Columbus, Ohio 43215-3485, on behalf of the re^dential utility 
consumers of Columbus Southem Power Company and Ohio Power Company. 

Boehm, Kurtz & Lowry, by Michael L Kurtz, 36 East Seventii Street, Suite 1510, 
Cincinnati, Ohio 45202, on behalf of Ohio Energy Group. 

Michael R. Smalz and Joseph M. Maskovyak, Ohio Poverty Law CexAet, 555 Buiiies 
Avenue, Columbus, Ohio 43215, on brfiaH of the Appalachian Peace and Iustik» Ndwork. 

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo and Jos^h Oliker, 21 
East State Street, 17th Floor, Columbus, Ohio 43215-4228, on bduOf of Industrial Energy 
Users-Ohio. 
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David C. Rinebolt and Colleen L. Mooney, Counsel, 231 West Lima Street, P.O. Box 
1793, Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy. 

Bricker & Eckler, Thomas J. O'Brien, 100 South Third Street, Cdumlwis, Ohfo 43215 
and Richard L. Sites, 155 East Broad Street, 15lh Floor, Columbus, OIMO 43215^3620, on 
behalf of Ohio Hospital Association. 

Bricker & Eckler, Thomas J. O'Brien, 100 South Third Street, Columbus, Ohio 43215, 
on behalf of Ohio Manufacturers' Association. 

BACKGROUND: 

L Significantly Excessive Earnings Test Background 

On May 1,2008, the governor ^gned into law Amended Substitute Senate Bill No. 
221 (SB 221), amending various statutes in Title 49 of the Ohio Revised Code. Among the 
statutory amendments were changes to Section 4928.14, Revised Code, to e^taMisli a 
standard service offer (SSO). Pursuant to the amended language of Sec±u}n 4$28.H 
Revised Code, electric utilities are required to provide consumeis with a SSO, ocni^sting of 
either a market-rate offer (MRO) or an electric security plan (ESP). Sections 4928.142(DK4), 
4928.143(E), and 4928.143(F), Revised Code, direct the Commission to evaluate the 
earnings of each electric utility's approved ^ P or MRO to determine whether tihe pkn or 
offer produces ^gnificantly excessive eamix\gs for the dectric utility. 

After considering the arguments raised in the ESP and/cu: MRO proceedings oi die 
elechic utilities, the Commission concluded that initially the methodok^: for determining 
whether an electric utility has significantiy excessive earnings as a resultiof an appmv^ 
ESP or MRO should be examined within the framework of a workshc^.^ The Commnisaion 
directed Staff to conduct a workshop to allow interested stakeholders to present OHicems 
and to discuss and clarify issues r a i ; ^ by Staff. Accordingly, Case No. 0^786-EL-UNC, In 
the Matter qf the Investigation into the Development of the Significantiy ExoemfX Earmngi r«st 
Pursuant to Amended Substitute Senate BUI 221 fbr Electric Utilities ((»-786) was opened. The 
workshop was held on October 5, 2009. Staff filed its recommendatioinS in 09-^6 on 
November 18,2009. 

In 09-786, by Finding and Order issued on June 30,2010, as amended and clarified 
in accordance with the entry on r^earing issued August 25, 2010, tlie Commission 

In re Ohio Edison Compantf, The Oevdand Electric niumimting Compaxof, and 8us Tole^ EOsm Qmpamf, 
Case No. 08-935-EL-SSO, Opinion and Older at 64 (December 19,2008) (HntBnogjr ESP taaek wnibtre 
Columbus Southem Power Company and Ohio Power Ompmy, Case No. 08-917-EL-SSO;i et aL, Opkam. and 
Order at 68 (March 18,2009) (AEP-Ohio ESP cases). 
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provided guidance on the intorpretation and application of Sections 492B.142(DX4), 
4928.143(E), and 4928.143(F), Revised Code. 

On April 16,2010, in 09̂ 786 and in Case No. 10-517-EL-WVR, Columbus Soutiwam 
Power Company (CSP) and Ohio Power Company(OP) (jointly AEP-Ohio or Companies) 
filed an application for a limited waivear of Rule 4901:1-:^10, Ohio Administrative Code 
(O.A.C.), to the extent that tiie rule requires the electric utility to Be their SEET 
information by May 15,2010.2 By entry issued May 5,2010, the Commission granted AEP-
Ohio's request for an extension and directed AEP-Ohio to make its SEET ifilii|ig by July 15, 
2010. The due date for Companies to file their SEET information was further esdended to 
September 1,2010, pursuant to entry issued July 14,2010, in 09-786. 

On September 1,2010, AEP-Ohio filed an application in Case No. 10-1261-EL-UNC 
for the administration of the SEET, as required by Section 4928.143(F), Revised Code, and 
Rule 4901:1-35-10, O.A.C. By entry issued September 21,2010, as amemled cm October 8, 
2010, a procedural schedtde was established for this proceeding. Puxjsuant to the 
procedural schedvde, motions to intervene were due by October 8,2010. 

Motions to intervene were filed by, and intervoition granted to, the following 
entities: the Office of the Ohio Consumers' Counsel (OCC), Industrial Ei^rgy User8<Mo 
(lEU-Ohio), Ohio Partners for Affordable Energy (OPAE), Ohio Energy Group (OEG), 
Appalachian Peace and Justice Network (APJN), Ohio Manufactures Aasodatkifi (OMA) 
and Ohio Hospital Association (OHA). 

The hearing commenced, as schedided, on October 25, 2010, and (oiKluded cm 
November 1, 2010, including rebuttal testimony offered by AEP-Ohio. At ihB hearing, 
AEP-Ohio presented the direct testimony of three witnesses: Thomas E. lid t̂chell (Cos. 1 ^ 
4), Dr. Anil K. Makhija (Cos. Ex. 5), Joseph Hamrock (Cos. Ex. 6) and on rebuttal presenled 
tiie testimony of Dr. Makhija (Cos. Ex.7) and Mr. Hamrock (Cos. Ex. 8). OCC OMA, OHA, 
APJN and OEG (jointly Customer Parties) presented the testimoir^ of Ik. J. Randall 
Woohridge Joint Inv. Exs. 1 and 1-A) and Lane Kollen 0otnt Inv- Ex. 2). The Staff offered 
the testimony of Richard Cahaan (Staff Ex. 1). Initial briefs and reply briefs were filed by 
AEP-Ohio, Staff, Customer Parties,^ lEU-Ohio, and OPAE. 

By May 15 of eadt year, Ihe electric utility shall make a separate filing vriXk |he cODHSidsslon 
demonstrating whether or not any rate adjustments autihorized by the commission as paM (tf 6w dedxk 
utility's electric security plan resulted in significantiy excessive earnings during Iht review peiiod as 
measured by division (F) of Section 4928.143, Revised Code. The process aid pBoataaau lot flut 
proceeding shall be set by order of die commission, ttie legal director, or attooney examiOet. Ihe electtk 
utility's filing shall include die information set forih in paragrafdi (Q of Rule 4901:1^5-03, O A . C as it 
relates to excessive earnings. 
The reply brief filed by Customer Parties did not include OMA or OHA as a par^ to fhe brief. Only 
OCC, APJN, and OEG are listed as parties to the i^ ly brief. 
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On November 30, 2010, AEP-Ohio, Staff, OHA, OMA, Ihe I&©ger Cbaipany 
(Kroger), and Ormet Primary Aluminiun Corporation (Ormet) filed a Joint S^uktion and 
Recommendation (Stipulation) in this case and in Case Nos. 09-872-EL-FAC and 09-873-
EL-FAC, In the Matter of ihe Review qf the Fuel Adjustment Clauses of Columbus Satlhem 
Power Company and Ohb Power Company, (Fuel Adjustment Gause (FAQ or FAC cases).* 
The Stipulation included a proposed procedural schedule for the ccmaoderaticm of the 
Stipulation. Further, as part of the Stipulation, AEP-Ohio agreed to withdraw its 
opposition to Kroger's request to int«rvaie and, pursuant to the entry issued Deoemba 1, 
2010, Kroger was granted limited intervention to participate in the SEET case. On 
December 16, 2010, AEP-Ohio filed a notice of withdrawal of the ^ipdation. Ihe 
Companies' withdrawal, as any party to a Stipulatitm may, di^olves, terminates and 
voids the Stipulation. Nonetiieless, in its notice of withdrawal, AEP-Ohio tinilaterally and 
voluntarily agreed to fulfill its obligations in tiie Stipulation to: (1) contribute $1 million of 
shareholder funds for OMA to be xised to assist its members with programs and initiatives 
designed to bring energy-rdated benefits to Ohio manufacturers; (2) ccniliributo $1 million 
of shareholder funds for OHA to be used to assist its members with pxograms and 
initiatives designed to bring energy-related benefits to hospitals as those in^dtuticms 
continue to serve their communities; and (3) promote the accelerated d^^^^jrment and use 
of new energy effidaticy technologies l ^ contributing $100,000 of shaoCdhoilder funds 
towards Kroger's energy efficiency projects that may not otherwise be eligible for teoavay 
under a reasonable arrangement or pass the total resource cost test as defined in Rule 
4901:1-39-01,0.A.C. AEP-Ohio stated tiiat tfxere would be no deadline or time lindtatian 
to deploy Kroger's projects and tiiat the contrOnition wotdd not expire, but may be used 
by Kroger on acceptable energy efficiency projects until the contributian amount is 
exhausted. Kroger is required to commit its energy usage redturtions resulting from 
energy efficiency projects funded by AEP-Ohio's $100,000 contiibiitian'to AEP-Ohio so 
that AEP-Ohio may meet its energy efficiency requirements under Section ^28.66, 
Revised Code. Further, in the notice of withdrawal, <^P agreed, as part of i1» t̂ Mxnaning 
ESP filing to propose and work with the Staff to develop a Phase II pilot program fcwr AEP-
Ohio's gridSMART program beyond the current footprint of Phase I, whidi iwUl indude 
d5mainic pricing options. 

APPUCABT.F.LAW: 

Section 4928.143(F), Revised Code, provides, in relevant parb 

On May 14, 2010, in Case Nos. 09-872-EL-FAC and 09^73-BL-FAC, AEP-Ohio filed MB 2009 report of die 
management/performance and financial audits of its FAC (FAC cases). Motions to intervene &i dw FAC 
cases were timely filed by, and intervention granted to die fcdlowing enddes: OCC IEU-(Xik)̂  and 
Ormet. The hearing in the FAC cases cammenced, as scheduled, on August 23,2010, and cbnduded on 
August 24, 2010. Brielis and reply briefs were filed on September 23, 2010, and October 15, 2010, 
respectively. 
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(F) With regard to the provisions that are included in an dectric security 
plan under this section, the commission shall oonader, following the 
end of each annual period of the plan, if any such adjujstn^ts 
resulted in excessive earnings as measured by whelliar the earned 
retum on common equity of the electric distribution utility is 
significantiy in excess of the retum on common equity tiiat was 
earned during the same period by publidy traded oon^qpanies, 
including utilities, that face comparable business and financial risk, 
with sudi adjustments for capital structure as may be appijc^riale. 
Consideration also shall be given to the capi^ reqmrements df foture 
committed investments in this state. The burden of proof for 
demonstrating that significantiy excessive earnings did not occur dsall 
be on the electric distribution utility. If the commisdon fixuis that 
such adjustments, in tiie aggregate, did result in agnificantiy 
excessive earnings, it shall require the electric distribution utility to 
retum to consumers the amount of the access by ptosped&ve 
adjustmeants; provided that, upon making sudi prc^pective 
adjustments, the electric distribution utility shall have tiie right to 
terminate the plan and immediately file an applicaticoi pursuant to 
section 4928.142 of the Revised Code. Upon termination of a plan 
under this division, rates shall be set on the same basis as ̂ ledfied in 
division (CX2)(b) of this sectioiv and phase-in of any amounts tiiat 
occurred prior to that termination and the recovery of those amounts 
as contemplated under that electric security plaiu In making its 
determination of significantiy exces^ve earnings under tiiis divisicxi, 
the commission shall not consider, directiy or indirectiy, ti\e revenue, 
e}q:>enses, or earnings of any affiliate or parent con^Tany. 

Furtiier, Rule 4901:l-35-03(CK10)(a), OA.C., as effective May 7,2009, provides: 

For the annual review pursuant to division (F) of section 492S.143 of 
the Revised Code, tiie electric utility shall provide testimcny ai»l 
analysis demonstrating the retum on equity that was eam«i during 
the year and the returns on equity earned during the same period by 
publidy traded companies that faoe comparable business and 
finandal risks as the dectric utility. In addition, the dectriic utility 
shall provide the foUovdng information: 

(i) The federal energy regulatory commission form 1 (FERC 
form 1) in its entirety for the annual poriod under review. 
The dectric utility may seek protection of any confidoitial 
or proprietary data if necessary. If the FERC form 1 is not 
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available, the dectric utility shall provide balance sheet 
and income statement infbrmation of at least tiie leydi of 
detail as required by FERC form 1. 

(ii) The latest securities and exchange commission form ICI-K 
in its entirety. The dedric utility may sedc protecticm of 
any confidential or proprietary data if necessary. 

(iii) Capital budget requirements for future committed 
investments in Ohio for eadi annual period remaining in 
tiie ESP. 

I. PROCEDURAL ISSUES: 

A. AEP-Ohio's void-fOT-vagueness constitutionality argument 

Section 4928.143(F), Revised Code, is void and unenforceable, AEP-Ohk> daims, 
because it is unpermissibly vague and fails to provide CSP and OP with fair notice, ot the 
Commission with meanxngftd standards, as to what is meant by "signifi{Sl̂ ttiy excessive 
earnings." According to AEP-Ohio, the void-for-vagueness doctrine hasi two primary 
goals. The first is to ensure "fair notice" to those subject to tiie law and the secxmd is to 
provide standards to guide those charged with enforcing tiie law. Qting to CdiaiMi 
Natural Resources, Inc. v. Tatum, 58 F.3d 1101,1105 (6* Cir. 1995), AEP-OWo asserts tiiat tiie 
Supreme Cotut has provided greater spedifidty related to the two primary goals. The 
Companies acknoidedge that tiie vagueness doctrine arises most often in the oonte»ct ol 
criminal laws that impliote First Amendment values. However, the CoO^panies argue 
that laws that impose criminal penalties or sanctions or that readi a substantial levd of 
constitutionally protected conduct must satisfy a 'liigher level of defiittteness." B ^ Maer 
Harbor v. Charter Township of Harrison, 170 F.3d 553,557 (6* Cir. 1999). The Ohio Supreme 
Court applied this hd^tened standard of sorutiny, claims AEP-Ohfo, in Norwood v. 
Homey, 110 Ohio St.3d 353, 2006-Ohio-379; a case invohring a munidpal ordinance that 
allowed a taking of property by eminent domain even though the statute carried vo 
penalties or sanctions. 

Similar to the Norwood case dted above, AEP-Ohio daims tiiat Secticm 4928.143(F), 
Revised Code, results in a taking of private property rights as the Companies are bdng 
required to forfdt earnings lawfully gained through the effident use of tiidr own prcqjerty 
so that those earnings can be redistributed to its customers, even ti:iou^ the customers 
indisputably paid a just and reasond>le rate for the service they recdved. According to the 
Companies, Section 4928.143(F), Revised Code, fails to give any definitive notice car 
guidance as to what is meant by "significantiy excessive earnings." For acample, AEP-
Ohio states that there are no definitions, standards or guidance in the statute pnmding the 
dectric utility fair notice of the risk of forfdture or giving the Commission adequate 
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standards to appropriatdy judge ttie result as is evident by the partial' starkly ctmflicting 
positions in this case. Fiurther, AEP-Ohio asserts, the parties have no commcm 
understanding of what levd of earnings should be deemed "significaiiify excessive,'' 
whetiier off-system sales should be induded in fhe net earnings used to calculate tiie 
retum on equity, how write-offe and defarals should be treated, how to identify 
companies that face "comparable business and finandal risk" or what is meant by tiie 
rderence to "adjustments m the aggregate." 

According to AEP-Ohio, tiie vagueness of Section 4928.143(F), Revised Code, is 
further compounded because the stetute applies in a retroq)ective manner^ requiring an 
electric utility to forfdt earnings from a prior year; because it is tiie electric utility's bvoDdon 
to prove its earnings in the prior year were not significantiy excessive and because the 
statute penalizes an dectric utility for excess earnings in the prior year but doea not 
insulate the electric utility from prior year earnings that fall significantiy bdow what was 
earned in the same period by companies with comparable business and finandal ri^ 
Given the asymmetiic consequences levded by a determination of significantiy excssdve 
earnings, and the burden on the electric utility to prove that its earning were not 
significantiy excesMve, tiie General Assembly, AEP-Ohio argues, failed to meet its 
heightened constitutional dufy in this instance to assure that an decbnc utility had lifdr 
notice in advance of how its earning would be measured and to assure that the 
Commission had dear direction on how the test was to be administered. 

AEP-Ohio also argues that the Commission had the opportunity to cUre, or ^ Irast 
ameliorate, the effects of the statute's vagueness but that the Commission foiled to do so. 
The Companies daim tiiat it pointed out tiie uncertainty associated witti I3he SEET in its 
ESP case, and the Commission initially recognized the importance of giving AEP-Ohio the 
requested darification at least with respect to OSS and deferrals, pov^rever, tiie 
Companies aver, the Commission inexplicably reversed itself even as to tiKSne two issti^ 
on rehearing.5 Additionally, the workshop proceeding in 09-786, which was intended to 
bring clarity to the statute, did not condude until August 25, 2010, and even thai sevaral 
critical uncertainties remained. AEP-Ohio condudes that, because the SEET offers 
virtually no guidance as to its proper application and because the Conunt^don failed to 
cure tiie uncertainties uivolved. Section 4928.143(F), Revised Code, is unconstitutionally 
vague and the Commission's only recourse now to ameliorate the consequences of the 
statute's constitutional infirmity is to adopt the position advanced by the Coxr^ardes' 
witnesses which assures that AEP-Ohio vdll not be wrongfully deprived of its pcop&Cty. 

On reply. Customer Parties (members indude OCC, APJN, and OEG) and OPAE 
argue that constitutional issues are not within the jurisdiction of the Commisdon and the 
void-for-vagueness dochrine is mapplicable to Section 4928.143(F), Revised Code. 

AEP-Ohio ESP, Entry on Rehearing at 45-49 Ouly 23,2009). 
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Referring to East Ohio Gas Co. v. Pub: Util. Comrn. (1940), 137 Ohio St 225, 238-239, 28 
N.E.2d 599, Customer Forties daim tiiat tiie Ohio Supreme Court has long hdd that it is 
the duty of the Commission to assume the constitutionality of a stetute and furtlver tliat the 
"constitutionality of statutes is a question for the courts and not for a board or 
commission." Similarly, in ConsuriKrs' Counsel v. Pub. UtiL Comm. (1994), 70 Ohio St3d 
244, 247, 638 N.E.2d 550, tiie Ohio Supreme Court stated that "an administrative agency 
such as the commission may not pass upon the constitutionality of a stetute." Citing to 
Monongahela Power Co. v. Schriber (S.D. Ohio 2004), 322 F. Supped 902, 911, Customer 
Parties assert that the Commission has also acknowledged its lack of autiiority to 
determine constitutional issues. In short, therefore, Customer Parties and OPAE sutoiit 
that the Commission must presume the oonstitutionalify of Section 4928i.l43(F), Revised 
Code, and any challenges to tiie constitutionality of tiiat stetute must be diedded by tiie 
Ohio Supreme Court on appeaL 

In arguing that the Companies void-for-vagueness argument is m i ^ l a ^ , 
improperly applied, and inappEcable to Section 4928.143(F), Revised Code, Customer 
Parties assert that, as acknowledged by AEP-Ohio, the vagueness doctrine is rardy ever 
applicable to statutes other than criminal laws. Moreover, Customer Parties argue, the 
case law that the Companies rely on and discuss in great lengtii on brief is dmpfy not 
rdevant to the Commission's consideration of the SEET as established by Section 
4928.143(F), Revised Code. In fact, it is significant. Customer Parties note^ that AEP-Ohio 
failed to dte any public utility cases where a stetute had bean diaUenged on vagtKness 
grounds. litis is easUy explained, according to Customer Parties, because the vagueness 
doctrine is a constitutional law concept that was created to proted Individuals from 
stetutes that are too vague for the average dtizen to understand in the criminal realm. 
Connolly v. General Construction Co. (1926), 269 VS. 385. Custconer Parties sulmdt that 
there is little question that the vaguoiess doctrine was not intended to appfy to a stetute 
like Section 4928.143(F), Revised Code and that it was never intended to pirotect utilities 
from retuming significantly excesdve earnings to ratepayers. 

Customer Parties also disagree with AEP-Ohio's position that the stetute is so 
vague that it provides no standard at alL To support this contention, Customer Parties 
point out that AEP-Ohio's witnesses gamered suffident guidance from tiie stetute to draft 
prefiled testimony and discussed, at great length in detail over 60-plus pages <̂  ite initial 
brief, the meaning and application of the SEET. Moreover, Customer Partus ncAe, tiie 
SEET standard is arguably more detailed tiian tiie "just and reasonable" standard used in 
moat jurisdictions, induding Ohio, for distribution rate cases. 

Citing to Alliance v. Carbone (2009), 181 Ohio App.3d 500, 2009-Ohioll97, Customi^ 
Parties assert that the courts have held that a statute is not vdd merdy because it could 
have been worded more precisely. Ratiier, the critical questicoi is whetiier Ute statute 
affords a reasonable person of ordinary intelligence fair notice aiui sufficient ddinition 
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and guidance to enable the individual to conform his or her conduct to tiie law. In this 
case. Customer Parties aver, the meaning of Section 4928.143(F), Revised Code, is not 
under debate but rather whicdi expert witness' methodology the (jommisskiri wiU adopt to 
determine whether CSFs earnings were significantiy excesdve in 2009. 

Customer Parties also rejed AEP-Ohio's complaint that the Commiaacm failed to 
cure the vagueness of the SEET when it had the opportunify to do so. Customer Parties 
point out that the Commission did provide further guidance and dari^ regirding the 
application of Section 4928.143(F), Revised Code, tiirough tiie SEET order and eidry cm 
rehearing in 09-786 and the SEET workshop.* To support this position, Customer Parties 
assert that Ohio's other dectric utilities had no difficulfy imderstanding die SEET or the 
proper application of Section 4928.143(F), Revised Code. In suncunary, CuStoowr Partis 
submit tiiat the Companies' vagueness doctrine argument should be rejeded aa the 
Commission cannot dedde constitutiond issues and must presume the conditutionalily of 
Section 4928.143(F), Revised Code, and that, in any event, the doctrine of vag^ieness is 
inapplicable to tfie SEET providon set forth in Section 4928.143(F), Revised: Code. 

After reviewing the arguments and case law of record, the Commisdon detesmines 
that it is the province of the cotuis, and not the Commission, to judge the coiistihxtionalify 
of Section 4928.143(F), Revised Code. Thus, the appropriate venue for AEPfOhio to raise 
its constitutiond challenges to the SEET is at the Ohio Suprane Ccwirt. Mthout 
addressing the constitutional thrediold issue propounded by AEP-C^o, the Ccunmissfon 
determines, for the reasons that follow, that there is ample legjdatlve directicm to 
reasonably apply the statute in tiiis case. 

Initially, we note tiiat, pursuant to ConmHy, supra, the typical due process d d m of 
vagueness seeks to bar enforcement of "a stetute which dther fortrids or requires ̂ t» doing 
of an act." Section 4928.143(F), Revised Code, is not sudi a statute. This statute does rK>t 
forbid or require the doing ojE an act but merdy directs that prospective adjustmente to 
rates be made in a future period if tiiere is a finding that past rate adju^meitts resulted in 
significantiy excessive earnings. NCKT is AEP-Ohio penalized for its earnings under this 
statute. The fact that there would be a SEET review was known to tiie Coihpanies vAvBsa. 
the rate plans were proposed. 

The Commission also determines that Section 4928.143(F), Revised Code, is part of a 
comprehensive regulatory framewcMrk for setting rates undo: tiie providcms of S.R 221. 
S.B. 221 created an approach to establishing ESP rates with dgnificant regulalc»y fiexibilify 
induding fiexibilify in what the utilify may propose, a scope that may irKJude distributfon 
as well as generation charges and the option for tiie utiify to witiidraw any rate plan 

09-786, Finding and Order Oune 30,2010); Entry cm Rdwaring (August 25,2010). 
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modified by the Commission. The SEET examinaticm induded in S.B. 221 provides a 
check to this flexible approach. 

Contrary to AEP-Ohio's argument. Section 4928.143(F), Revised Co4e, provides a 
dear benchmark for identifying "excesdve earnings." For exan^le, the dahate ddii^s 
earnings as excesdve "as measured by whether tiie earned retum cm common equify of 
the electric utilify is significantiy in excess of the retum on commcm equify that was 
earned during the same period by publidy traded companies, indudir^ utilities, that face 
comparable business and finandd risk." Additionally, tiie stetute directe tiie Commisdon 
to make "such adjustments for capital stracture as may be appropriate." Further, the 
Commisdon is to consider "the capital requirements of future committed investo^nts in 
tiiis state." Finally, the Commisdon Is directed to "not condder, directiy or indirectiy, the 
revenue, expenses, or earnings of any affiliate or paroit company." These ccttioepts are not 
new or novel and have been traditionally applied in the r^ulatory ratemaking process. 
Federal Power Commission v. Hope Natural Gas Co. (1944), 320 U.S. 591. 

Moreover, the fact that there may be disagreement about how to ddSne and apply 
this benchmark is not new. Parties frequentiy present the Commissian with different 
views about a utiHfy's return on ccjmmon equify. The Commisdoa haa extendve 
experience adjudicating this issue. Utilify regulation is not so mechanical tiiat it can be 
performed without any expert judgment. The Goieral Assembfy has directed tiie 
Commisdon to utilize ite experience and technical expertise in dedding a broad r a x ^ of 
ratemaking issues. We do not find this issue to be fundamoitally difid^nt from those 
which the Commisdon regularly deddes under Ohio's statutory provisions fbr utiHfy 
regulatioiv For these reasons, we find tiiat Section 4928.143(F), Revised Code, provides 
suffidently definitive guidance to the Conunission to conduct the SEET. 

B. lEU-Ohio's motion to dispiiss 

On the opening day of hearing before AEP-Ohio called ite first witness, IEU-(%io 
made an ord motion to dismiss the Companies' application in this matter. In rapport of 
its motion, lEU-Ohio daims that CSP and OP foiled to oime forward witii evidence that 
satisfies the Companies' burden of proving that the Companies did not have dgnificantiy 
excesdve earnings for cdendar year 2009. lEU-Ohio renewed ite motion to dismiss AEP-
Ohio's applicaticm at the dose of the evidentiary record. Both motions to dismiffi were 
denied by the bench. (Tr. at 18-26,746-747.) 

Pursuant to Rule 4901-1-15(F), O.A.C., lEU-Ohio challenged, on brief, the hi r ing 
examiner's rulings on tiie motions to dismiss. In support, lEU-Ohio submite that the 
Commission does not have subjed matter jurisdiction to adopt an earnings t ^ t otiiar than 
the earnings test outlined in Section 4928.143, Revised Code, or af^ly the required 
earnings test other tiian as mandated by Section 4928.143, Revised Code. lEU-OAiio aigties 
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that AEP-Ohio's application indudea more tiian retail services in ite turned retum on 
equify (ROE), indudes revenues for a period less than one year, indudes nonretdl 
transactions such as those subject to Feiderd Ener^ Regulatory Commlsdcm (t'lilC) 
jurisdiction and considers revenue, expenses and ^ming^ of any a£|ltete or parent 
company. 

Citing to tiie testimony of record, lEU-Ohio submite tiiat AEPOWo witness 
Mitchell utilized earned ROE numbers for 2009 that were driv«n by t c ^ ccmqpany 
numbers from all lines of business and not just the equify earned as a result of ti» ESP.' 
AEP-Ohio witness Hamrodc confirmed that CSP aiul OP engage in multiple lines of 
business including nonutilify business and tiiat the cdculations in AEP-OMo'a testimony 
indudes income from FERC-jurisdictiond activities.8 Furfha", lEU-Ohio daims that d l 
other witnesses in this proceeding relied upon AEP-Ohio's non'iurisdictionalized totd 
company numbers as the starting point for devdoping their recommendations. Tlius, lEU-
Ohio argues, under the providons of Section 4928.143, Revised Code, the GMacunisskxn cm 
proceed no furtiier in ite andysis of AEP-Ohio's SEET. 

lEU-Ohio next submite that, even if the evidence presented by A^FMDhio and tiie 
other parties conformed to the requiranente of Section 4928.143, Revised Code, the 
Commission would not be able to rdy cm such evidence witiiout correcting the matii to 
eliminate other problems with the numbers used by the parties to presort: thdr 
recommendaticms. For example, pointing to the AEP-Ohio ESP ordor, MKDhio «ibmite 
that AEP-Ohio was instructed to remove the annud recovery of $51 milEcAi of eaqTeraes, 
mcluding associated canying cdiarges, related to the Wateiford Energy Center mvd the 
Darby Electric Generating Station.^ However, pointing to the testimony of AEP-Ohio 
witoess Hamrock, the expenses associated witii the Watearford Energy Center and the 
Darby Electric Generating Station are induded in the per book net income for CSP for 
2009. lEU-Ohio claims that, in order to properly measure CSFs dectric utilify earned 
retum from the ESP, the income stetement (expenses, revenue ami net incon^) and 
balance sheet (common equify) effects attributable to the Waterfoid Energy Center and the 
Darby Electric Generating Stetion must be removed in order to apply the SEET to the ESP 
currently in effed, (Tr. at 139-141.) 

Even if the Commission ignores the foct that SEET requires reliance upon the 
electric utilify and retail jurisdictiond numbers, EEU-Ohio argues, the total company 
andysis provided by AEP-Ohio is based on one-sided, sdective and mideading 
adjustments to the total company numbers. For example, AEP-Ohio removed off-sptan 
sdes (OSS) net margins from CSFs totd osmpany dollar retum cm equify fbr 2009 b«ause 

7 Cos. Ex. 4 at 4-5; Tr. I at 37-39. 
8 Cos. Ex. 6 at 6; Tr. I at 134» 136-137,141-152. 
' AEP-Ohio ESP cases. Order at 51-52 (Maidi IB, 2009); Entry on Rdiearing at 3536 Q i ^ 2X 2(X}9)j and 

Second Entry on Behearing at 2-4 (Novonber 4,2009). 
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OSS margins result from wholesde transactions subject to FERC jurisdictiGn and not retail 
transactions. AEP-Ohio admite, however, that there are other nonjurisdicticmd activities 
that the Companies did not attempt to fuUy jurisdictionalize for 2 ^ eantfngs purposes 
dthough the Companies daim the right to do so, if necessary. The impodanoe of AEP-
Ohio's selective application between SEET and jurisdictiond rate plan teansadioEis was 
discussed by Staff witness Cahaan. Mr. Cahaan testified tiiat if the OSS were exduded 
from the net income (numerator) tiien there should have been an adjustment made to tiie 
common stock equify (denominator). Failure to make such an adjustnManEt tends to lower 
the overall retum on equify. (Cos. Ex. 4 at 5; Cos. Ex. 6 at 6-7; Tr. at 36; Staff Ex. 1 at 19-20.) 

AEP-Ohio submite tiiat lEU-Ohio's moticm to diani^ based uiN>n lEU-Ohio's 
reading of Section 4928.143, Revised Code, as wdl aa lEU-Ohio's crilid«ans of tiw 
Companies exdusions and deferrals for purposes of performing ROE calculaticHns is 
without merit. Regarding lEU-Ohio's contention that the first annual pcaciod for tiie 
cdculation of SEET began on April 1, 2009, and ended on March 31, 2010, AEP-OWo 
daims that this podtion is contrary to determinations made by the Commisdon in the 
Companies' ESP proceedings. The Companies stete ihat the Commissfon specifically 
found tiiat AEP-Ohio's ESP was authorized effective January 1,2009.̂ 0 The Commisdon 
later confirmed the January 1,2009, start date of tiie Companies' ESP in a March M, 2009, 
entry nunc pro tunc and in an entry on rdiearing issued on July 23,2010. Therefore, AEP-
Ohio argues, the first annud period of the Companies' ESP is cdendar year 2009, and lEU-
Ohio's contention otherwise is incorrect. 

lEU-Ohio's argument that Section 4928.143(F), Revised Codej, requires a 
jurisdictionalized earnings allocation study, based on ESP rate plan-^>prov|ed services, is 
also incorrect, AEP-Ohio argues. The stetute does not specifically require, claims AEP-
Ohio, that the Commission perform a oomprehendve jurisdictiond aJldcaticm study in 
order to determine an earned ROE apprc^riate for use in the SEET. Rather, the 
Companies submit, FERC Form 1 date provides a reasonable starting polM from wfak^ 
appropriate adjustmente can be made in order to devdop an earned ROE. 

Next, AEP-Ohio disputes lEU-Ohio's contention that the Ccxmpanies' filing OMitains 
faulfy data insoter as the net income reflects induskm of the expenses asscxiated with 
CSP's Waterford and Darby generating stations. Adopting lEU-Ohio's log^ AEP-OWo 
claims, would mean that every item of expense not related to an ESP rale adjustment 
would be adjusted out of expenses resulting in an artifidd inflation of earning? foe 
pvaposea of applying the SEET. Such a position is inappropriate, the Ompamea daim, 
because such an approach reflecte a traditiond ratemaldng andyds pursuant to Section 
4909.15, Revised Code, ratha than favorably comparing tiie ESP to tiie expected resulte of 

10 AEP-Ohio ESP cases. Order at 64 (Mareh 18,2009). 
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a MRO as intended by the Generd Assembly. AEP-Ohio urges the Commisdon to r ^ d 
lEU-Ohio's position for purposes of developing tiie SEET andyds in this proceeding. 

Lastly, AEP-OWo's arguments responding to intervenors concerns regarding the 
exdusion of OSS, deferrals, and the fdlure to fully acootmt for otiier noT^urisdictiiHul 
activities are addressed imder spedfic topic areas and not further addressed in tiiis section 
of the Commission's deddon. 

lEU-OWo's motion to dismiss is doiied. The Ccnnmisdon has already fully 
addressed the start date of AEP-OWo's ESP.̂ ^ likewise, we r^ect lEU-Ohio's contention 
that the Companies' application cannot proceed as AEP-OWo did not perform a 
comprdiensive jurisdictiond allocaticm shidy. Nowhere in Sectkm 4928.143(F), Revised 
Code, is a comprehendve jurisdictiond allocation study required in order fo determine an 
earned ROE appropriate for use in the SEET. Nor do we find that a cxnnpreliensive 
jurisdictiond dlocation study is the only manner in wWch to detennine an earrnd ROE for 
SEET. Rather, we find that it is acceptable to make appropriate adjustmente to FERC Form 
1 data in order to develop an earned ROE for SEET. In making this detaminaticxnt, we 
note that, under applicable provisions of Section 4928.01, Revised Code^ and under Section 
4905.03, Revised Code, an elecbic utilify is not lunited to a subsd of a firm's activities tiiat 
may be regulated under an ESP. Additionally, the definiticm of an dectric light ocMDCipany 
explidtiy covers firms engaged in l>oth activities subject to rate regulation by tWs 
Commission and activities such as transmisdon that are, in large part, subjed to foderd 
jurisdiction. Thus, while adjustmente to FERC Form 1 date may be apprc^xriate to isolate 
the effects on ROE of tiie adjustmente in the ESP under review, tiie SEET, in the first 
instance, may be measured based upcm the retum of common equify of tiiei dedric utilify 
viewed as a company without a complete jurisidictiond cost and revenue allocation study. 

Regarding lEU-OWo's argument that the Companies' filing omtdns fauhy date 
insofar as the net income reflecte indusion of expenses associated with CSFs Watorford 
and Darby generating stations, this argument is ako rejected. In the Companies' ESF 
proceedings, the Commisdon had authorized CSP to increase reveniMS by $51 million to 
recover jurisdictiond expenses assodated witii tiie Waterford and Darby fodlities.^ The 
Waterford and Daihy facilities had never before been induded ia rate base. In Tespoxim to 
lEU-Ohio's application for rehearing, the Commission agreed with lEU-CXiio that the 
Companies had not demonstrated that their current revenue was inadequate to cover tiie 
costs assodated with tiie genemting fadlities. Therdore, the Commisdon directed AEP-
OWo to modify ite ESP and ronove the annud recovery of $51 million of expenses. 

1̂  AEP-Ohio ESP. Order at 64 (March 18,2009>; &try Nunc Pm Tunc <Maixh 30,2009); Eiiiiy <m Relnaring at 41-0 
(July 23,2009). 

12 AEP-Ohio ESP, Order at 51-52 (March 18,2009). 
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induding associated carrying charges rdated to these generation tedlities.^ Today, AEP-
OWo is In the same position regarding the Waterford and Darby fadlities a^ it was before 
issuance of the ESP Order and, therdore, exduding an additiond $51 mUUon wodd be 
unreasonable. 

n. APPLICATION OF SEET ANALYSIS: 

A. Comparable Group of Companies, ROE of Comparable Companies and 
SEETTlirediold 

1. AEP-OWo 

One of the steps in the process to determme whether an dectioc util% has 
significantly excesdve earnings is to compare the earned retum on commoili equify of the 
electric utilify to the earned retum on common equify of a ffxnip of publidy traded 
companies, induding utilities that face con^arable business and finandd risk. AEPOhio, 
Customer Parties and Staff advocate different methods to sdect the cont^ard^le group of 
publidy traded companies to develop the ROE to wWcii AEP-C9iio's ROEs will ultimatdy 
be compared. 

AEP-OWo presented the testimony of Dr. Anil MakWja, professor of finance at Hie 
OWo State Universify (Cos. Ex. 5). llie process advocated by Dr. Malchi|a lasy be 
summarized as stated bdow. AEP-OWo's proposed process evduates aUpyblidy traded 
U.S. firms to devdop ite comparable group of companies. To evduate busbiess risik, AEP-
OWo used unlevered betas and to evaluate finandal risk, it used the bcmk jequify ratfo. By 
using data from Vdue Une,i< AEP-OWo appfies the standard dedle pcnrtfolio technique to 
divide the compaWes into five diffdrent bcusiness risk groups and five different finandd 
risk groups (listing each unlevered bete or book equify ratio lowed to higgled). AEP-(%io 
defines business risk as evolving firom the day-to-day operations of CSP and OP, induding 
the imcertainfy assodated with revalue stream, operating and maintetiance eiqjenses, 
regulatory risks, and fluctuations in weather and demand. AEP-OWo equates financed 
risk with the debt obligation of CSP and OP. AEP-OWo then sdecte the oompaniia in the 
cell wWch includes AEP Corporaticm (AEP) as the comparable group campanies. To 
account for the fact that the business and finandd risks of CSP arid OP may diffiear from 
AEP, this aspect of the process is repeated for CSP and OP and taken into cohsadoratton in 
determining whether CSFs or OFs ROEs are excesdve. (Cos. Ex. 5 at 5-6,13^18,24-27.) 

AEP-OWo accounts fbr the rbk faced by common equify lu>lder5 by udng the 
Capitd Asset Pricing Model (CAPM), and then attempte to verify ite findings by repeatit^ 

13 AEP-Ohio ESP cases. Order at 51-52 (Mardi 18,2009); Entiy on Rehearing at ^ - 3 6 QvSy 23 ,200^ a rd 
Second Entry on Rehearing at 2-4 (November 4,2009). 

1* Vo/iwLme Standard Erffficm as ofjune 1,2010. 
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the analysis using capitd intendfy and the ratio of revenues to totd assete as screens. 
AEP-OWo argues that CAPM, wWch Is used to measure totd market-^elatad risks, is "by 
far the most widdy used model for taking risk into account." AEP-CMo uses Vdue Une 
betas for AEP, as compared to the betas of CSP and OP, to confirm the cranaervative naiture 
of AEP-OWo's proposed method. To account for any difference in the capitd structure of 
CSP or OP, as compared to the capitd structure of the companies in tiie comparable grcnip 
companies, the dectric utilify examines the unlevered beta and the debt/equify ratio ofthe 
publidy traded comparable comparaes as a part of determining their ROE. (Cos. Ex. 5 at 
18-25.) 

AEP-OWo again advocates, as it proposed in ite ESP proceeding and in 09-786, titiat 
an electric utilify's earnings not be conddered significantiy excesdve if itm annud 
earnings are less than two standard deviations above the mean ROE of the cranparable 
group of companies. The Companies explain that approximatdy two standard deviati<nis 
(wWch is equivdent to a 1.96 standard deviation adder for SEET purposes) is equivdent to 
the traditiond 95 percent confidence levd, and the 95 perooit confidence levd provides 
for a reasonably accepteble risk of false podttves. Furtiier, this process for ai^c^on of tiie 
comparable group of compaWes is preferable, according to AEP-Ohio, because it is 
objective, as it relies on maxket4>ased measures of xtsk, bed targete oompaidde cxonpanies, 
delivers a reliably large sample of comparable compaWes and can be replicated in future 
proceedings. Further, AEP-OWo confinns ite proposed method by repeatir^ fhe anaiyais 
using other business and finandd risk measures and a larger population of companies to 
form the comparable group of companies. (Cos. Ex. 5 at 5-6,13.) 

AEP-OWo condudes that the mean ROE for the comparable group c>£ (ximpania for 
2009 is 11.04 percent with a standard deviaticm of 5.85 percent. Multiplying the standard 
deviation of the comparable group of compames by 1.% (corxespcmding to a 95 peaxetA 
confidence level) yields an adder of 11.47 percent. Thus, AEP-<Miio's SEET andysis ytelds 
a tWeshold ROE, the point at wWch earnings should be conddered significantiy exoeemve 
for 2009, of 2251 percent (11.04 +11.47) for CSP and OP. (Cos. Ex. 5 at 39,45.) 

Opposition to AKP-Dhio's proposed SEET andysis 

Customer Parties and Staff argue that there are a number oi errass with the metiiod 
advocated by AEP-OWo. Fiist, Customer Parties claim that AEP-OWo's approach for 
determining tiie comparable group compaWes identifies comparable utilify and publidy 
traded compames based on the business and finandd risk profile of AEP and not CSP (or 
OP) in contradiction of the language in Section «28.1^C(F), Revised Code, yAad^ directe 
tiie Commission not to condder the revenues, expenses, or earnings of the dectric utilify's 
affiliates or its parent company. Second, Cudomer Parties contend tiiat AEP-OWo's 
process establishes an ROE threshold for SEET based on a 95 percent cxmMervoe intervd 
and, as such, only 2.5 percent of companies would ever be determined to have 
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sigmficandy excessive earnings. Cudomer Parties argue that using sudi a W ^ craifidence 
intervd results in an exc^sdvdy Wgh ROE SEET thrediold. Third, Customer Parties argue 
that AEP-OWo's method does not directiy adjust the ROE for the capitd structure and cost 
of debt of CSP to appropriately account for the differences m finandd ridt betwreen CSP 
and the comparable compaWes. Ultimatdy, Customer Parties contend tWit AEP-Cftiio's 
proposed SEET andysis does not provide a dired ROE SEET for CSP. (Joint Inv. Ex. 1 at 
24-26.) 

Staff notes a number of advanteges and some disadvanteges with AEP-CMO'B SEET 
process. Staff supports AEP-OWo's proposed SEET process to the extent that it yields a 
reliably large sample and is objective as a result of ite reliance on markd-based measures. 
However, Staff asserts that AEP-OWo's prooe^ very dgnificantiy reduces any aspect ai 
judgment as to the appropriateness of any company induded in the comparable group of 
compames. Staff also argues tiiat AEP-OWo's implementetion of the CAPM does not 
allow for the consideration of the type of business risk and, thus, creates a group of 
comparable compames with diverse business risk wWch produces a large variance. Staff 
argues that AEP-OWo's use of CAPM to evduate business risk is misplaced. Steff 
interprets Section 4928.143(F), Revised Code, to focus on the company's busfnesi risk as 
opposed to the investor's diversifiable business risk. Staff al«> didikes AEP-d^ 's 
reliance on uWevered betas as a part of the SEET process. Staff reasons tiiat unlevered 
beta measures are not stable. Finally, Staff rejecte a stetisticd defiWticm of "dgnificantiy" 
for three reasons. In this case, it is Staff's opmion that the Cconpanies^ proposd for 
statisticd significance is egregioudy excesdve and counter-intuitive to tiie requii^tBiente of 
SB 221. According to Staff, a stetisticd defiWtion of "dgnificant" does not provide a usdul 
or satisfactory interpretation of the legislative language, common sense ot the ordinary 
meaning of the words aa used in the English language. Staff believes that there is no 
reason to implement a sdaitific process for stetisticd inf ereiKse when dired observation to 
reach a condudon is feasible. Although Staff recognizes that direct observation to stmnise 
a result could put the dectric utilify fai the podtion of trying to prove a negative. Staff 
believes it is in essence a method to avoid false n^dives like the CompaW^' {xroposed 
method is designed to avoid fdse podtives. (Staff Ex. 1 at 3-9,12-16.) 

2. Customer Parties 

Customer Parties advocate a seven-step process by wWdh to d iamine the SEET 
tWeshold ROE wWch may be summarized as follows: (1) identify a ptoxy group erf 
electric utilify comparaes (elecbic proxy group); (2) identify a list of budiwss and finandd 
risk measures for the dectric proxy group; (3) establish the ranges for the business and 
finandd risk indicators for tiie compaWes in the electric proxy group; (4) screen tiie Value 
Line database to identify a group of comparable pubUc companies, induding dectric 
utilities, whose business and finandd risk indicators fall within IJie ranges of fha dectric 
proxy group; (5) compute the benchmark ROE for the group of cooc^arable public 
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cximpames, induding electric utilities; (6) adjust the benchmark ROE for ttie cs^td 
structures of CSP; and (7) add a ROE premium to establish tiie SEET tiiredicAd ROE. (Joint 
Inv. Ex. 1 at 8.) 

Customer Parties first created an dectric proxy group by reviewing utilities in tiie 
AXIS Utility Reports based OTI four critoia. The electric proxy group indudes 15 dectric 
utilities with: (1) at least 75 percent of revenue firom regulated dectric; (2) m investmait 
grade bond rating; (3) totd revenue of less tiian $10 billion; and (4) a three-year Wstcnry of 
paying cadi dividends (2007-2010) with no dividend reducticms.^' Custonuar Barties 
reason that this aspect of ite proposed SEET analysis is appropriate, as it is cramnon to use 
tWs screening process in estimating the cod of capitd in public utilify rate cases and 
because the process results in a group of businesses with similar business and finandd 
characteristics to the utilify at issue, in tius case CSP. After exduding fordgn cconpanies. 
Customer Parties use tWee business and finandd risk indicators, beta, assd turnover and 
common equify ratios, from the electric proxy group to establish ranges for bete, ass^ 
turnover and common equify to devdop tiie comparable group of compames as required 
in Section 4928.143(F), Revised Code. Qomt Inv. Ex. 1 at 9-15.) -

Step 4 of the process advocated by Customer Parties is to screan the Vahe line 
Investment Analyzer 2010 to devdop the comparable group companies with business and 
finandd risk indicators within the range of tiie dectric utiHfy proxy group. Forfy-five 
compames compose Customer Parties' comparable group of ccxmpaWes with 15 electric 
utilities, 28 gas and electric utilities and only two nonutilify compames. Uruler Cudomar 
Parties' proposed SEET, the next step is to determine the median ROE foat ttie con^paraWe 
group compames, in this case, 9.55 percent for 2009. Customer Parties argue titiai it is 
appropriate to use the median ROE, as opposed to the mean ROE, to avoid the m ^ c t of 
outliers in the distribution of the ROEs, as the presence of outliers can greatiy inflate fhe 
standard deviation of the comparable group compames and ultimatdy inflate the SEET 
threshold ROE. Qoint hiv. Ex. 1 at 15-21; JRW-2; JRW-3; Cos. Br. d 32.) 

Next, Customer Parties adjust tiie benchmark ROE of the cotetparable groiqp 
compaWes for the capital strocture of CSP to aconmt for the differences in fixiaiuM risk 
between the comparable group of compaWes and CSP. Under Customer Bustles' ptoptaed 
SEET andysis, the benchmark ROE for CSP is 9.58 percent and tiie benchmark ROE for the 
comparable group of comparaes is 9.55 percHit. Customer Parties reoommiraiid a 200 to 400 
basis point premium adder to the benchmark ROE of the comparable group of compaWes 
ROE to establish the threshold ROE for dgnificantiy excesdve eamir^ fcnr the year 2009. 
Customer Parties emphasize that ihe 200-400 basis pointe premium diould not be 
considered an imdianging precedent but is based on the ROE adder used by the FERC ft>r 
transmission investmente that are not routine and riskier than the usud investmente made 

15 Jdnt Inv. Ex. 1 at 10, Table 1. 
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by transmission comparaes. The rationde is that the basis pointe premium is an 
admiWstrative standard based on informed judgment for additicnial lidc. In cximpariscai. 
Customer Parties offer that setting tiie SEET tfireshold 200 basis pointe over tiie returns erf 
the comparable group of compaWes is an apprc^riate proxy for the dgnificardiy excessive 
earnings threshold for AEP-OWo and, in ite opimon, is consistent with the Comndssion's 
adoption of the 200 basis pointe "safe harbor" providon as set fortii in 0^786. Under tiiis 
andyds. Customer Parties argue tiiat the threshold ROE for CSP is 11J8 percent to 1358 
percent. OPAE supporte tiie SEET andysis advocated by Customer Parties (Joint Ihv. Ex. 1 
at 7-8,17-23; OPAE Br. at 6-7.) 

Opposition to Customer Parties' proposed SEET andysis 

AEP-OWo argues that Customer Parties' pressed SEET andysis does not meet tiie 
objective required by the stetute that tiie comparable group of compaides matcii tlie 
business and finandd risk of CSP and OF. AEP-OWo dso asserts thd Ctti^>mer Parties' 
method presupposes what kind of compaWes ought to be a match fbr CSP Or OP by use of 
the electric proxy group, limite the sample of comparaes available and rulies out puHidy 
traded compaWes that may have been a better match to the dectric utilify. AEP-Ohio aUso 
reasons that Customer Parties' process does not produce a rdiably lap^ sample of 
comparable compaWes. AEP-OWo suggests that Customer Parties implidtiy recognize the 
relatively small sample size by modifying the resulte to eliminate outliars a ^ by udng the 
median rather than the mean based on a misinterpretatiwi of Section 4928.i43(F), Revised 
Code. AEP-OWo reasons that the median is inadequate for purposes of the SEET andyds 
because it does not respond to the variation in the ROEs amcmg the com{MUrable group of 
comparaes. AEP-OWo advocates that the mean and standard deviatic»i better capture (he 
infonnation regarding the ROEs of the comparable group erf compani^ and the 
distaibution of theu* ROEs. AEP-OWo notes that tiie mean ROE of tiie electric proxy group 
is 9.74 percent. The CompaWes contend that Customer Parties' propc»ed SEET anafyds 
process indudes the FERC adder based on an arWtrary cdculation that hafif no connection 
to the comparable group of comparaes to whose mean or median the ROE is applied. 
AEP-OWo asserts that the Customer Parties' approach lacks objectivify. Furth«, AEP-
OWo argues that Customer Parties' method produces the same result iot all dedric 
utilities in OWo as well as othars across the coimlry and indudes only two non-utilify 
compames out of the 45 that form the Customer Parties' group of oompai;d>le cennpaWes. 
(Cos. Ex. 7 at 1-5,7-9.) 

AEP-OWo contends tiiat Customer Parties' use of the bete range prodtKed by the 
electric proxy group is inappropriate to compare to the year-end vdue for CSP. Because 
CSFs beta is Wgher, since it is a smaller company. Customer Parties' andyds necessarily 
puts CSP's bete outeide of the range of the electric proxy group bete, causing a misguided 
comparable group of companies to be composed. According to AEP-OWo, Custmner 
Parties' method implemente a screen for business risk too late in the process and utilizes 
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inappropriate screens. AEP-OWo contends 1iiat Customer Parties' prc^»osd mixes 
business and finandd risks where SB 221 requires the condderatiran (rf bc3th busine^ and 
finandd risks in the formation of the comparable group of compames. (CosL Ex. 7 at 5-6.) 

Further, AEP-OWo asserts tiiat Customer Parties failed to correctijr ftdjud the date 
for the comparable group of compaWes for the capitd structure of CSP. the Coni(:raades 
contend that Customer Parties should have conddered diort-tarm ddit ai i ^ ^ as l<mg-
term debt, preferred and common eqmfy. (Cos. Ex. 7 at 6-7.) 

Finally, AEP-OWo argues tiiat Customer Parties' adder is arbitrary and produces an 
unreasonably Wgh number of compaWes tiid would fail the SEET. With the 200 bads 
points adder, and udng Customer Parties' benchmark ROE of 9.58 percent, and a 
tWeshold ROE minimum of 11.58 percent, AEP-OWo ccmdudes that almod one in every 
four compaWes in Customer Parties' comparable group of c»aq>aWe$ would have 
significantiy excesdve earnings. Further, AEP-OWo reasons that, pursuant to Customer 
Parties' SEET andysis, if applied symmebicaUy, to a mean bdow 758 percoit and above 
11.58 percent, nearly half the comparable group compaWes would have eaniings tiiat were 
significantly excessive or defident tmder Cudcnner Parties' proposed 200 pointe adder. 
AEP-OWo argues that such results demonstrate excesdve foilure rates in tite af^Bcation erf 
the SEET with dire consequences for attracting capitd to OWo's utilities. (Cos. Ex. 7 at 10-
11; Joint hit. Ex. 1 at Ex. JRW-4.) 

3. Sta^ 

Staff presaited the testimony of Richard Cahaan, consultant to tiie Capitd Recovery 
and Finandd Andysis Division of the Utilities Department. Staff's ^EET anatyds 
proposd is based on a three-step process: (1) determine the ROE fear the grot^ erf 
compaWes with comparable budness and finandal risks; (2) esteblish a tiireshold ROE that 
is sigraficantiy in excess of the ROE for the comparable group of comparaes; and (3) 
cdculate AEP-OWo's ROE for use in ttie SEET. (Staff Ex. 1 at 1-2.) 

After evduating the SEEI andyses offered by AEP-OWo aiwi hy Cudomer Parties 
in tWs prc}ceeding, as well as the model advocated by Dr. Vilbert in the FlrstEnet^ 
CompaWes SEET case,i^ Staff podte that, while eadi approach is condddaUy difforott, 
the resulte are not so differeW. Staff characterizes AEP-OWo's modd £» theoreticd, 
abstract and academic and Customer Parties' mexiel as more traditfonaL Staff <MEM that 
the Customer Parties' comparable group of companies indudes an anomaly exanpany or 
isolated outlier with one portion of ite business that is charactezisticalfy quite diff^ent 

1̂  In the Matter ofthe AppUcatkm of Ohb Erftam Company, The Oeueland Ekdrk nhanbu^n^Qn^Moa/, mut The 
Toledo Edison Canpamf far Admim^ntion <^ the Sigmficantly Excesmm Eemingt Tea Under Sedaon 
4928.143(F). Revised Code, and Rule 4901:1-35-10, Ohio Adndmstrative Code, Case N a 10-1265-EL-UMC 
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from utilify generation and distiibution assete. Staff reasons tliat it is not unusud to 
eliminate the Wghest and lowest observations in a sample to cdculate the miean and, ff the 
Wgh and low outliers were omitted from tiie Customer Parties' process, tiie mean would 
be 10.06 percent. In light of such a comparison. Staff reasons tiiat Custc»ner Parties' 958 
percent ROE for the comparable group of compaWes is low. Howev», QM& witness 
acknowledges that, if the median ROE is used, Raff's proposed adjustment to eliminate 
the outliers would have no affed on the ROE of the comparable group of comp^es. 
(Staff Ex. 1 at 3-9,12; Tr. HI at 518). 

In the application of SEET, the Staff declares tiiat it is appropriate to recognize a 
range of reasonableness as opposed to the accounting accuracy usually assodated wititi 
public utilify regulation. Consistent with that reasoning, Staff notes titet tiie ROE as 
presented in two exchange funds, namdy iShares Dow Jones U.S. Utiliim Sector Index Fund 
and Utilities Select Sector SPDR Fund, have a wdgihted average ROE of 11.15 p^x^nt and 
11.39 percent, respectively. Staff (rffers that these indepoidoitiy determined ROEs 
confirm the reasonableness of the ROE offered by the parties to tiiis case. Ccmdderiz^ the 
SEET andyses offered and Staff's expressed advanteges and disadvanteges of ou^ parties' 
proposd. Staff witness Cahaan believes that the mean ROE for tiie grentp erf comparable 
companies is reasonably within the 10 percent to 11 percent range with a bit more 
evidence on the Wgher side of the range. (Staff Ex. 1 at 3,11-13.) 

Operating under the theory that "significantly excesdve" is a coztfsept of &imes8. 
Staff advocates that, rather than a 200-400 basis pointe adder to the m;Km ol tiie 
comparable group comparaes' ROE, the threshold ROE be expressed as a pertxntege ofthe 
comparable group compaWes' benchmark ROE. The benefits of using a percentege of the 
comparable group compaWes' benchmark ROE incorporates an adjustirMsit tiiat wcnks 
and is reasonable in deflationary and inflationary economic conditions. Staff advocates a 
50 percent adder to the comparable group of comparaes' ROE to estabiUdi the SEET 
tWeshold. Staff explains that, in tWs case for 2009, the 50 percent adder is in the 
reasonable range by comparing it to CSFs current embedded cost of ddrt. Staff argues 
that if the result of subtracting the adder from the comparable ROE yidds a result that is 
near CSFs cost of debt, the adder is reasonable. Staff, therefore, recomxrMsids a SEET 
tWeshold for CSP of 16.05 percent before the company's earnings may be cxmddered 
significantiy excessive. (Staff Ex. 1 at 13-17). 

Finally, for effidency of the annud SEET andysis. Staff prc^poses. that, in future 
SEET cases, the Commisdon direct Staff to offer a benchmark ROE based on an index or 
combination of indices annotmced ki advance and that parties to llie case put forward 
andysis for adjustments or modifications to the indexed benchmarks (Staff Ex. 1 at 12). 
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Opposition to Staffs andvsis 

AEP-OWo argues that Staffs proposed 50 percent adder is roi^jjWy equivalent to 
less than one standard deviation and is too low when the firequency witti whkh a 
company will be considered to have dgnificantiy excessive earnings is cor^dered. 
According to AEP-OWo, the 50 peresnt adder would cause more tiian one out of every 
tWee compaWes to be found to have dgnificantiy excesdve earnings Further, AEP-OWo 
notes that under Staff's proposd, where the comparable group erf ccmipaijues are right-
skewed and fat-tailed, an even greater portion of compaWes would be beyemd the 
tiureshold ROE. (Cos. Ex. 5 at 39-40; Cos. Br. at 4041.) 

4. Commisdon deddon on comparable compames and coitipaiable 
comparaes' ROE 

Contrary to Customer Parties' claims, AEP-OWo took into account fi\e business and 
finandd risks of the dectric utilify in determining ite comparable group of eXimpanies and 
adjusted for the capitd stmcture of the dectric utilify. AEP-OWo's deterrWnation of the 
comparable group of compaWes was iWtially determined by publidy tradied comparaes 
that share similar business and finandd risks, and the use of Hhe bete erf AEP-CMo, as 
opposed to the bete of CSP or OP, does not negate the validify of tiie comparable group of 
comparaes selected under AEP-OWo's andysis. The Commisdem is concerned that 
Customer Parties' determination of the comparable group of compaWes was devdoped 
firom an electric oWy proxy group wWch predetermines, to some extent, the diaracteristics 
of the comparable group witiiout any direct rdatie»:vsWp to the electric utilify, and, mod 
significantly, produces the same comparable group of compaWes for all OWo's electrk 
utilities. 

Given the divergent methods with wWch each parfy computed the oompard^le 
companies' ROE, induding Staff's use of two Independent indices to confirm ^ 
reasonableness of the resulting ROEs, the evidence indicates tiie cennpardjle bendunark 
ROE is in the generd range of between 10 percent and 11 percent. Thus, IWs is the r a z ^ 
vkdiWn wWch the mean of the comparable companies diould be estebdidied. However, we 
believe that the reasons dted by Staff and AEP-OWo warrant esteblidiing t}ie bendimark 
at the top of the range, 11 percent, rather tiian the 10.7 percent reo»nmendfi|d bf tiie Staff. 

B. AEP-OWo 2009 Earned ROEs 

AEP-OWo witness Thomas E Mitchell presented testimony that dtq^orted the 
CompaWes' cdculation of CSP's and OFs earned ROE for tiie 2009 StEjET, proposed 
deductions to the Coo^aWes' ROEs and quantified the revenue produdr^ {nrovidons of 
the CompaWes' ESP. AEP-OWo cdculates each dectric utilify's ROE by using the net 
earnings available to common eqmfy shareholders compared to tbe beginrdiig and ending 
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average eqmfy for the year ended DecBmba* 31,2009, as dictated by tiie ConuW^on in 09-
786. AEP-OWo wibiess Mitchell testified tiiat there were no minority interest, non
recurring, spedd or extraordinary items for CSP or OP for the year 2009. Thus, vdtivout 
any further adjustments, AEP-OWo determined an ROE for OP of 10.81 percent and fbr 
CSP of 20.84 percent for 2009. AEP-OWo acknowledges that induded in the earnings of 
CSP and OP are nonjurisdictiond earning (exduding as it propewes off-system sdes) that 
it did not attempt to fully jurisdictionalize for purposes of tiie 2009 SBBT analysis; 
however, AEP-OWo asserte to reserve tiie rigW to furtiier jurisdictiondize ite earning if 
necessary. (Cos. Ex. 4 at 3-5, Ex. TEM-1 at 1; Cos. Ex. 6 at 7.) 

Based on the Comparaes' determination of tiie mean ROE of the aunparaWe group 
of companies of 11.04 percent, the Companies cemduded that OP was within the sate 
harbor providon of 200 bads pointe above tiie mean erf the comparable group of 
compaWes and, thus, did not have significantiy excessive earnings for M09 (Cos* Ex. 4 at 3-
5; Cos. Ex. 6 at 7-9). 

Customer Parties and Staff accepted the CompaWes' cdculation of CSFs ROE of 
2Q.84 percent for 2009 and OFs ROE of 10.81 percent for 2009, exduding any adjustmente 
Qoint Wv. Ex. 2 at 18; Staff Ex 1 at 18).i7 

1. Commisdon deddon on SEET TWeshold 

First, to the extent tiiat AEP-OWo failed to furtiier jurisdictionalize ite 2009 earnings 
for the SEET proceeding, AEP-OWo has wdved ite rigW to do so subsequent to tiie 
issuance of this Order. The parties to tWs proceeding diould not be required to revise 
their position or the Commisdon recondder ite Order because AEP-Ohio decked not to 
furtiier jurisdictionalize ite earnings before the application was filed. 

In 09-786, the Commission oonduded that, for purposes of the SEET a n d y ^ any 
dectric utilify earnings found to be less than 200 basis pointe above the rnmn erf the 
comparable group of companies would not be dgnificantiy excessive eamihgB.̂ B In tills 
case, depending on the comparable group of comparaes adeded and the range erf the 
comparable comparaes' ROEs, tiie ROE spans firom 958 percent, as pressed hy Custcnner 
Parties, to 11.04 percent, as proposed by AEP-OWo. The Commisdon observe th^ under 
any parties' proposed SEET andysis presented rn this proceeding, OFs eanted ROE is less 
than 200 basis pointe above the mean of the comparable gremp of companies. Thus, we 
find that OP did not have sigWficantfy excessive earnings for ^X)9 piumiant to Section 

^̂  Customer Parties nonetheless note ttiat it c o n ^ t e s CSP's ROE for 2009 as sJi^titly- UKWe, 20.86 pereeni; 
and that SNL Finandal database coonputes CSFs ROE at 20.82 percent. Costonier l^arties concede tiutt 
the difference is immaterial. (Joint faiv. Ex. 2 at 18.) 

" 09-786, Order at 29 Qune 30,2010). 
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4928.143(F), Revised Code, or pursuant to ttie Commisdon's directives in 09+786 and we 
will not further andyze the earnings of OP as a part of this 2009 SEET proceeding. 

Further, we find the Comparaes' stnd^t-forward cdculation of CSFs and OFs 
earned ROE for 2009 to be reasonable, condstrad with the reqmremente of Section 
4928.143(F), Revised Code, and tiie directives of tiie Conraiisdan as set forth in 09-786.W 
We address the related argumente of lEU-OWo regarding the juriseUctionaBzatiCHi of CSFs 
and OP's revenues above in the procedurd section of this order and, therefore, see no 
reason to restate our findings on the issue again here. 

To recap tiie podtion of tiie parties, AEP-OWo advances a 2009 SEET tiiredicdd for 
CSP of 2251 percent. At tiie otiior end of the spechrum is Customer Parties^ who argue 
that, under ite proposed SEET andysis, the threshold ROE for CSP is in tiie range of 1158 
percent to 13.58 percent. Staff advocates a 50 percent adder to the ROE of the comparable 
group of compaWes wWch when added to ite recommended benchmark ROE of 1070 
yidds, in tWs case, a SEEI threshold of 16.05 percent for CSP. 

In regards to the determination of the SEET threshold, in 09-786, a rauhbcr of 
conunenters requested a "bright line datisticd andysis ted for tiie evduatiMi <rf eanun^" 
While the Commission agreed that "stetisticd andysis can be one of many useful toeds," 
we declined to adopt such a test. We oonduded, instead, that "dgnificantfy exe^» 
earnings should be determined based on the reasonable judgment erf tiie Ccnnmisslcm on a 
case-by-case basis." Our Order noted the dgnificant variation among OWo dectric utilitkss 
and went on to Identify specific fadors wWch the Commisdon would ccrnddelr in ite case-
by-case andysis. 

[Tlhe Commission will give due consideration to catein factors, 
including, but not limited to, the dertric utlHty's most reoendy 
authorized retum on equify, the decbric utifify's risk, induding tiie 
following: whether the dectric utilify owns generation; whether the 
ESP indudes a foel and purdiased power adjustinent or ottter 
similar adjustmente; the rate dedgn and the extent to wWch the 
electric utilify remains subject to weather and economic risk; capitd 
commitments and future capitd reqtiiremente; indicators of 
management performance and benchmarks to otiier utilities; and 
innovation and industry leadersWp with respect to meetipag 
industry challenges to maintain and improve the competitiiraness 
of OWo's economy, induduig research and devdopm^nt 
expenditures, investmente in advanced technology, and innovative 

19 09-786, Enby on Rdiearing at 6 (August 25,2010). 
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practices; and the extent to wWch the dectric utiHfy has advajiced 
state policy. 

In the current case, AEP-OWo again proposes a bright line SEET thrediold based 
exdudvely on a statisticd analysis of comparable compaWes, with somie regard for the 
Commission's directives. The CompaWes' recommendation is unreas^id7le and 
inconsistent with the statute- As we dearly stated In 09-786: 

[Ujtillzing oWy a statisticd metiiod for estebUdung tiie SEET threshold is 
insuf fident by itself to meet the dectric utility's burden ol proof puteuani to 
Section 4928.143(F), Revised Code. Section 4928.143(F), Revise^ Code, 
places on the utilify "the burden of proof for d^nonstrating tiiat 
sigraficantiy excessive earnings did not exxnir." Passing a statisticd test 
does not, in and of itself, demcmstrate that excesdve earnings did not ocoir. 

The statute requires us to measure excesdve earnings by whether "the earned 
retum on common eqmfy of the dedric distribution utilify is significantiy ill excess of the 
retum on common equity" earned by comparable comparaes. Secticm 492iB.143(F)/ Revised 
Code. Whetiier any differentid between the ROE of the dectric utilify and that erf the 
comparable compaWes is significant necessarily depends on factors related to the 
individud electric utilify under review. While a statisticd andysis of the variaticm in 
returns amcxng compaWes faedng comparable budness and financid rides ean provide 
useful iWormation, as indicated In our deddon in 09-786, we wHI not rdy estdudvdy cm a 
statisticd approach or set a g^eric bright line thrediold based oWy em variations in tiie 
returns of the comparable coir^aWes. 

We find that not oWy does AEP-OWo's prc^osed SEET asalyaia rdy exefWdvdy on 
a bright line stetisticd test for ite SEET tiireshold, it relies on the stetii^icd andyds to the 
point of producing an unrealistic and indefensible result. If the Commisdem were to 
accept AEP-OWo's SEEI andysis to determine tiie threshold ROE for CSP at 2251 percent, 
the Commission would be forced to accept an dectric utilify ROE of less tiiari 2251 peroait 
as not dgnificantiy excesdve. Without additiond comparisons to justify ite SEET 
tWeshold for CSP as reasonable, we condude that AEP-OWo improperly reBed on a 
stetisticd test for ite SEET tiireshold. In light of the Commisdon's lejectiort of Customer 
Parties' development of the comparable group of comparaes, we also r e ^ their SEET 
tWeshold range of 11.58 to 1358 percent. Not oWy do we reject Customer Parties' SEEI 
tWeshold range in this case, we do not bdieve that thdr use of a 200-400 basis pointe 
adder to the benchmark ROE of the comparable group of compaWes Is optimally related to 
the ptirpose of the SEET. We find the conceptual constmct of Staff's proposd to use a 
percentage of the average of the comparable compaWes to be more appro[^aldy rdated 
to tiie purpose of fhe SEET. 
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Although the purpose of tiie SEET is to be a statutory ê hedc on rates that result in 
excessive earnings, we find that one erf the impacts of the S ^ T creates synaAetry with our 
obligation to ensure that a company may operate successfully, maintain fidandd integrify, 
atiract capitd and compensate ite investors for the risk assumed. Anumg the parties' 
positions we find that Staff's bade methodology best gives effed to the statutory dedgn to 
create such symmetry. SpedficaUy, the Commission is persuaded by the fact that Staff's 
proposed adder's impart, if subtracted from the comparable ROE bendunark yidds a 
result that is similar to the company's <x»t of debt. Givoi the Commisdon's adc^ t̂icm of 
an 11 percent ROE, the impact of a 50 percent downward adjustment to'the comparaWe 
ROE resulte in an earnings of 55 percoit, wWch is similar to CSFs embedded cod oi dd^t 
Therefore, 50 percent is a reasonable guide for esteblidiing an adder. 

Additionally, when there is a differentid by wWch the retum for a q>edfic dectric 
utilify exceeds the safe harbor thrediold established in 09-786, the Coarunisdon mud 
attribute any such amount to and allocate it between earnings that are dgnificantiy 
excesdve as a result of adjustmente in the utilify's ESP, or to eaixdx^ tiiat are not 
significantly excessive because they reflect utilify specific factors, are reasimable given tlw 
utility's actud perfonnance or are attributable to factors imrdated to the ESP. 

Turning first to utilify specific factors related to invesfanent reqWremaite, risk, azKi 
investor expectations, the Commisdon must recognize that a oompariscm to e>thar firms 
will not fully capture company specific factors wWdi influaice whethdr a retum is 
sigraficantiy excesdve. On a going forward basis, the Commisdon e9q>ecte to refine the 
quantitative andysis associated with these factors through foture SEET proceedings. 

In its SEET applicatiem, as set forth in the Order in 09-786, Mr. HamrtKk discusses 
at length in Ws testimony the various factors wWch the Commisdon indicated it would 
take into condderation in tiie establidiment of tiie levd of dgnificantiy excesdve earnings. 
Mr. Hamrock discussed the capitd commitmente made by CSP for b c ^ :%10 and 2011, as 
well as the various business and finandd risks faced by CSP. The witn^s dso aq>lairM!d 
severd ways in wWch CSP has demonstrated podtive management performance in 
severd areas. He discussed the improved service reliafollify experienced by CSP 
customers firom 2003 to 2009 and the varfous technologicd umovaticms CSP has initiated, 
such as gridSMART, to ite leadersWp in energy effidency and peak demai^ re9|xmse 
programs. CSP continues to make extensive capitd investmente in the stete of CAiio. 
Customer Parties raised a concem that CSP was not making a firm commttmenl to ite 2010 
budget. The Commission notes that, on cross-ecamjnation, it was eiemonstrated that CSP 
is indeed committed to spending the prelected capitd budget for 2010. 

In terms of the various business and finandd risks discussed by Mr. Hamrodk in 
Ws testimony, the Commisdon cemcurs that CSP is fadng various budness and finandd 
risks. Despite the use of riders, some bypassable and other nontrypassabl^ riders, the fad 
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remains that iWtid capitd outlays must be made to fund many erf the activities 
enumerated by CSP. In addition to iWtid capitd outiays that CSP must make in order to 
fund its obligations under ite ESP and ite providon of service in general, tiiere are o/̂ tveac 
risks, not dearly assodated with a rider, of vdiie^ the Commisdon mi:^ remain mindful. 
For example, tiie Commisdon concurs with CSP that dectrk utilities are not assured 
recovery of their generation assete due to the change in the regulatory environment; ihe 
prospect of Wture industry restiructuring and carbem regulation is unknown; and znaiket 
prices for generation-related services are volatile. Lastiy, the ComrWsdem gfyes 
consideration to the challenge of fulfilling the various mandates of SB 221, wxtiun the 
context of a rapieily changing dedric market. 

The Commisdon also takes into condderation the fact tliat CSFs service rdiaWlify, 
both in terms of the number of outeges experienced by ite customers and the l e n ^ erf 
those outages, has improved. CSFs actud frequency of outages (SAXFI) went from 1 Jtl in 
2003 to 1.31 in 2009. During the same period, CSFs number and duration of outages 
(CAIDI) went firom 148.6 to 122.6. 

Additionally, the Commisdon notes that CSP's mod recentiy auth^nized ROE was 
12.46 and, while dated, it may still be influencing earned returns and dunild be 
acknowledged and considered. We also believe, in lig^ of the current economic dtuatkai 
across the state, it is unreasonable to overlook economic volatllify in ttie SEET andysis. 

The Commisdon also bdieves exmdderation should be given to C ^ S otmunitment 
to innovation. In particular, the Ccnnmisdon believes that cxmsideratiem dimdd be gjven 
to CSFs gridSMART program. CSFs gridSMART program is a holistic approach to the 
deployment of gridSMART and, as swh, as noted by Mr. Hamroeik, recdved the Wĝ hest 
rating among dl demonstration graW applicatfons to the U. S. Department erf Energy. 
Further CSP has agreed to iWtiate a Phase 2 gridSMART program.20 

Lastiy, the Commission must also indude in ite condderation G ^ s effrarte to 
advance OWo's energy policy and future committed capitd investmotite. CSP for 
exceeded the established benefhmark requiremente both in the area of energy effidency 
and peak demand response. CSP continues ite iimovation efforte and dedicaticm to Ohio's 
energy policy by ite commitment to provide $20 million in funding to a solar project in 
Cumberland, OWo. Not oWy vdll this project advance the state's en»gy policy, but it will 
dso bring much needed economic developmeW activify to OWo. Variuoiis fMurties noted 
that tWs commitment was contingent on severd otiier factors and questioi^ the 
appropriateness of giving any condderaticm to this investment. The Commisdem remains 
confident that this project will move forward and the funds will be expet^ed for tiiis 
project in the near foture. Neverthdess, should tfiia p r q ^ not move forward in 2012, 

20 See AEP-OMoNoHce of Withdrawal of the Stipulation filed December 16,2010. 
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sudi that the ftmds are expended in 2012, the Commissiem requires tiie $20 milliem to be 
spent in 2012 on a similar project. 

Giving due consideration to the aforementioned factors, and tei|9dng in nund the 
nature of the SEET, tiie Commissiem bdieves that Staff's 50 percent basdine adder diould 
be adjusted upward. Thus, the appropriate percentege to be added to the meam oi tiie 
comparable group comparaes is 60 perceW whic^ in this case yklds a SEET thrediold of 
17.6 percent. 

C. Adjustmente to CSFs 2009 Earnings 

1. Off-svstem sdes 

(a) AEP-OWo's SEET application exdudes OSS 

AEP-OWo submite that ite ROEs should be reduced for OSS margins (after fedecd 
and state income taxes). Based on AEP-OWo's interpretation of Sectioti 4928.143(F), 
Revised Code, oWy those earnings resulting fiom adjustmente incWded xn AEP-OWo's 
ESP are part of the SEET anafysis process. AEP-OWo reasons tiiat OSS miargins are based 
on wholesde transactiems, approved by FERC, and exduding OSS margins firom SEET 
complies with weU-settied foderd cemstitutiond law. AEP-OWo ai^ues that under federal 
constitutiond law, the State is preempted from interfering with the CompaWes' abOify to 
realize revenue rigWfuUy recdved from wholesde power sales puxsuaant to contra^ or 
rates approved by FERC. Pacific Gas & Electric v. Energy Resources Gwtm., 461 US. 190 
(1983) (Energy Resources Comm.); Nantahdia Paiver & Light Co. v. Thomburg, 476 US. 953 
(1986) {Nantahak): Mississippi Pouxr & Ught v. Mississippi, 4S7 US. 354 a988) (MP6'L); 
Pacific Gas & Electric Co. v. Lynch, 216 F. Supp. 2d 1016 (N.D. CaL 2002) (lyncfc). AEP-OWo 
extends that reasoning to condude ttiat, just as tiie stete may not trap FERC-approved 
wholesde power coste, it may not, in effect capture or dphon erff ihe revexiue tiie 
CompaWes receive from FERC-approved wholesde sdes for tlie purpose of reducing the 
retdl rates pdd by OWo customers. Any such order by the Commisdcmr accordiri^ to 
AEP-OWo, would conflict witii the Federd Power Act and Congress' powar tmcks* fhe 
Supremacy Clause. AEP-OWo further alleges that this type of economic protecticmism 
would dso violate the federd Commerce Clause. Neof England Poaxr Co. v. New 
Hampshire, 455 US. 331 (1982) (NEPC). Thus, AEP-OWo declares tiiat it woWdbe unlawftil 
for the Comparaes' OSS earnings to be induded in the computetion of any dgW&antiy 
excessive earnings. To that end, AEP-OWo proposes that, to avoid any jurisdictiond 
conflict, OSS margins be exduded from AEP-OWo's earnings to comply with Action 
492S.143(F), Revised Code. Consistent with this reasoning, AEP-Ohio reduces it eami i^ 
attributable to common stodc after taxes and adjuste ite ROE for CSP fixsm 20.84 percent to 
18.31 percent. (Cos. Ex. 4 at 5-6, Ex. lEM-1; Cos. Ex. 6 at 6-7.) 
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(b) Staff's positions as to OSS 

Staff takes no position on the Indudon or exdudon of C ^ frcmi tiie SEET and3rsis. 
However, Staff argues that the Comparaes' cdculation to exdude C ^ firom CSFs earned 
ROE is incorrect According to Staff, to appropriatdy exdude OSS mat^m fixan CSFs 
earned ROE there must be an adjustment to tiie equity base erf the ROE. Staff »%iste tiie 
denominator, common stock eqmfy, to account for that part of the equify whidh finances 
the generation plant wWch fadlitetes OSS. To make the adjustment, SiaS first cdculates 
the amount of equify that supporte production plant, wWch is 515 peroezit erf CSFs totd 
eqmfy. The next step is to allocate that portion of equify to OSS by udng l4ie ratio erf sales 
for resde revenues to totd sdes revenues, wWch ec]uaJs 13.9 percent. Staff̂ s calculaticm 
resulte in $93.4 million of the totd average equify of $1302.6 million bdng allocated to 
OSS, leaving the remaining average eqmfy bdance at $1,209.2 milliem. Ats ae^ t ed by 
Staff, CSP's ROE after exdudmg OSS, adcnowledgmg the oorresponditi^ equify effod, 
produces an earned ROE of 19.73 percent as opposed to the 18.31 percent olfered by CSP. 
(StaffEx.latl9-21,Ex.3.) 

Customer Parties oppose any ac^ustment to CSFs earned ROE of 20.84 percent 
Nonetheless, if the Commission decte to exdude OSS margins fiexm CSFsi rained RO^, 
Customer Parties aelmit that the Staff's proposed revidem to the calculation is an 
appropriate starting point dthough it imderstetes the company's earned rdum. QiMn* Inv. 
Br. at 29-31.) 

AEP-OWo explains that, despite Staff's claims that the CompaWes' caladatikm to 
exdude OSS firom CSFs earned ROE needs to be refined, accx r̂ding to AEP-QWo, tiie 
cdculation is consistent with the Commissicm's directive as to tiie cdculation of equify in 
09-786 (Cos. Ex. 4 at 4-5; Tr. at 78).zi 

(c) Customer Parties' position on OSS 

Customer Parties, as supported by OPAE, vdiementiy oppose any aeî uAment to 
CSFs earned ROE of 20.84 percent induding OSS. Cudomer Parties reasoh that OSS are 
sdes by the utilify to individuals or entities tiiat are not OWo retail customers. O ^ are 
possible. Customer Parties explain, by gaieration plant that otherwise produces power for 
OWo retail electric customers; generation fadfities built for the benefit of and funded by 
OWo customers. Customer Parties are adamant that CSFs jurisdictiond customers hacve 
funded a retum on as wdl as a return erf the generation assets used for OSS transadicms. 
Thus, Customer Parties and OPAE reason that it is oWy eqWtable to indude OSS earnings 
in CSP's SEET cdculation. Oeant Inv. Ex. 2 at 22-24; OPAE Br. at 4-7.) 

21 09-786, Order at 18 gune 30,2010); Bitry MI Rehearing at 6 (August 25,2010). 
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Customer Parties offer tiiat in 2009, CSFs eammgs from OSS were $32;977 miUion, 
in comparison to CSFs totd earnings of $271504 million, 12.1 percent of | CSFs totd 
earnings. If, as AEP-OWo requests, earnings from Ol^ are exduded fiom the SEET 
andysis. Customer Parties argue tliat tiie Commissiem would be comparing S7i5 paroent of 
CSP's earnings to 100 percait of the earnings of the comparable group of compaWes, 
biasmg the SEET andysis in fovor of AEP-OWo. Customer Parties plead that such a 
comparison is in conflict with tiie language of Section 4928.143(F), Revised Code, and wiH 
render the SEET andysis meaningless and asymmetricd. Further, Cudomer Parties 
contend that OSS are an inherent con^onoit of the company's earnings, as prescribed by 
generdly accepted accotmting principles, as such earnings are reported to the Securities 
and Exchange Commission (SEQ and FERC. Customer Parties deeflare that nuxlifyuig 
such reported earnings would be inconsistent with federd law as wdl as FERC and SBC 
accounting standards. Oe>int fiiv. Ex. 2 at 21-24; Cos. Ex. 4 at Ex. TEM-1.) 

Moreover, Customer Parties note that OWo customers are paying CSP for ite energy 
effidency programs instituted pursuant to Section ^28.64, Revised Codt^ whlkih fodlitete 
OSS. On that basis, Custcmier Parties believe it is unreasemable to exdiule OSS margins 
from the SEET andysis. Incorporating OSS margins in the SEET andysis serves as a form 
of off-set to the energy effidency costs incurred by CSFs customers and premiotes the 
poHcy of the stete, under Section 4928.02(A), Revised Code, to ensure the availabilify of 
reasonably priced retail dectric service to OWo's ccmsumers. (Joint Int Ex. 2 at 23-24; T .̂ 
253-254.) 

In regard to the FERC jurisdictiond daims made by AEP-OWo, Customer Parties 
retort that there is no valid federd preemption prcdubiting ccmdderation of OSS earnings 
in retail ratemaking. Customer Parties assert that severd other state oommisdons have 
done so. (Joint Inv. Ex. 2 at 24.) 

(d) Commisdon deddon on OSS margins 

Witially, the issue of OSS margins in tiie SEET andysis was conde]«ed by the 
ComxWssion in AEP-OWo's ^ P prcxsedings. Numerous intereded stakeholdos also 
partidpated in 09-786 and offered thdr positiem on the issue of OSS in that procseding. 
While the Commisdon offered guidance em numerous a^^ecte of tiie issues rdsed as to llie 
application of the SEET, in regards to OSS, the Commission determined that the issue VKB 
more appropriately addressed in the individud SEET proceedings. As tiie Commiraaon 
had hoped, in this case the CompaWes and Custemier Parties have expaaxded did clarified 
their positions and have provided context to the effecte of eacih peisition presented as part 
of tWs SEET andysis. 

We are required to condder not emly whether the electric utiHfy had dgnificantiy 
excessive earnings but also whether ite earnings are the result of adjustments in ite ESP. 
Where it can be shown that the electric utilify received a retum on ite O!^, wWedii if 
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included in the cdculation could unduly increase its ROE for purposes of SEET 
comparisons, OSS margins and the related equify in generation faciBties diould be 
exduded fiom the SEET cdculation. Thus, without reaching tiie federd and ccmditutiond 
law argumente, we will exdude OSS and tiie portion of generation that $iqf̂ p<»rte OSS from 
die SEET andysis. 

Witii tiie exdusion of OSS margins fiom the SEET andyds, we find it necessity to 
correct, as Staff recommends and Customer P&rties at least accept as conceptually correct, 
to account for the equify ef£ee:t of tiie exdudon. Therefore, we reduce C ^ s earnings to 
exdude OSS and similarly adjust tiie cdculation to account for that portkm of the 
generation facilities tiiat supports OSS. Accordingly, the Commission reKalculates CSP's 
ROE, exduding OSS and incorporating tiie equity effect of exduding OSS, to be 19.73 
percent. 

2. Deferrds 

(a) AEP-OWo 

In AEP-OWo's SEET application, the CompaWes exdude what it refers to as 
"significant" deferrals- deferred fod adjustment dause revenues (indudii^ fhe i n t e r s em 
carrying coste and the eqmfy canying coste compemait on the deferred fud) ax^ deferred 
economic devdopment rider (EDR) revenues from CSFs ROE for SEET purposes, thereby 
reducing CSP's ROE from 18.31 percent (with OSS exduded) to 15.99 percent (exdudhig 
both OSS and dderrals) for 2009. AEP-OWo cdculates CSFs deferrals to totd $47^1 
million. AEP-OWo argues that this exdudon is criticd for the ComcpaWes to preserve the 
probabilify of recovery of the dderred foel cost as it is a necessary bads for the utilify to 
record and maintain tiie regulatory asset on ite bdan<» shed and fbr tiie Cemimisdcm to 
direct the phase-in of rate increases as permitted pursuant to Secticm #28.144, Revised 
Code. The CompaWes also argue it is inappropriate for the Commission to ccmdder 
refunding eammgs through the SEET andysis that tiie CompaWes have nerf actually 
collected from customers. (Cos. Ex. 6 at 13-15; Cos. Ex. 4 at 12-16, Ex. TEM-6.) 

(b) Other parties' podtion regarding deferrals 

(1) Customer Parties 

Customer Parties view FAC and EDR deferred revenues as deferred Irate increases 
pursuant to the ESP wWch contribute to the earnings approved by the Commisdem and 
subject to refund to customers. Cudomer Parties argue that deferred expemes only affiect 
earnings in the year of the deferrd and there is no effect on earnings in foture yraura. In 
foture years, revenues and expenses are matched with no effect on earning Customer 
Parties recommend that any excess earnings fird be used to eliminate or reduce tiw 
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regulatory asset created by the deferrd on the dedric utilit/s books as G|f tiie date tlie 
refund is effective. (Joint Inv. Ex. 2 at 6-7̂  15-16,25-26.) 

(2) Staff 

Like O ^ , Staff takes no podtion cm the indudon or exdudem of deforda from the 
SEET andysis. However, like the adjustment for C ^ , Staff argues that the Compames' 
cdculation to exdude deferrals from CSFs earned ROE is incorrect and requires an 
adjustment to the denominator to account for the eqmfy effied of fhe dcdusiem firom 
revenue. As adjusted by Staff, CSFs ROE to exdude deferrals, adcnowledging tiie 
corresponduig eqmfy effect, produces an earned ROE of 18.74 percent as opposed to the 
1852 percent (dderrals oWy exduded) offered by CSP. (Staff Ex. 1 at 19-21, Ex. 3.) 

(c) Commission deddon on deferrals 

UWike O ^ CHT extraordinary or non-r»nirring items, defierraJs dKntld not be 
exduded from tiie dectric utilify's ROE as requested by AEP-OWo. CcmdstenI with 
generally accepted accounting prindples, dderred expenses and tiie asecxdated regulatory 
liabilify are reflected on tiie electric utility's books when ilie expense is incurred. 
Subsequentiy, with the receipt of deferred revenues, there is an equd amortization of tiie 
deferred expenses on the dectric utility's bcx>ks, such that there is no effect on earnings in 
foture years. Accordingly, we are ncrf persuaded by the argumente of AEP-(%io to adjud 
CSP's 2009 earnings to account for certain significant deferred revenue. 

D. Capitd requiremente for foture comiWtted OWo investment^ 

In support of ite foture committed investmente, AEP-OWo offered ite actud 
construction expenditures for 2007 through 2009 and capitd budget forecad fiw 2)10 imd 
2011 categorized by new generaticm, enviremmentd, other generation, transmdsdemr 
distribution, gridSMART and corporate/otiier. For the ESP period, AEP^Cftdo oHets a 
plan to invest $1.67 WUion in OWo. More specifically, AEP-C»do had totd exmdzuction 
expenditures for tiie year 2009 for CSP of $280,108 million, and for 2010 and 2011 projected 
construction expenditures of $256,100 million, and $186,969 million, r^$>ejctivdy. Over 
and above the foture committed Investmente set forth in the Comparaes' condruction 
expenditures and budget projections, AEP-OWo notes a commitmaiit to make a capitd 
investment associated with the company's compliance with its dtomative energy portfolfo 
requirements pursuant to Section 4928.64, Revised Code. CSP has made a comiWtment to 
invest $20 million to support the devdopment of a large solar farm near Ciunberland, 
OWo, and entered into a 20-year purchase agreement for all of the facalify's power. <̂ 0P 
dso plans to expand ite gridSMART projed to Ite entire service territory. (Cos. Ex. 6 at 16-
18, Ex. JH-1; Cos. Ex. 8 at 7; Cos. Br. at 67-72; Tr. 289-290,687-^90.) 
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1. Opposition to the committed foture investment daims 

CustomCT Parties opine that condderaticm of foture cemtmitted investmente is a 
factor to be conddered in assodaticm with the devdopment of cemiparaUe coimparaes, the 
establishment of the tWeshold ROE and any adjustment to the tiirediold. To that end. 
Customer Parties note that its development of the comparable group of cemipaWes 
indudes consideration of the fixed asset turnover ratio as part of the budness and finandd 
risk measures. lEU-OWo and Customer Parties also note that, udng CSFs 2009 
construction expenditures as a baseline of $280,108 million, CSFs budgeted projections are 
dedinrng tiirough 2011. The mtervenors argue that the Commisdon should fioiiy condder 
foture comiWtted inveshnente during the ESP period that are funded by tiie dectric utilify 
itsdf and wWch are beyond the utility's normd rate of funding. Further, CustcmMer Parties 
challenge AEP-OWo's commitment to oonstract the projecte cm wWdh the budget 
projections are devdoped. In light of the tenuous nature of the comiWtted foture 
investmente, and the fact that CSFs foture capitd commitmente are dedinii^ during tiie 
ESP period. Customer Parties implore the Conunisdon that, dtliough it is required to ^ve 
condderation to the electric utilify's foture committed capitd investmente in OWo, in this 
instance, it is not appropriate to take foture investmente into ccmdderatiim. OPAE joins 
Customer Parties in its condudon that there should not be an upward adjudment In the 
SEET or a reduction in any refund due customers for foture committed Iny^imente. (Joint 
Inv. Ex. 1 at 13; Joint Inv. Ex. 2 at 29-30; Joint Inv. Br. at 47-56; OPAE Reply fe. d 9; lEU-
OWo Br. at 22-24.) 

In its respemse, AEP-OWo notices that Staff did not acknowledge the evidence 
offered conceming the CompaWes' committed capitd investmente and stdses that the 
other parties to the proceeding misdiaracterize the approximatdy $1.7 bUBon kiveshcnente 
as merely "business as usud." AEP-OWo argues that Section 4928.143(F), Revised Code, 
clearly allows the condderation of the utiUt3r's foture committed Investmente wiflu>ut 
limitations as to ESP period and no language In the stetute requires tiiat the ilivesbnenl be 
unreimbursed dwdreholder-funded contributions. AEP-OWo is of titie apixmn tiiat the 
statute does not require the foture investment to be extraexrdinary in comparisem to an 
Wstoricd baseline of investmente The CompaWes refy on the language in Rule 4^1:1-35-
03(C)(10)(a)(iii), OJ^.C, in suppcnt of the notion that tiie capitd budgrt forecaste are 
indicative of the electric utilitj^s "capitd requiremente for foture committed itivestmente." 
AEP-OWo contends it would be arWtrary and capridems to oWy condder the dectric 
utility's incrementd fotiure capitd investaiente that increase annually yedr-aftor-year. 
AEP-OWo reiterates that while all of the projecte in the forecasted btidget have not 
completed the management review process, approximatdy 90 percent of the projecte lided 
for 2010 and 70-80 percent of the projecte listed for 2011 have recdved tiie n&xssaary 
management approvals. (Cos. Reply Br. at 28-35.) 

Commission Dedsion 
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As required by the stefote and as discussed above, the Comnusdoh condd^ed the 
dectric utility's foture comrmtted capitd investmente when rendering ite deddem cm the. 
SEET. 

2. Otiier adjustmente to CSFs 2009 Eaminys 

(a) AEP-OWo 

As part of ite SEET application, AEP-OWo presented a narrathre erf iirfcmnaticm 
regarding the CompaWes' risk and performance. AEP-OWo notes that as an OWo dectric 
utilify that owns generation, it faces numerous risks induding rides assodpted with: the 
lack of guaranteed recovery for generation assets; customer shopping; tiie term of the 
CompaWes' approved ESP and the unantidpated shutdown of goierdion stations; 
environmentd regulation; and maricet-prioe impact for gero»atiem-rdated services. 
Further, the CompaWes contend that they face risks associated witii the vaiidnlify and 
imcertainfy of ite retail revenue stream and weatiier. 

As for the CompaWes management performance and industry benchmarks, AEP-
OWo notes that since W(B, CSP and OP have consistentiy performed very wdl on 
customer satisfaction surveys. Furtiier, AEP-OWo notes that Ite SAIFI and CAIDI have 
improved since 2003 through 2009. The Con^aWes stete that they are leaders In tiie 
industry regarding advances in dectric generation and transmisdon tedutobgies. CSP 
and OF invest in OWo and maintain a dgnificant tax base throughout the steite with a totel 
econoiWc impact that exce^is $2 billiem par year. CSP states that ite gridSMART p r o ^ 
recdved the Wghest rating among all sudi ^plications presented to the U.Su Department 
of Energy (US DOE). AEP-OWo asserts tiie CompaWes regularly partJdpate in various 
industry efforts to strengthen interoperabilify standards and cyber securlfy4 AEP-C»iio is 
working in collaboration with US DOE to advance carbon capture and see{uedration 
technologies. AEP-OWo also cilaims that ite energy effidoicy and demand reducticm 
programs have the potentid to save OWo consumers $630 milHon and reduKe power plant 
emissions. Finally, AEP-OWo emphadzes that CSP acWeved 202 percent and OP achteved 
171 percent of their respective energy efiidency benchmarks for 2009. (Cos. Ex. 6 at 19-24, 
Ex.JH-2.) 
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(b) Other parties' podtion 

Customer Parties reason that any cemdderation of the additiond factcm» offered as 
directed in 09-786 do not negate any dg^cantiy excesdve eami i^ by CSP in 2009 and 
any consideration of such factors as to CSP and OP, johitiy, or AEP-Ohio, dre prohibited 
pursuant to the language of tiie statute. Indeed, Cudomer Parties assert that the retum em 
equify in CSP's last generd rate case was 12.46 percent,22 the most recent ROE in CSFs 
rider cases of 10.50 percent,^? and the company's 2009 actud ROE of 20.84 percent is a 
strong indicator of sigWficantfy excesdve earnings. Fvtrth^, Customer Parties argue that 
evidence presented by AEP-OWo on the busuiess and finanedd ridfs faced by CSP does not 
justify any additiond further condderation than what the CompaWes have reflected in 
their comparable group of companies. Customer Parties and OPAE exffn that onfy a atnaQ 
portion of CSFs customers are actually shopping and, according to thdr calculatiems, CSP 
has been suffidentiy c»mpaisated for the shopping risk by ttie provider of lad reseni 
(POLE) charge. Ooint Inv. Ex. 2 at 30; Joint Inv. Reply Br. at 40-43; OPAE Br. at 6.) 

In addition, Cti^omer Parties argue there are other factors that reduce or neutralize 
tiie risks alleged by AEP-OWo. Customer Parties note that CSFs ESP indudes a FAC that 
protects CSP and OP against rising fod coste. Customer Parties also note that C ^ s ROE 
of 20.84 percent was the Wg^ed reported by OWo's decbic utilities; the Wjghed amemg tine 
company's affiliates in the AEP East power pool; and the Wghest ROE amkmg all investor-
owned regulated electric utilities in the UWted States. Customer Parties submit tiid these 
factors Hkewise must be considered by the Commisdem in making ite decision as to CSFs 
2009 earnings. (Joint Inv. Ex. 2 at 18-20; Joint Inv. Reply Br. at 44-48.) 

Commissiem dedsion on additiond factors 

As discussed previoudy in our discusdon of the SEET tiireshold, 'ttie Conunisdcm 
has considered these argumente in ite establishment of tiie tWeshold. 

Commission's Condusions Refardln^ AEP-OWo's 2009 SEET 

In consideration of the Commisdon's condudon as discussed above regarding the 
application of the SEET to OP for 2009, the Commisdon finds that under any parties' 
proposed SEET andysis presented in tWs proceeding, OFs earned ROE is less than 200 
basis pointe above the mean of the comparable group of compaideS. Thus, tiie 

22 Tr. at 214-216. 
^ In the Matter of the Application of Coiumbus SouBiem Power Company and Ohio l^jwer Company to E ^ i M ^ 

Enviromnental Inoestment Carrying Cost Riders, Case N a 10-155-EL-KDR, I%iding & Older (August 25, 
2010); and In the Mttter of ihe ApplicaUott cf Colundna Southem Power Company to Update ib gridSMART 
Rider, Case No. 10-164-EL-RDR, Kndi i^ & Order (August 11,2010). 
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Commission condudes that OP did not have dgWficantiy excessive earWngs for 2009 
pursuant to Section 4928.143(F), Revised Code, and the Commisdon's directives in 09-786. 
Next, in regard to CSP, consistent with the findings discussed above, the (Zcmurdssiem 
finds: 

CSFs earned ROE for 2009 
Exdusion of OSS with eqmty effiect 

Threshold ROE for 2009 SEET 

Difference (19.73 -17.6) x $ 20.039" 
CSP's 2009 Significantiy Excesdve Fammgs 
Subject to Retum 

Percent 
20.84 
19.73 

17.6 

2.13 

$inmsllscms 
271.504 

42.683 

4 2 . ^ 

The Commission directe CSP to apply the dgWficantiy excesdve earWngs, as 
determined in this OpiWon and Order, first to any defrarrda in the FAC account on CSP's 
books as of the date of this order, witfi any remaining bdance to be credited to CSFs 
customers on a per kilowatt hour basis beginning with the first billing cyde in Fdnru^ 
2011 and coindding with the end of the current ESP period. Additionally, the 
Commission finds that any balance credited to CSFs customers will not be deehicted finm 
the Company's earnings for purposes of ti« 2011 SEET review. 

In the CompaWes' ESP case, the ComiWssiem approved an increase ill rates fe» 2011 
of sbc percent of totd WIL With the Commission's determination of significantiy exce»ive 
earnings for CSP hn 2009, the Ccmimisdon directe CSP, consistent with this C îjrdofn and 
Order, to adjust its tariff rates, accordingly. 

Finally, in regards to Staff' recommenelation to offer a benchmaric ROE based on an 
index or combination of indices as the starting point for the aimud SEET, the Commission 
will continue to consider the proposd and address any amendment to the SEET process by 
entry to be issued in the near foture. 

24 Joint Int. Ex. 2 at 17. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW: 

(1) CSP and OP are public utilities as defined in Section 4905.02, 
Revised Code, and, as such, the compaWes are sulked to the 
jurisdictiem of this Commisdon. 

(2) On September 1, 2010, CSP and OP filed an application for 
adminisfaration of the SEET in accordance with Sectkm 
4928.143(F), Revised Code. 

(3) Intervention in this case was granted to OCC, IEU-CAiio,OPA ,̂ 
OEG, APJN, OMA, OHA and The Kroger Company. 

(4) The hearing in tiiis case conunenced on Odober 25,2010, and 
conduded on November 1, 2010. Three witnemes testifi«i cm 
behalf of AEP-OWo, two witnesses testified cm bdialf of 
Customer Parties, and one witnesses testified on bdialf of the 
Commisdem Staff. 

(5) Initid briefs were filed cm November 19, 2010 and/or repfy 
briefe were on filed on November 30,2010, by AEP-OWo, Staff, 
Customer Parties,25 lEU-OWo and OPAE. 

(6) AEP-OWo wdved ite right to further jurisdicticmalize ite 
earnings in this SEET proceeding. 

(7) OP did not have dgnificantiy excessive earnings for 20()9 
pursuant to Section 4928.143(F), Revised Code, aiul tiie 
Commisdon's safe harbor providon. 

(8) CSP had sigraficantiy excessive earnings for 2009 pursu^it to 
Section 4928.143(F), Revised Code. 

ORDER: 

It is, therefore, 

ORDERED, That lEUOWo's motion to dismiss AEP-OWo's SEET application is 
deWed. It is, further, 

ORDERED, That CSP apply the dgnificantiy excesdve earnings, as eletenWried in this 
OpiWon and Order, first to any deferrals in the FAC account on CSFs books as of the date 

^ The reply brief filed by Custoiner Parties did not indude OMA or OHA as a part^ to due briei Only 
OCC APJN and OEG are listed as parties to the reply brief. 
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of tills Order, witii any remaining bdance to be credited to CSFs customer bflls beginning 
with the first bilUng cycle in February 2011. The bill credit shall be on a kilowatt hour 
basis and coindde with the end of the current ESP period. It is, furtiier, 

ORDERED, That AEP-OWo comply with ite commitmente as set fi«tii in ite iwtice 
of withdrawal of the Stipulatioa It is, further, 

ORDERED, That a copy of this Opmion and Order be served upcm all parties and 
other interested person of record. 

THE PUBUC UTILITIES COMMISSION OF OHIO 

Stevefi^. Lesser, Chairman 

PaW A. Centolella Vderie A. Lennmie 

Chefyl L. Roberto 

GNS/JRJ/vrm 

Entered in the Journal 

JAN 1 1 2011 

Rene6 J. Jenkins 
Secretary 



Case No. 10-1261-EL.UNC 

BEFORE 

THE PUBUC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application erf 
Columbus Southem Power Company 
and OWo Power Company for 
Administration of the Significantiy 
Excessive Earnings Test under Section 
4928.143(F), Revised Code, and Rule 
4901:1-35-10, OWo Administi-ative 
Code, 

CONCURRING OPINION OF COMMISSIONER CHERYL L. ROBERTO 

I generally concur vdth my colleagues as to the matters discussed within ihe majorify 
opiWon and vrttii the ccmdusiem that CSP enjoyed significantiy excesdve earnings wWeii 
must be retumed to consumers. 

However, 1 would have preferred that my colleagues and I could Iteve conddered 
another alternative to the timing and methodology for the condderation erf Off Systens 
Sales (OSS). RecogWzlng that we may oWy consider excessive eamingsl resulting firom 
"adjustments" granted in an electric securify plan, we account for this by exduding the OSS 
from the return on equify (ROE) reported by CSP on its FERC Form No. 1, titereby reducing 
the reported ROE of 20.84 percent to 19.73 percent for purposes of the SEET andysis. I am 
concerned that this method may skew the SEET andysis by an improper wdgM>^g <̂  C ^ 
while also failing to account for any other earnings that were not! the result erf 
"adjustments." A better practice may have been first to detemdne what earWng^ are 
significantiy excesdve by calculating all earning over the SEET thrediold (i.e^ earnings that 
increased the ROE from 17.6 percent to 20.84 percent). Recognizing that some of ^vsse 
earnings were due to "adjustmente" but the remaiiung were due to any fiumber of fact€»rs, 
including but not limited to OSS, one could allocate the earnings between adjustment-
related and nonadjustment-related earnings The most strd^t-fcnrwdfd method to 
accomplish tWs would be to cdculate a simple ratio of totd reveaiue r^ulting from 
adjustments (collected and deferred) to totd earning. It is that ratio applied to the 
calculated significantiy excessive earnings that would reascmably idoitify what proportion 
of those eammgs resulted firom adjustxnents. However, because tiie record (Joes not contam 
totd earnings resulting from adjustmente both collected and deferred, this cdculaticm is not 
possible. 

Therefore, I concur with tiie majority. 

—^Xfcty6J^M:^>^ iN, . f^ 
Cheryl L. Roberto 
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Case No. 10-1261-EL-UNC 

BEFORE 

THE PUBUC UTIUTIES COMMISSION OF OHIO 

In the Matter of the Application of 
Columbus Southem Power Cemipany 
and OWo Power Cemipany fcjr 
AdmiWstration of the Significantiy 
Excessive Earnings Test under Section 
4928.143(F), Revised Code, and Rule 
4901:1-35-10, OWo Adminisbrative 
Code. 

FINDING AND ORDER 

The Commisdon finds: 

(1) By OpiWon and Order issued January 11, 2011 (SEET Ordejr), 
the Conunisston corwluded that pursuant to Secticm 4928.143(F), 
Revised Code, Columbus Southern Power Company (CSP) had 
significantiy excesdve earnings of $42,683 million for 2009; Ttie 
Commisdon directed CSP to apply the significantiy ejoeasiive 
eammgs first to any deferred foel adjustment dause (FAC).C(}ds 
on CSFs books as of the date of tiie SEET Order, witii ajiy 
remaining bdance to be credited to CSFs cudomers cm a j>er 
Idlowatt (kWh) hour basis beginning with the first billing cyde 
in Febraary 2011 and coinciding with the aid of the current ESP 
period. 

(2) On January 21, 2011, CSP filed tariffs to unplemeW the 
directives in the SEET Order. The proposed tariffs are to be 
effective with the first billing cyde of February 2011 and expixe 
with the last billing cyde of December 2011. CSP proposes that 
any over or under reconciliation be addressed ui the subsequatit 
FAC audit. Based cm CSFs cdculations, all CSP customers, 
including special contrad customers, will receive a credit * of 
$.001256 per kWh. 

(3) Upon further consideration of the application of the credit to all 
customer bills, the CcmuWsdon clarifies that reasemable 
arrangement customers who receive service tmder a discount 
rate supported by ddte revenue recovery are not entitied to 
both the discount rate and a SEET creefit. Accordingly, CSP is 
directed to revise the SEET credit cdculation to omit such 
reasonable arrangement customers and file revised tariffe. 
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(4) CSP is directed to immediately file revised tariffs cemdstent 
witii this Order to be effective with tlw first billing cyde erf 
February 2011 and expire witii the last billing cycle of December 
2011. hi light of the short timeframe remainit^ before th^e 
tariffs must go uito effects the Commission finds that the revised! 
tariffs shdl be approved to be effective as of the date erf filing, 
contingent upon find review by Staff. 

It is, therefore, 

ORDERED, That CSFs January 21, 2011, tariff filing, as modified by tiiis finding 
and order, should be approved as set forth in findings (3) and (4). It is, fiirttier, 

ORDERED, That CSP be autiiorized to immediatdy file, in find form four complete 
copies of tariffs consistent with this findmg and order. CSP diall file one copy In this case 
docket and one copy in the company's TRF docket (or may make such filing dectronically, 
as directed in Case No. 06-900-AU-WVR). The remaining two copies diall be dedgnated 
for distribution to Staff. Itis,forther, 

ORDERED, That tiie effective date of the new tarifte shall not be a date earlia ttian 
the date on wWch the revised tariffs are filed and the date tWs finding and cvder is issued 
for bills rendered with tiie first billing cyde of February 2011. It is, further, 

ORDERED, That nothing in this finding and order shall be Wnding upon this 
Commission in any subsequent Investigation or proceeding involving the justness or 
reasonableness of any rate, charge, rule, or regulation. It is, forthar. 
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ORDERED, That a copy of this Finding and Order be served upon all parties of 
record. 

THE PUBUC UTILITIES COMMISSION OF OHIO 

SlB^̂ SfiD. Lesser, Chairman 

-«̂ ».>fc.-, r>/^rf f lQ lHfL A ' Z i t e K ^ 
Paul A. Centolella Vderie A. Lemmie 

Cheryl L. Roberto 

GNS/ vrm 

Entered in the Joumd 

^MZi7im JAN 2 7 7011 

Rene6}. Jenkins 
Secretary 



BEFORE 

THE PUBLIC UnLTTIES COMMISSION OF OHIO 

In the Matter of the Application of 
Columbus Southem Power Company 
and OWo Power Company for 
AdmiWstration of the Significantiy 
Excessive Earnings Test under Section 
4928.143(F), Revised Code, and Rule 
4901:1-35-10, OWo Administrative 
Code. 

Case No. 10-1261-EL.UNC 

CONCURRING OPINION OF COMMISSIONER PAUL A. CENTOLELLA 

I concur in the result of the Cemimisdon's Finding and Order m that it produces 
an impact for consumers that largdy approximates that which I bdieve to be 
appropriate. While 1 find the Order's impact to be reasonable, for customers who are 
served under the Commisdon-approved spedd arrangemente adeiressed in the Finding 
and Order, I would have prderred to make the prospective adjustmente required under 
Section 4928.143(F), OWo Revised Code, by reducing the coste, incentives, and foregone 
revenues recoverable tWough the Company's unavoitiable Econemik Devd<>pm£9it 
Rider. 

Paul A. Centolella, Comi(iission«r 
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BEFORE 

THE PUBUC UTIUTIES COMMISSION OF OHIO 

Case No. 1M261-EL.UNC 

In the Matter of the Application erf Columbus 
Southem Power Company and OWo Power 
Company for Administration of the 
Significantiy Excessive Earnings Test under 
Section 4928.143(F), Revised Code, and Rule 
4901:1-35-10, OWo Administrative Code. 

ENTRY ON REHEARING 

The Commisdon finds: 

(1) On July 31, 2008, Columbus Soutiiem Power Company (CSP) 
and OWo Power Company (OP) Qointiy, AEP-OWo or;tiie 
CompaWes) filed an application for a standard service erffer 
(SSO) pursuant to Section 4928.141, Revised Code. The 
application was for an dectric security plan {^f) in 
accordance witii Section 4928.143, Revised Cexie. 

(2) On March 18, 2009, the Commission issued ite opIWem a i ^ 
order (ESP Order) mocUfying and approvmg AEP-OWo's ESP.̂  
By entiries on rehearing issued July 23, 2009 (First ESP EOR)i 
and November 4, 2009 (Second ESP EOR), tiie Commisdem 
affirmed and clarified certain issues raised ui AEP-OWo's jE^ 
Order. 

(3) On September 1, 2010, AEP-OWo filed tiie instant application 
for the administration of the significantiy excesdve eamjngS 
test (SEET), as required by Section 4928.143(F), Revised Cbde, 
and Rule 4901:1-35-10, OWo Adminisbrative Code (O. A.C). By 
entry issued September 21, 2010, as amended on October 8, 
2010, a procedurd schedule was esteblished for tills 
proceeding. 

(4) Motions to intervene were timely filed by, and interveitticm 
granted to, the following entities: ttie Office of the OWo 
Consumers' Counsd (OCC), OWo Energy Group ( 0 ^ ) i 
AppdacWan Peace and Justice Network (APJN), OWo 
Manufacturers' Assexiiation (OMA), OWo HcTspitd AssexJation 
(OHA), OWo Partners for Affordable Energy (OPAE), and 

In re AEP-Ohio, Case Nos. 09-917-EL-SSO and 09-918-EL-SSO. 
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Industrid Energy Uses-OWo (lEU-OWo). Pursuant to the 
entry issued December 1,2010, The Kroger Company (Kroger) 
was granted luWted intervention to partidpate in the SEET 
case. 

(5) On January 11, 2011, the Commission Msued ite OpiWonianel 
Order (SEET Order), pursuant to the requirements of Sedioii 
4928.143(F), Revised Code, and the Commisdon's directn^es fo 
In the Matter of the ItwesHgation into ihe Deoelopment of UUf 
Significantly Excesdve Earning Test Pursuant to Anmde4 
Substitute Senate Bill 221 fbr Electric Utilities, Case No. 0^786* 
EL-UNC (09-786). In tiie SEET Order, tiie Commisdon fcwmd 
that under any party's proposed SEET andysis presented in 
this proceeeling, OFs eamed return on equity (ROE) is 1^^ 
than 200 basis pointe above the mean of the comparable group 
of compaWes. Thus, tlie Commisdon conduded that OP did 
not have dgnificantiy eccesdve earnings for 2009 pursuaW to 
Section 4928.143(F), Revised Code, and the Commisdon's 
directives in 09-786. 

As to CSP, the Commisdon ultimatdy conduded tiia^ based 
on an eamed ROE of 20.84 percent for 2009, CSP hael 
significantiy excessive earnings of $41683 million; 
Accordingly, the Cemunission dlreded CSP to apply, the 
significantly excessive earnings, first to any deferrals in the fod 
adjustmeit dause (FAC) account em CSFs Imoks as of tiwdate 
of the SEET Order, witii any remaining balance to be crediteel 
to CSFs customers on a per kilowatt hour (kWh) bads 
beginning with the first billing cyde in Febraary 2011 and 
coindding vdth the end of the current ESP period. The 
Conunission dso concluded that any bdance credited to CSP's 
customers would not be deducted firom CSFs earning few 
purposes of tiie 2011 SEET review. 

(6) Section 4903.10, Revised Code, states that any party to a 
Commission proceedmg may apply for rehearing with r^^pect 
to any matter determined by the Commission, within 30 days 
of tiie entry of the emier upon the Commission's joumd. 

(7) On February 10, 2011, applications for rehearing were filid by 
Customer Parties,2 CSP, lEU-OWo and OPAE. Memoifanda 

2 OriginaQy, Customer Parlies included OMA and OHA. However, neidier die repty Iwirf nor the 
application for rehearing filed t ^ Custoiner Parties induded OMA or OHA as parties to ttte fdbadii^. 
Only OCC, APJN, and OEG are listed as parties to tfie reply brief and application for rehearing. 
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contra the various applications for rehearing were filed by CSP, 
lEU-OWo, Customer Parties, and OPAE. In tiieir applications 
for rehearing, the parties raise a number of asdgnmente of 
error, dleging that the SEET Order is u i ^ t unreasonable!, 
and/or uWawfui. 

(8) On January 21, 2011, CSP filed tariffs to implement j tfic 
directives in the SEET Order. CSP proposed tiiat any over or 
under reconciliation be addressed in the subsequent FAC audit 
and determined that based on ite cdculations, all CSP 
customers, includmg reasonable arrangement customers, will 
receive a creeiit of $.001256 per kWh. By entry issued January 
27, 2011, the Commission approved the proposed SEET tariff 
with clarification that reasonable arrangement customers who 
receive service under a discount rate supported by ddte 
revenue recovery are not entitied to both the discount rate and 
a SEET credit. Therefore, the Commisdon dhrected CSP to 
revise the SEET credit cdculation to omit such reasonable 
arrangement customers and file revised tariffs. 

(9) The Conunission has reviewed and conddered all of the 
arguments on rehearing. Any argumente on rehearing not 
specifically discussed herein have beei tWnrougWy and 
adequately considered by tiie Commisdon and are being 
deWed. 

Constitutionalitv and Application of Section 4928.143fFl. Revised 
Code 

(10) CSP argues that the Commission erred by concluding that 
Section 4928.143(F), Revised Code, provides ample durectiem to 
reasonably apply the stefote in tWs case. CSP presente tiuree 
arguments in support of this assignmeit of error. First, CSP 
notes tiiat the Conunisdon erred by concluding that Sediem 
4928.143(F), Revised Code, is not void for vagueness. Nexiv 
CSP claims that tiie Commission erred by determining that 
there is ample legislative direction to reasonably apply Section 
4928.143(F), Revised Code, m tiiis case. Last, CSP asserte tiiat 
the Commission erred in finding that the SEET issue is not 
fundamentally different from concepts the Commisdon 
regularly decides under OWo's statutory provisions for utility 
regulation. (CSP App. at 4-6.) 
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(11) The Commission fully addressed the argumente CSP raises in 
its first assignment of error at pag^ 9-10 of the SEET Order; As 
CSP has rdsed no new argument nerf already considered^and 
addressed by tiie Commisdon, we find tiiat CSFs fird 
assignment of error should be deued. 

(12) lEU-OWo raised dght argumente m support of ite position: that 
the SEET Order was ui^st and unreasonable.^ IEU-OW0 
argues that it was unreasonable for tiie Commission to have 
failed to order CSP and OP to refile tiieir testhnony anej 
supporting materials to fnroperly adelress the requirements erf 
Section 4928.143(F), Revised Code, and Rule 4901:1-35-10, 
O.A.C lEU-OWo next submite that tiie Commission errefi by 
failing to properly apply the SEET as outlined in Sectiem 
4928.143(F), Revised Code, and Rule 4901:1-35-10,0.A.C. Nex^ 
lEU-OWo argues tiiat the Commission erred by determining 
that the SEET may be measured by tiie totd company retum on 
common eqWty rather than the dectric distribution utility's 
(EDU) eamed retum on cemunon equity from the ESP. Even if 
reliance on totd company date was lawful, lEU-OWo asserte 
that the Commission failed to adjust appropriately net iiMxmne 
and common eqWty to account fully for the removd ô  off-
system sales (OSS) and other non-jurisdictiond effecte firoW tii0 
calculation of excesdve eammgs. (lEU-OWo App. at 5-14.); 

(13) The Commisdon fully addressed at pages 13-14 of the SEET 
Order the first four argumente rdsed by IEU-C3iio in ite 
application for rehearing. As lEU-OWo has raised no new 
argument not alr^dy considered and addressed by the 
Commission, we find that lEU-OWo's first four argumedte erf 
error should be deWed. 

(14) lEU-OWo next argues that the Commisdon erred by fdling to 
use the appropriate annud period to conduct tlie SEET as 
requured by Section 4928.143(F), Revised Code. lEU-OWo 
submite that the start date of the ESP was April 1, 2009; and 
thus, tiie annud period should have ended on March 31,2010, 
but that the Commi^lon once again relied on the noncompliant 
position that the ESP was retroactive to January 1, 2009. (IEU--
OWo App. at 14-15.) 

lEU-Ohio's first four assignments of error were grouped together for discussioii in it$ application for 
rehearing and wiU be treated similarly in diis entry on rehearing. 
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(15) As noted in the SEET Order at page 13, the Commissiem has on 
severd prior cxrcadons addressed ilie start date of AEP-CMo'S 
ESP. See AEP-OWo ESP Order at 64; Entiy Nunc Pro Tunc 
(March 30, 2009); and First ESP EOR at 41-45. As tiie 
Commission has already fully addressed this issue and because 
lEU-OWo has raised no new argument not ahready fully 
considered and addr^sed by the Commission, we deny lEU-
OWo's assigrunent of error on this matter. 

(16) lEU-OWo further argues tiiat tiie SEET Order was unlawful 
and unreasonable because the Commission foiled to cemq>ly 
with the policy of the stete as outlined hi Section 4928.02, 
Revised Code, to eisure the availability to consumete erf 
reasonably priced dectric service and eiKOurage , the 
competitiveness of OWo's economy (lEU-OWo App. at 17-19). 

(17) lEU-OWo's concem with the Conunissiem's order on this i^sue 
appears to be one of degree as the Commissiem dded with EEÛ  
OWo and witii tJie intervenors on the argument that CSP 
benefitted from significantiy excessive earning during 2009. In 
other words, lEU-OWo's argument appears to be predicated cm 
the position that the Commission's order did not go far erKmg^ 
in ordering customer refunds. lEU-OWo's assignment of errcnr 
is predicated on tiie position that there may be an 
understetement of tiie amounte by wWch CSP exceeded the 
significantiy excessive tWeshold and that C^o's 
competitiveness is being harmed because AEP-OWo retaU 
customers may be carrying more than their fair share of the 
profitebility acWeved by the parent American Electric Pbwear 
Company, Inc. The Commission fuUy explained, in the SEBt 
Order, the rationde for rendering the determination that: CSP 
benefitted from dgnificantiy excessive earnings during 2009 
and the appropriate level of refonds to be retumed to 
customers pursuant to Section 4928.143(F), Revised Code. 
Aside from the issues addressed in the SEET Order, lEU-OWo 
has not demonsfrated the presence of any other significant 
factors that has caused OWo customers to carry more tiian thdr 
fahr share of the pareit company's profitebility. lEU-OWo'S 
assignment of error cm this matter is, tiierefore, deraed. 
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Comparable Group of CompaWes, Retum on Equify of Compara|ble 
CompaWes and SEET Threshold 

(18) OPAE argues the SEET Onler is unreasonable and unlawful 
under the requiremente of Section 4928.143(F), Revised Code, 
in ite rejection of Customer Parties' methodology did 
composition of tiie comparable group of compaWes, tiie 
comparable compaWes' benchmark ROE of 9.58 percent and 
the establishment erf tiie SEET threshold range of 11.58 percent 
to 13.58 percent based on a 200-400 basis points adder over; tiie 
comparable compaWes' ROE. OPAE also argues ttuit the SÎ ET 
Order ^ unreasonable and unlawful for failing to make, in 
OPAE's opinion, the statutory refund required based on the 
arguments of Customer Parties. (OPAE App. at 3-8,14-16.) I 

(19) Similarly, CSP dso argues that tiie SEET Order Is uWawful and 
unreasonable m ite failure to adopt AEP-OWo's metiicxi; for 
establishing iiie benchmark ROE, determination of dgnificantiy 
excessive earnings at approximately two standard deviatiems 
above die benchmark ROE, and adoption of tiie 2009 SEET 
tWeshold of 2251 j^ercent (CSP App. at 7-9). Customer Parties 
and OPAE support the Commisdon's rejection of CSFs 
proposed metiiod for esteblisWng and adopting the SEET 
tWeshold (Customer Parties Memo at 2-4; OPAE Memo at 4-5). 
lEU-OWo, however, maintains that CSP and OP failed to file a 
SEET application wWch complied with the stetajtory 
requurement to denonstrate tiiat tiie electric utilities <3id not 
have significantiy excessive earnings. (lEU-OWo Memo at 5-6.) 

(20) The Commission thorougWy considered and discussed In the 
SEET Order each party's process to determme tiie comparable 
group of companies, the cemiparable ccmipanies' benchmark 
ROE, and the SEET threshdd to determine the significantiy I 
excessive earnings subject to refund. The SEET Order also 
presented the Commission's rationde and justificatiem for Ite 
decision on each component of the SEET andysis. Ndtiier 
OPAE nor CSP presents any new argumente that; the 
Commission did not already consider. Accordingly, OPAE's 
and CSFs requests for rehearing, on the basis that tiie 
Commission did not adopt their respective positions, are 
deWed 

(21) OPAE contends that tiie SEET Order is unreasonable i and 
uWawfol to the extent that it adopte Staffs proposed 50 percent 
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adder to the benchmark ROE and conddered "utilify specific 
factors rdated to mvestment requiremente, risk and investor 
expectations" to adjust the adder applied to the mean ROE of 
the comparable group of compaWes. OPAE insiste thatitfie 
Conunission should have oWy considered CSFs c&pitaH 
requiremente for foture cemimitted investmente in OWp to 
occur during the current ESP period, tiirough December 2011, 
wWch are not funded by riders pdd by ratepayers. OPAE 
argues that CSFs capital investment budgd for 2009 was 
bdow its acWd construction expenditures in 2007 and 2X18. 
For tiiese reasons, OPAE concludes that the Commii^on 
should not have accorded any consideratiem to the solar 
project, the gridSMART prcq*ect, future enviremmepntd 
investmente, or for any shopping risk. (OPAEApp.at8-lZ) 

(22) As tiie Commisdon indkated in the order and entiry' on 
rehearing in 09-786 and as tiiorougWy discussed in the SpBT 
Order at pages 23-27, the Commission must recognizcj, in 
applying the SEET, tiie variation among OWo's dectric uti^ties 
and our obligation to ensure that the dectric utilify is allowed 
to operate succe^ftiUy, to maintafo ite finandd fotegjrity, 
attract capital, and to compensate ite investors. OPAE has not 
raised any new argumente for the Commisdtm's condderaticm. 
As such, the Commission affirms ite decision in tiie SEET Oicder 
and deWes OPAEs request for rehearing on tills matter. 

Adjustments to CSFs 2009 Earnings 

(23) OPAE and Customer Parties request tiiat flie Commisdon 
reconsider the exdusiem of OSS margins firom CSFs earWngs 
for the SEET. OPAE and Customer Parties assert tiiat OSS are 
an inherent component of CSFs earWngs and further argue 
that excluding OSS from CSFs earnings skews the compariscad 
to the earnings erf the cemiparable gremp of comparaes fill 
violation of tiie language in Section 4928.143(F), Revised Code. 
(OPAE App. at 13; Customer Parties App. at 6-7.) 

(24) These are the same argumente presetted to tiie Conunisdon em 
brief by Customer Parties and OPAE regarding OSS fai; flie 
SEET cdculation and considered in the Commission's decision. 
OPAE and Customer Parties have not presetted any new 
arguments for the Commission's consideration. As suchi tite 
requests for rehearing regarding the exclusion of OSS from tiie 
SEET cdculation are deWed. 
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(25) Furtiier, Customer Parties and OPAE argue tiiat &^ 
Comndssion's adoption of the Staffs adjustmeit to account few 
tiie impact of excludfog OSS from the SEET cdculation Is 
incomplete as no evidence was presented to correctfy quantify 
the necessary adjustment Customer Parties and OPAE claim 
that tiie adjustinent in tiie SEET Order understates tiie 
dgWficantiy excessive earnings subjed to refund and aTgut 
that because tiiere Is a lack of record evidence to correctiy 
quantify the exclusion of OSS, CSP failed to meet ite burden of 
proof m accordance witii Section 4928.143(q(l), Revised Code. 
Therefore, Customer Parties and OPAE contend that; tiw 
Commisdon must indude OSS in CSFs earnings for purposes 
of tiie SEET. (OPAE App. at 13-14; Customer Parties App. at 3-

(26) The argumente presented by Customer Parties and OPAE on 
rehearing do not persuade tihe Commission that OSS shouM be 
induded in the elecbic utility's earWngs for purpe»es erf tiie 
SEET. We also note that in their brid. Customer Passes 
acknowledged, at least conceptually. Staffs adjustment as a 
starting pomt for excluding OSS. The Commisdon affirms itt 
deddon to exclude CSFs OSS from tiie SEET andysis for tiie 
reasons stated in the SEET Order. Further, while it is dways 
our intent to correctiy cdculate any adjustment in this instjance 
we used the best iWormation available in ttie record to account 
for the equity effect in the numerator and the dencmiinator. 
Thus, we affirm the SEET Order and deny Customer Parties' 
and OPAE's requeste for rehearing on this matter. 

(27) lEU-OWo dso finds error in the Commission failing to removd 
file operating expenses of tiie Waterford and Darby generating 
stations firom the cdculation of the SEET when the Commisdon 
previously ordered that the expenses be removed from the ESP 
(lEU-OWo App. at 15-17). 

(28) The Commisdon fully adelressed this issue at pages 13 and 14 
of tiie SEET Order. HavWg raised no new argtameit for tiie 
Commission's consideration, lEU-OWo's assignment of error 
on tills issue is deWed. 

(29) CSP contends tiiat the SEET Order is uWawful and 
unreasonable to tiie ectent the Commission induded noivrcash 
earnings, deferrals of FAC revenues, and ecempniic[ 
devdopment rider revenues in the cdculation of the cemipany's 
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earnings. CSP rdterates ite position tiiat including deferrals in 
the company's earning jeopardizes the electric utilifys aWHty 
to create deferrals and the Commission's ability to phase-in rate 
increases hi contrast to the policy expressed in Section 4928.144, 
Revised Code. CSP argues that if an electiric utilify is 
determined to have dgWficantiy excessive earning and has 
deferrds, the electiric utilify should not have to refund amounts 
not yet received nor refund amounte tiiat are merdy a recovery 
of coste wWch do not contribute to earnings. CSP advocates 
tiiat in tiie year the dderral is collected, when cash is received 
from customers, if tiie dectric utility has significantiy exce^ve 
earWngs in that year, an adjustment be made to exdude the 
amortized deferrd expenses to recognize recovered revenues in 
tiie eamuigs sulked to refund. (CSP App. at 10-11.) 

(30) Consistent with the Commission's condusion in tiie SSBET 
Order, Customer Parties, OPAE, and lEU-OWo ask tiie 
Commission to deny CSFs request for rehearing on this i^sue. 
lEU-OWo explains that C ^ s process would shift earning to 
later periods and, by defiWtiem, imderstetes income. Customer 
Parties offer tbat deferals fall within the defiWtion erf frate 
adjustmente" as adopted ui 09-786 and, because deferrals are 
induded in the ROE reported for finandd accourjting 
purposes, it is appropriate to iiKlude deferrals in CSFs 
earnings for the SEET andysis. (OPAE Memo at 5; DEU-C^O 
Memo at 6; Customer Parties Memo at 4-7.) 

(31) The Commi^ion tiiorou^y considered AEP-OWo's pe^tion 
and presented the Commission's justification for induding 
deferrals in tiie SEET andysis at pages 30-31 of tiie SEET Order. 
CSP has not pres^ted any new argumente for the 
Commission's condderation on rehearing. Accordingjly, CSFs 
request for rehearing on this issue is deWed. 

(32) CSP dso argues that the SEET Order is unreasemable! and 
unsupported by tiie record to tiie extent that the Commisdon 
required CSP to ecpend $20 million by tiie end of 2012 on the 
Turning Point solar project m Cumberland, OWo, or otiier 
similar project. CSP stetes that dthough it is fully coirunitted 
to the solar project there are outstanding details, induding 
federd loan guarantees and stete and locd tax inceitives> 
wWch must be finalized for the prefect to go forward. The 
company argues that tiie regulatory requirement to spend $20 
million by the end of 2012 is detirimentd to CSFs aWlIfy to 
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negotiate the b^ t terms for its investment and, therdore, is IK* 
in tiie public interest wWch is not amdiorated by flie option to 
invest in another similar project CSP requeste tiie fiexibilify 
necessary to make the best decision as to how tiw Turning 
Point project or similar project is stractured and implemented. 
CSP expecte tiiat suffkient progress wiU be made in tite 
upcoming months to allow the company to propose a firm 
schedule for the solar project or similar project during the 
course of its next ESP proceeduig.* hi the dtemative, CSP asks 
that the Commission requhre the company to subtWt a stetus 
report on tiie Turning Point prqjert or otiier similar projed in 
2012 so that the Commisdon can condder and determine 
whetiier suffident progress is being made. (CSP App. at 11-13.) 

(33) As part of the Commission's application of the SEET, the 
Commission gave consideration to CSFs foture comndtted 
capitd expendihire in tiie Turning Point solar project Given 
the Commission's consideration of CSFs expenditure in a solar 
project in tiie development of the 2009 SEET threshold. It is 
reasonable for tiie Commission to requhre that the expeneiliture 
occur by a date certain. However, we agree tiiat CSP diould 
propose, during tiie course of ite next ESP preKeeding, a firm 
schedule setting forth ite expenditure ui the Turning Ponit scdar 
project or other similar project. Accordingly, we deny CSFs 
request for rehearing. 

Application of the SEET Credit 

(34) lEU-OWo offers tiiat tiie SEET Order, as implemented by tile 
January 27, 2011 entiry, adehressing tiie applfcable tariffs, is 
unreasonable and imlawful to the extent that reasemable 
arrangement customers paying rates under tiie SSO do not 
receive tiie SEET credit in violation of Sections 4928.143(F) and 
4903.09, Revised Code (lEU-OWo App. at 19-21). 

(35) Spedal arrangement customers recdve a discount off erf tile 
otherwise applicable tariff rate and the difference between tite 
tariff rate and tiie discounted rate is recoveraWe firom tite 
electric utility's remaining customers. As such, spedd 

In the Matter of the Application of Qdumbus Southem Power Company and Ohio Potoet Con^myfor AuOujrity 
to Establish a Standard Service Offer Pursuant to Section 4928.1^, Reoised Code, in\0te Porm of an EkOric 
Securibf Plan, Case Nos. tl-346-EL-SSO and ll-348-El.-SSO; and In the Matt^ f̂  Ihe Ap^iaaiw of 
Columbus Southem Power Compamf and Ohio Power Company for Apprcmd ofCertm AcCmtOing AuOunity, 
Case Nos. 11-349-EL-AAM and 11-350-EL-AAM. 



10-1261-EL-UNC -11-

arrangement custemiers did'not fully contribute to CSFs 200S> 
significantiy excessive earnings as determined in t i^ SEET 
Order and should not be entitied to tiie SEET creeiit 
Accordingly, the Cemimission denies lEU-OWo's requed for 
rehearing on this issue. 

Other Issues 

(36) Customer Parties argue that tiie SEET Order is unreasonable 
and mconsistent with paragraphs (A) and (L) of Sectioh 
4928.02, Revised Code, as the Order failed to require CSP to 
honor the $1 million commitment to the PartnersWp with OWo, 
as set forth hi tiie Stipulation filed November 30, 2010. Given 
the slow economic recovery in the stete. Customer Parties 
admorush the Commission for not reqmring CSP to honor! the 
$1 million comiWtment to the PartoersWp with OWoi 
(Customer Parties App. at 7-10.) 

(37) Customer Parties note, but then ignore tiie fact that CSP 
withdrew from the Stipulation but "unilaterally and 
voluntarily agreed" to folfiU certain obligations under the 
Stipulation wWch did not mclude the negotiated commitment 
to tiie PartnersWp with OWo. The SEET Order merdy 
recognized CSFs voluntary agreement to fulfill certaiil 
obligations witii shareholder funds pursuant to Its notice of 
withdrawd of the Stipulatioa Smce the Stipulatiem Was 
withelrawn, tiie Commission finds it inappropriate to hold any 
party to a select provision of the ^ipulation uWess ti» party 
elects to do so volimtarily. Accordingly, Customer Parties 
request for rehearing to eWorce the PartnersWp with OWo 
provision of the withdrawn Stipulatiem is deWed. 

It is, therefore, 

ORDERED, That the applications for rehearing be deWed. It is, furthe". 
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ORDERED, That a copy of this entry on rehearing be served upon all parties and 
other interested persons of record. 

THE PUBUC UTILITIES COMMISSION OF OHIO 

Todd A. SWtcWer, Chairman 

Z ^ ^ ^ . ^ u ^ ^ 
Paul A. Centolella 

yp.r\' 
Vderie A. Ijenmie 

Steven D. Lesser Qteryl L. Roberto 

GNS/JRJ/vrm 

Entered hi the Joumd 

nAR092011 

Rene6 J. Jenkins 
Secretary 



BEFORE 

THE PUBUC UTILITIES COMMISSION OF OHIO 

Case No. 10^1261.BI^UNC 

In the Matter of the Application of Columbus 
Southem Power Company and OWo Power 
Company for Administration of the 
Significantiy Excesdve Earnings Test under 
Section 4928.143(F), Revised Code, and Rule 
4901:1-35-10, OWo Adminisbrative Code. 

CONCURRING AND DISSENTING OPINION 
OF COMMISSIONER CHERYL L ROBERTO 

I concur witii my colleagues in each aspect of the majority opinion, excepting the 
demarcation as to wWch "consumers" are due SEET creeiit 

We previously found, and affirm here on rehearing, that CSP, as a result of 
provisions (or "adjustments")' included in ite most recent dectrk; securityipkm, eijoyed 
significantiy excessive earnings of $42,683 millioa Pursuant to Secticm 4928.14^, 
Revised Code, having made such a finding, the Commission "shall require the electric 
distribution utility to retum to cemsumers the amount of the excess by prospective 
adjustment...." It falls to the Cemmiisdon to identify which consume iare due SEET 
credit. 

CSFs electric securify plan included provisions (adjustmente) relating to the supply 
and pricuig of generation service, as weU as provisions relating to CSFs distritmtion 
service. Any or all of these provisions could have been the source of the significantiy 
excessive earnings. In the absence of a record otherwise, we must assume tiiat all such 
provisions did contribute to the significantiy excessive earWngs and, as such, any 
consumer class^ that contributed revenue pursuant to one of these provlsiems is due SEET 
credit. Thus, on the facte bdore us, a SEET credit would be due to any consumer em CSFs 
distribution system. 

On a more complete record, 1 believe it would have been possible and af^nropriate 
for the Commission to determine that the significantiy excessive earWngS were prindpally 
due to provisions rdating to supply and pricing of generaticm service. On Aiese 

1 Section 4928.143, Revised Code, uses "provisions" and "adjustanraits" int«rdhangea|>fy. 
2 Because Section 492S.143, Revised Cibde, directs that significantly excessive earnings muist be returned to 

consumers "by prospective adjustment;'' 1 believe we must reject any of (he argooofents on rehears^ diat 
suggest an individual consumer's status or magnitude of usage diuing ttie previous year te relevant to 
whether the consumer recaves a SEET credit Tie "return" of significantly jexces^e earnings k 
prospective not retrospective. Thus, the "return" is to a consumer dass prospecjdvely. Those ameak 
members of the recipient class wiH be the consumers receiving die SEET credit 
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hypothetical facte, the consumers due a SEET credit would be thore consun^B purdiadng 
power pursuant to the standard service offer oriy. On these drcumstanqes, it woidd have 
been appropriate to exdude from recdpt of the SEET credit any consun^r who does not 
purchase power from CSP via the standard service offer, e.g. consunters on reasonable 
arrangemente or consumers who shop competitive suppliers for fliehr ei^rgy. 

In the case bdore us, however, we have made no findhig that the dgnificantiy 
excessive earnings were due prindpally to provisions rdating to supf^y and pricing of 
generation. Yet the majorify exdudes CSP eiistribution service cemsumers who purchase 
power via a reasonable arrangemeit from recdpt of the SEET credJHu The majorify, 
however, does not exclude CSP eiistribution consumers who shop for their ene-gy. In 
ruling thus, the majorify has steted tiiat "reasonable arrangement customers who receive 
service under a discount rate supported by delte revenue recovey are not entitied to both 
the discount rate and a SEET credit" I can find no stetutory support fear this dfetinction, 
therefore I dissent from this portion of the Entry on Rehearing. 

Cheryl L. Robcarto 


