BEFORE . |
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc., for Approval of the
Establishment of Rider BTR and
Associated Tariffs.

Case No. 11-2641-EL-RDR

In the Matter of the Application of Duke
Energy Ohio, Inc., for Approval of the
Establishment of Rider RTO and
Associated Tariffs.
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MOTION TO INTERVENE OF
CONSTELLATION NEWENERGY, INC.

Pursuant to Section 4903.221, Revised Code and Rule 4901-1-11 of the Ohio

Administrative Code (“OAC”), Constellation NewEnergy, Inc. moves for leave to

intervene in this proceeding, in which Duke Energy Ohio, Inc. seeks approval of two new

proposed riders. The reasons supporting the Motion to Intervenc are set forth in the

accompanying memorandum in support.

WHEREFORE, Constellation NewEnergy, Inc. respectfully requesﬁs that it

permitted to intervene in these matters.

Respectfully submitted,
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M. Howard Petricoff (0008287)
Lija Kaleps-Clark (0086445)

Vorys, Sater, Seymour and Pease LLP

52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008
Tel:  (614) 464-5414

Fax: (614) 719-4904 :
E-mail: mhpetricoff@vorys.com

Attorneys for Constellation NewEnergy,

Inc.
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MEMORANDUM IN SUPPORT

On April 26, 2011, Duke Energy Ohio, Inc. (“Duke”) filed an Appiﬂication for
approval and establishment of a base transmission rate rider (Rider BTR) and a regional
transmission organization rider (Rider RTO). Duke intends that Rider BTR and Rider
RTO will replace the current Rider TCR upon its expiration on Dewmb%r 31, 2011.
These riders will recover certain transmission-related costs, including ne’wvorl% integration
transmission costs (NITS), Midwest Transmission Expansion Planning (MTEP) costs, as
well as other Federal Energy Regulatory Commission (FERC) approved cosgts including
costs associated with the realignment of RTO membership and transmissiotérl expansion
planning costs. Constellation NewEnergy, Inc. (“CNE”) is a certified compétitive retail
electric service (“CRES”) provider supplying generation service to many% of Duke’s
customers, CNE will be affected 'by these rates and regulations. As a respit, CNE is

requesting that the Commission allow CNE to intervene in this proceeding.



A,

The Commission’s Standard For Intervention Requests

Section 4903.221, Revised Code, seis forth the criteria the Commission must

consider when ruling on a motion to intervene:

(D
(2)

3)

(4)

To

The nature and extent of the prospective intervenor’s interest;

The legal position advanced by the prospective intervenor and 'its probable

relation to the merits of the case;

Whether the intervention by the prospective intervenor will unduly prolong or
t

delay the proceedings; and

Whether the prospective intervenor will significantly contriﬁute to full

development and equitable resolution of the factual issues.

implement the statutory provision the Commission promulgated

Rule 4901-1-11(B} of the Ohio Administrative Code which specifies that wﬁen deciding

whether to permit intervention, the Commission, Legal Director, Deputy Legal Director,

or Attorney Examiner shall consider:

(D
(2)

(3)

(4)

(3)

The nature and extent of the prospective intervenor’s interest.

The legal position advanced by the prospective intervenor and its probable
relation to the merits of the case.

Whether the intervention by the prospective intervenor will unduly prolong or
delay the proceedings.

Whether the prospective intervenor will significantly contribute to full
development and equitable resolution of the factual issues.

The extent to which the person’s interest is represented by existing parties.

As will be expiained, CNE has a significant interest in the proposed Rider BTR

and Rider RTO and meets all the remaining considerations of both the statute and the rule.

CNE’s interests in, and contributions to this proceeding require grant of this motion.



B. Constellation NewEnergy, Ilic. and Its Interests In This Proceeding

Constellation NewEnergy, Inc. (“CNE”) provides electricity and energy-related
services to retail customers in Ohio as well as in 15 other states, the District of Columbia
and two Canadian provinces and serves over 15,000 megawatts of load and over 10,000
customers. CNE holds a certificate as a competitive retail electric supplief (“CRES™)
from the Commission to engage in the competitive sale of electric service to retail
customers in Ohio. CNE currently provides service to retail electric customeré in Ohio.

CNE has a real and substantial interest in this proceeding. Duke’s pro;?osed Rider
BTR is a non-bypassable rider and, as a result, the costs associated with this r;ider will be
paid directly by CNE’s customers. Therefore, the costs collected under this Rider are
significant to CNE. Further, Rider BTR and Rider RTC will recover the costié; of Duke’s
transition from its current RTO, MISO, to PJM and these costs should bte allocated
neutrally for all customers. CNE seeks to ensure through its intervention ;that Riders
BTR and RTO do not result in CRES customers paying more for this transi‘icion merely
because they purchase from CRES rather than through the electric distribution?utility.

CNE has been an active party before the Commission in numerous previous
proceedings regarding transmission-related riders, including Duke’s recent Market Rate
Offer Application proceeding where Duke initially proposed Rider BTR and Ij{ider RTO.
See In the Matter of the Application of Duke Energy Ohio for Application ofa Market
Rate Offer, et al, No. 10-2586-EL-SSO. CNE participated extensively in that ;}proceeding
and specifically addressed Duke’s proposed Rider BTR and Rider RTO. Because of its
unique expertise and participation in the competitive retail and wholesale mmﬁets in Ohio

and across the country, Constellation will be able to assist in the development of a full



and complete record to assist the Commission in its consideration of the Application.
Further, CNE’s intervention is timely and will not unduly delay this proceeding.

Conclusion |

CNE has a real and substantial interest in th.lS proceeding and ciearly has expertise
and perspective that will assist the | Commission in making the reqﬁired legal
determinations. CNE has moved timely to request intervention in this pro&;'eeding and
submits that it will participate on a timely basis and in a substantive fashipn that will
allow the Commission to reach a determination on Duke’s proposed Rider BTR and Rider
RTO consistent with the Commission’s statutory obligations, precedent, and policies.
Further, the failure to grant intervention in this case will impede the ability of CNE to
protect and defend its interesis and the interests of its customers. In sum, CNE has met
the Commission’s standards for intervention.

For these reasons, CNE respectfully requests that the Commission find, that CNE’s
motion to intervene be granted in accordance with R.C. 4903.221 and OAC Rule 4901-1-
11.

Respectfully submitted,

M. Howard Petricoff (0008287)
Lija Kaleps-Clark (0086445)

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008

Tel: (614) 464-5414

Fax: (614) 719-4904

E-mail: mhpetricoff@vorys.com.

Attorneys for Constellation NewEnergy,
Inc.
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Motion ta Intervene

was served upon the following persons via email this 4™ day of May, 2011.

e
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Lisa McAlister

Bricker & Eckler LLP

100 South Third Street
Columbus, Ohio 43215-4291
Imcalister(@bricker.com

Rick D. Chamberlain &
Behrens, Wheeler & Chamberlain
6N.E. 63" Street, Suite 400
Oklahoma City, Ok. 73105

rdckaw(@swbell.net

Matthew J. Satterwhite

American Electric Power Service Corp.

1 Riverside Plaza, 29"" Floor
Columbus, Ohio 43215
misatterwhite@aep.com

Terrence O'Donnell
Matthew W. Warnock
Bricker & Eckler

100 South Third Street
Columbus, Ohio 43215-4291
todonnell@bricker.com

mwarnock(@bricker.com

Samuel C. Randazzo

Joseph E. Oliker

Frank P. Dart

McNees Wallace & Nurick

21 East State Street, 17th Floor
Columbus, Ohio 43215
sam(@mwncmh.com
joliker@mwnemh.com
fdart@mwncmh.com

/}zﬁps—Clark

Kevin J. Osterkamp

Roetzel & Andress, LPA ‘
155 E. Broad Street, 12th Floor |
Columbus, Ohio 43215
kosterkamp@ralaw.com

Anne M. Vogel

American Electric Power Serv1ce Corp.
1 Riverside Plaza, 29th Floor
Columbus, Ohio 43215

amvogel@aep.com

Mary W. Christensen
Christensen & Christensen LLP |
8760 Orion Place, Suite 300
Columbus, Ohio 43240
mchristensen@columbuslaw. orcﬂ

Thomas J. O'Brien

Bricker & Eckler

100 South Third Street
Columbus, Ohio 43215-4291
tobrien@bricker.com

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street '
Findlay, Ohio 45840
cmooney2(@columbus.rr.com
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Douglas E. Hart

411 Vine Street, Suite 4192
Cincinnati, Ohio 45202
dhart@douglasehart.com

Mark A. Hayden

FirstEnergy Service Company
76 South Main Street

Akron. OH 44308
haydenm(@firstenergycorp.com

John W. Bentine, Esq.

Mark S. Yurick, Esq.

Matthew S. White, Esq.

Counsel for the Kroger Company
Chester, Wilcox & Saxbe, LLP
65 East State Street, Suite 1000
Columbus, Ohio 43215-4213
jbentine@cwslaw.com

mvuricki@cwslaw.com

mwhite@cwslaw.com

William Wright

John H. Jones

Steven L. Beeler

Attorney General's Office

Public Utilities Commission Section
180 E. Broad Street, 9" Floor
Columbus, Ohio 43215-3793
William. Wright@puc.state.oh. us
John.Jones@puc.state.oh.us
Steven.Beeler@puc.state.oh.us
hotz{@occ.state.oh.us
reese(@oce.state.oh.us

kvler@occ.state.oh.us

Michael D. Dortch

Kravitz, Brown & Dortch

65 East State Street, Suite200
Columbus, Ohio 43215

mdortch@kravitzlle.com

Gary A. Jeffries

Dominion Resources Services, Inc.
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817

Garv A Jeffries@dom.com

Barth E. Royer
Bell&RoyerCo., LPA

33 South Grant Avenue
Columbus, Ohio 43215-3927
BarthRover@aol.com

David F. Boechm

Michael L. Kurtz

Boechm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

dboelim@BKLIawfirm.com
mkurtz@BK LIawfirm.com

Amy B. Spiller

Elizabeth H. Watts .
Rocco O. D'Ascenzo
Duke Energy :
139 East Fourth Street

Cincinnati, Ohio 45201-0960
amv.spiller@duke-energv.com |
elizabeth.watts@duke-energv.com

rocco.dascenzo@duke-energv.com

Grant W, Garber

David Kutik

Jones Day

PO Box 165017

Columbus, Ohio 43216-5017

gwgarber@ionesdav.com
dakutik@ionesdav.com
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Ann M. Hotz

Jody M. Kyler

Richard C. Reese

Office of the Consumers’ Counsel
10 W, Broad Street, 18" Floor
Columbus, Ohio 43215-3485
hotz@oce.state.ch.us
reese(@occ.state.oh.us
kvler{@occ.state.oh.us

Christine M.T, Pirik
pirik@puc.state.oh.us

Katie Stenman

stenman(@puc.state.oh.us

5/03/2011 10957514

William T. Reisinger

Nolan Moser

Trent A. Dougherty

Ohio Environmental Coungcil

1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449 ‘

will@theOEC.orq
nmoser@theOEC.orq
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