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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke Energy )

Ohio, Inc., for Approval of the Establishment of )
Rider BTR and Associated Tariffs.

) 11-2641-EL-RDR
In the Matter of the Application of Duke Energy )

Ohio, Inc., for Approval of the Establishment of )

Rider RTO and Associated Tariffs.

) 11-2642-EL-RDR

MOTION TO INTERVENE AND COMMENTS OF
THE CITY OF CINCINNATI
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The City of Cincinnati (“Cincinnati” or “City”) hereby moves, pursnant to Ohio Rev%d
Code Section (“R.C.”) 4903.221 and Ohio Administrative Code (“OAC”) Rule 4901-1-11, to
intervene in the above-captioned proceedings. As set forth in the Memorandum in Support,
Cincinnati submits that it has a real and substantial interest in these proceedings, that it is so
situated that the disposition of these proceedings without Cincinnati’s participation may impair
or impede its ability to protect that interest, and that its participation in these proceedings will
contribute to a just result. Cincinnati further submits that no existing party represents its interest

in these proceedings and that granting its motion to intervene will not unduly delay these
proceedings or unjustly prejudice any existing party.

MEMORANDUM IN SUPPORT

Cincinnati relies upon Duke Energy Ohio (“DE - Ohio” or “Company”) to deliver the
electric power necessary for various city-owned and/or operated governmental facilities. These
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facilities include the Greater Cincinnati Water Works, a department of the City, and the
Metropolitan Sewer District of Greater Cincinnati, a sewer district owned by Hamilton County,
but managed and operated by the City. In addition, the vast majority of Cincinnati residents and
businesses rely upon DE - Ohio for the provision of their electric services. The applications filed
by DE - Ohio, if granted by the Commission, will significantly impact the electric services
provided by DE — Ohio to the City and its residents.

Consistent with the requirements of R.C. Section 4903.221 and OAC Rule 4901-1-11,
Cincinnati is a real party in interest herein, whose interest is not now represented, who can make
a contribution to these proceedings and who will not unduly delay these proceedings or prejudice
any existing party. Cincinnati submits that its interest is not répresented by existing parties; that
it will contribute to the just and expeditious resolution of the issues and concerns set forth in
these proceedings; and that its participation in these proceedings will not cause undue delay or

unjustly prejudice any existing party.

COMMENTS OF THE CITY OF CINCINNATI

Pursuant to the procedural schedule set forth in the Attorney Examiner’s Entry dated
April 28, 2001, the City of Cincinnati herewith submits its comments regarding the Application.

On April 26, 2011, DE- Ohio filed an application (“Application™) requesting approval of
the establishment of Riders BTR and RTO, along with various other requests. As proposed by
DE-Ohio, Rider BTR would recover its network integration transmission service (“NITS™)
charges, along with its Midwest Transmission Expansion Planning (“MTEP”) costs, as billed by

the Midwest ISO (“MISO™) along with other costs billed to the Company under tariffs approved
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by the Federal Regulatory Commission (“FERC”). Application at p. 3. These other costs will
include all transmission expansion project costs allocated, directly or indirectly, to DE-Ohio or
the DE-Ohio load zone by either MISO or PIM. 7d.

The recovery of the costs ansing from DE-Ohio’s pending move from MISO to PIM is a
concern to Cincinnati because of the potential for disparate treatment of DE-Ohio’s Ohio
customers versus the Kentucky customers served by DE-Ohio’s Kentucky affiliate. The
recovery of the costs that are now the subject of Rider BTR was an issue in DE-Ohio’s pending
MRO proceeding, Case No. 10-2586-EL-SSO. In that case, Cincinnati supported the position of
the Commission Staff, whose position with respect to the recovery of these costs could be
succinctly summed as follows:

The Commission should not pre-approve any other future costs in proposed Rider
BTR. As discussed in Staff’s initial brief, the FERC has not yet approved in
tariffs any charges relating to MISO exit fees, PJM entrance fees, and RTEP costs
for Duke. Deciding the appropriateness, at this time, of future MISO exit fees,
PJM entrance fees, and RTEP expansion planning fees is premature and
unwarranted. Those decisions should be the subject of future Commission
proceeding and not part of this MRO proceeding. Once Duke obtains specific
approval from FERC on the costs associated with any exit fees or MTEP costs
imposed by MISO on Duke, Duke should, at that time, seek Commission
approval for a mechanism in which to recover those costs. The MRO has an
accelerated statutory time frame for a Commission decision. The issues
surrounding proposed Rider BTR’s transmission cost recovery are complex and
require a full evaluation by the Commission in a separate proceeding.

Because Cincinnati was not invited to the discussions leading to the execution of the
Stipulation and Recommendation that supports the Application, Cincinnati has no basis upon
which it could rationally change its position with respect to the issue of cost recovery related to

DE-Ohio’s move from MISO to PJM. The City of Cincinnati respectfully submits that nothing

contained in the Stipulation and Recommendation materially addresses the issues raised by the

! Reply Brief Submitted on Behalf of the Staff of The Public Utilities Commission of Ohio in Case No. 10-2586-EL-
850, atp. 13.



Commission Staff in the éontext of Case No. 10-2386-EL-SSO. Cincinnati is not necessarily
opposed to DE-Ohio’s move from MISO to PJM, but rather is simply concerned that the issues
surrounding the recovery of the costs related to this transition have not been properly addressed
in any regulatory forum.

Cincinnati remains concerned about the clear potential for disparate treatment between
DE-Ohio’s customers and Duke’s Kentucky customers with respect to the costs of the RTO
transition. Duke’s affiliate in Kentucky voluntarily made certain concession regarding the
recovery of these same costs from Duke’s Kentucky customers as part of its application for the
Kentucky PSC’s approval of its move to PIM:

o “Duke Kentucky will not seek to recover in base rates or in any adjustment
mechanism any exit fee imposed by the Midwest ISO in conjunction with the
move to PJM,” including a commitment not to seek a deferred recovery of the
MISO exit fee;™

e “Duke Kentucky will not seek to double-recover in a future rate case the
transmission expansion fees that it may be charged by both the Midwest ISO
and PIM in the same period or overlapping periods;” and

¢ “Duke Kentucky will hold its customers harmless from the costs of integration
into PYM.”

The Kentucky PSC not only accepted these commitments, but specifically required that:

¢ “Duke Kentucky should not seek to recover, in base rates or in any type of
rate mechanism, an exit fee or any other type of fee imposed by the Midwest
ISO in conjunction with Duke Kentucky’s move from the Midwest ISO to
PJM, regardless of how that fee is identified or labeled, and regardless of
whether or not such fee is approved by FERC;”

% In the Matter of Application of Duke Energy Kentucky, Inc. for Approval to Transfer Functional Control of its

. Transmission Assets from the Midwest Independent Transmission System Operator to the PJM Interconnection
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Regional Transmission Organization and Request for Expedited Treatment (December 22, 2010 Order), Kentucky
PSC Case No. 2010-00203 at 17. A copy of the December 22, 2010 Order is attached hereto as Exhibit A.

3Id at6
41d
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¢ “Duke Kentucky should not seek to double-recover in a future rate case the
transmission expansion fees that it may be charged by the Midwest ISO and
PJM in the same period or overlapping periods, nor should it seek to defer
and/or amortize any transmission expansion fees its incurs for Midwest ISO
transmission expansion projects which received approval when it was a
member of the Midwest ISO, regardless of whether or not such fees are
approved by FERC;"® and
o “Duke Kentucky should not seek to recover, in base rates or in any type of
rate mechanism, its costs of integration into PJM, nor should it seek to defer
and/or amortize any PJM integration costs it incurs in conjunction with its
alignment with PJM, regardless of whether or not such fees are approved by
FERC;’
Duke Kentucky accepted each of these conditions by letter dated December 29, 20103
The Commission shouid ensure that Duke’s Kentucky customers not receive a better deal from
Duke than its Ohio customers. Again, while it is very difficult to quantify the as of yet unknown
liabilities that will arise as a result of the move to PIM, it appears that Duke’s Kentucky
customers at least have a greater level of assurance that they will not be saddled with undue or
duplicative RTO costs. Ohio customers do not have this same assurance as a result of the
Stipulation.
WHEREFORE, the City of Cincinnati respectfully requests that its motion to intervene in

the above-captioned proceeding be granted and that its Comments receive consideration.

$1d at 17-18.
TId at 18

¥ In the Matter of Application of Duke Energy Kentucky, Inc. for Approval to Transfer Functional Control of its
Transmission Assets from the Midwest Independent Transmission System Operator to the PJM Interconnection
Regional Transmission Organization and Request for Expedited Treatment (January 6, 2011 Order), Kentucky PSC
Case No. 2010-00203 at 2. A copy of the January 6, 2011 Order is attached hereto as Exhibit B.
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Respectfully submitted on behalf of
CITY OF CINCINNATI

TS D

Thomas J. O’Brien

BRICKER & ECKLER LLP

100 South Third Street
Columbus, OH 43215-4291
Telephone: (614) 227-2335
Facsimile: (614) 227-2390
E-mail:  tobrien@bricker.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Motion to Intervene was

served upon the parties of record listed below this 4th day of May 2011 vig first class mail.

Amy B. Spiller

Elizabeth H. Watts

Rocco O. D'Ascenzo

Duke Energy Business Services
139 East Fourth Street, 1313-Main
Cincinnati, OH 45202

David F. Boehm

Michael L. Kurtz

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202
dboehm@bkllawfirm.com
mkurtz@bkllawfirm.com

Jody M. Kyler

Kyle L. Verrett

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
verret@occ.state.oh.us
kyler@occ.state.ch.us

Matthew W. Warnock
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215
mwarnock@bricker.com

Mark A. Hayden

FirstEnergy Service Company
76 South Main Street

Akron, OH 44308

haydenm@firstenergycorp.com

S

Thomas J. O’Bnien

David A. Kutik

Jones Day

North Point

901 Lakeside Avenue
Cleveland, OH 44114
dakutik@jonesday.com

Grant W, Garber

Jones Day

325 John H. McConnell Blvd., Suite 600
P.O. Box 165017

Columbus, OH 43216-5017
gwearber@jonesday.com

David C. Rinebolt

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

P.O. Box 1793

Findlay, OH 45839-1793
drinebolt@ohiopartners.org
cmooney2@columbus.rr.com
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

APPLICATION OF DUKE ENERGY KENTUCKY,
INC. FOR APPROVAL TO TRANSFER
FUNCTIONAL CONTROL OF ITS

TRANSMISSION ASSETS FROM THE CASE NO.
MIDWEST INDEPENDENT TRANSMISSION 2010-00203 :
SYSTEM OPERATOR TO THE PJM ;
INTERCONNECTION REGIONAL

TRANSMISSION ORGANIZATION AND
REQUEST FOR EXPEDITED TREATMENT

Tt St St e St it ‘i’ "oar? g

ORDER

On May 20, 2010, Duke Energy Kentucky, Inc. {"Duke Kentucky") filed an
application for authority to transfer functional control of its transmission faciiities from
the Midwest Independent System Transmission Operator (*"Midwest 1SO") to the PJM
Interconnection Reglonal Transmission Organization ("PJM*). The Midwest iSO and
PJM, both of which are Regional Transmission Qrganizations ("RTOs"), requested and
were granted full intarvention in this case.

By Order dated June 24, 2010, a procedural schedule was established for this
case which included: (1) the filing of testimony by Duke Kentucky in supponi of its
application; (2} two rounds of discovery on Duke Kentucky; (3) an opportunity for
intervenors to file testimony; (4) ona round of discovery on Intervenors; {5} a formal
hearing; and {8) the flling of post-hearing briefs. Neither the Midwest ISO nor PJM filad
intervenor testimony. A public hearing was held an November 3, 2010 and ail parties -
filed post-hearing briefs. The matter now stands submitted for decision.

N
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STANDARD OF REVIEW

Duke Kentucky's request falls within the Commisslon’s jurisdiction under KRS
278.218, which governs a change in ownership or control of assats of an electric utility
where those assets have an original book value of $1,000,000 or more. That statute
provides, in part, that “{the commission shall grant its approval if the transaction is for a
proper purpose and is consistent with the public interest.”’ While the statute does nol
define “public interest,” the Commission has, in the contaxt of a transfer of a utility,
interpretad the “public interest” as follows:

[Alny party seeking approval of a transfer of control musi show that the
proposed fransfer will not adversely affect the existing level of ullity
service or rates gr that any potentlally adverse effects can be avolded
through the Commission’s imposition of reasonable conditions on the
acquiring party. The acquiring pary should also demonstrate that the
proposed transfer is fkely to benefit the public through improved sevice
quality, enhanced service reliabifity, the avallabllity of additional
services, lower rates or a reduction in utility expenses to provide present
services. Such benefits, howsver, need not be immediate or readily
quantifiabie.?

While the application in this case involves the transfer of functional control of
utility assets, rather than a transfer of ownership of a utifity, the same criteria applies in

determining whether the proposed transfer satisfies the “public interest” standard.’

' KRS 278.218(2).

2 Case No. 2002-00018, Application for Approval of the Transfer of Control of
Kentucky-American Water Company to RWE Aktiengesellschaft and Thames Water
Agua Holdings GmbH, at 7 (Ky. PSC May 30, 2002).

® Case No. 2002-00475, Application of Kentucky Power Company d/b/a
American Electric Power, for Approval, to the Extent Necessary, to Transfer Functional
Control of Transmission Fagcilities Located in Kentucky to PJM Interconnection, L.L.C.
Pursuant fo KRS 278.218 {(Ky. PSC Aug. 25, 2003).
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Duke Kentucky's Application

Duke Kentucky's proposed move from the Midwest ISO to PJM is directly tied 1o
the move of its parent, Duke Energy Ohlo, Inc. ("Duke Ohio™), from the Midwest ISO o
PJM. Nearly all of the transmission facifities used to serve Duke Kentucky's customers
are owned by Duke Ohlo. The only transmission assets owned by Duke Kenmcky are
18 138 XV high-side connections, including breakers and switches, to the Duke Chio
transmission system. Duke Kentucky states that, since it is not interconnected o any
other utility in the Midwest 1SO, realignment with PJM will kesp ottage coordination and
related functions of these 18 connections under the functional control of a single
transmission operator. That operator, PJM, will also control the Duke Ohio transmission
system to which Duke Kentucky's facilittes are connected.

With its interconnectivity to the Duke Ohlo system and its effective status as a
transmission dependent utility, Duke Kentucky states that it is in the public interest for it
to make the same move, from the Midwest ISO to PJM, as Duke Ohlo. That move will
permit Duke Kentucky to participats fully in PJM markets and avoid potential
inefficiencies, operational complexities, and additional costs that would resuft from
creating a Midwest ISO/PJM seam that would affect Duke Kentucky's generation as well
as its load.*

-Prior to transferring its tranamission assets to PJM, Duke Kentucky is required to
obtain the approval of this Commission, as well as that of the Fedgral Energy
Regulatory Commission {*FERC"). Duke Kentucky filed a Joint application with Duke

* Duke Kentucky’s application, at 15.
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Ohio for FERC approval of thelr realignment with PJM, and FERC has granted that
approval.®

Duke Kentucky's application cites various benefits to Duke Chio of the proposed
realignment, including lower RTO administration fees, a portion of which are allucated to
Duke Kentucky, and aligning co-owners of Duke Ohio’s jointly owned generating units
into a single RTO for future investment pianning and Improved efficiencies in Ohio’s
competitive wholesale and retait power supply markets. Duke Keniucky's application
points out that, even if it does not move from the Midwest ISO 1o PJM, once Duke Ohio
moves fo PJM, all of Duke Kentucky's generation, which is located in Ohlo and
Kentucky, will be in PJM, since it is dependent on the Duke Ohio transmission system.
Unless Duke Kentucky also moves to PJM, the Duke Kentucky generation wiil be in
PJM but the load will be in the Midwest 1SO, creating potential inefficlencies and
additional, unnacessary costs.®

Duke Keniucky states that PUM's capacity market shouid facilitate off-system
sales and that the three-year forward-looking nature of the P.JM market should provide a
greatar degree of certainty with regard fo future capacity prices. Duke Kantucky also
states that its abifity to engage In oftsystem sales will ikely be snhanced in the PIM
market and that this will bensfit both Duke Kentucky and its customers because of its
off-system sales profit-sharing mechanism, Rider PSM, which was implemented in

® FERC Docket Nos. ER10-1562-000 and ER10-2254-000, Order dated
October 21, 2010.

® Duke Kentucky referrad to this amangement as one requiring it {o pseudo-tie

its load to PJUM through the Midwest 1SO and pseudo-tie its generation from PJM to the
Midwaest 1S0.
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conjunction with the acquisition of Duke Kentucky's existing generating facilities from
Duke Ohio. |

Duke Kentucky performed a financial analysis fo determine the ievel of benefiis
that would likely result from joining PJM rather than remaining in the Midwest ISO. That
analysis reflected the sale of both capaclty and energy in the Midwest 1SO market
compared to the PJM market. The study included the estimated coste of RTO
realignment, the level of capacily reserve reguirements in each RTO, and the levs! of
excess capacity and energy that would be avallable to seli into each market. The Duke
Kentucky analysis showed that membership in PJM would be more finencially beneficial
to ratepayers than remaining in the Midwest 1ISO.7

in addition to the bensfits of avolding Inefficiencies ralated 1o creating a Midwest
ISO/PSM seam and the likely enhancement of off-system sales, Duke Kentucky offers
the following commitments as part of Its effort to demonstrate that its proposad move
from the Midwest ISO to PJM is in the public interest:

1. Duke Kentucky will not seek {0 recover in base rates or In any adjustment
n;echanism any exit fee imposad by the Midwest ISO in conjunction with the move to
PIMB

? Duke Kentucky requested and was granted corfidential protection for its
financial analysis, and copies were made available to intervenors on a confidential
basis.

¥ Duke Kentucky clarified and expanded on this commitment at the November 3,
2010 hearing by also committing not to seek a deferral of the Midwest ISO exit fae.

5~ Case No. 2010-00203



2. Duke Kentucky will not seek to doubie-recover in a future rate case the
transmission expansion fees that it may be charged by both the Midwest 1ISO and PJM
in the same period or overlapping periods. '

3.  Duke Kentucky will hold fis customers harmlass from the costs of
integration into PJM.

Based on these commitments, the previously discussed enhancements in off-
system sales if it joins PJM, and the avoidance of costs and operational complexities
that will be experenced if it is not in the same RTO as Duke Ohio, Duke Kentucky
states that the transfer of controt of ks transmission facliities from the Midwest ISO to
PJM will be in accordance with the law, for a proper purpose, and in tha public interast.
PJM'’s Position

PJM did not file testimony or Issue any information requests, but k did file a post-
hearing brief. In its brief, PdM focuses on a number of issues that were raised at the
November 3, 2010 hearing. _

The first of those issues is PJM's methodology for allocating among its members
the costs of new transmission projects included in the PUM Reglonal Transmission
Expansion Plan. For new transmission projects in PJM that will operate at 500 kV or
above, known as "Regional Faciities,” costs are aliocated to all loads on an annual
load-ratio share basis. For new transmission projects that will operate at below 500 kV,
costs are allocated on a “heneficiary pays” basls, as determinad by a computer model
that analyzes the transmission constraint that hecessitates the new facilily. PJM
allocates the cost of the Reglonal Faciilties, including any lower-voltage facilities needed
to support the Reglonal- Facifities, on an annual basis. Consequently, new members in

L ~ Case No. 2010-00203
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PJM are required to pay their load-ratio share of the Regional Facilities approved prior
to their membership.

The next issue discussed by PJM is its capacity market and the ability of
generation-owning members of PJM to bid all of their capacity into the Reliability Pricing
Model ("RPM") auctions and then buy back at market prices sufficient capacity to meet
the needs of their load. Alternatively, generation ownars can salect a Fixed Resource
Requirement (“FRR") whereby they reserve sufficient capacity to serve their load, with
the ability to bid any excess Into the RPM market, subject to cestain fimits. PJUM aleo
explained that, under either RPM or FRR, Duke Kenfucky will be required 1o maintain a
capacity reserve margin that is set by PJM. However, that margin will bs lower than
what would be neaded on a stand-alone basis due to the load diversity of Duke
Kentucky's non-coincident peak and the PJM coincident peak.

PJM also discussed the types of transmission services it offers and ths impact of
those services on Duke Kentucky's ability to selt capacity inlo the PJM market.
Cumently, as a non-member of PJM, Duke Kentucky Is unable to sell capacity into PJM
because it must rely on pointdc-point transmission service and there is not sufficient
transmission capacity available to make such sales. However, if Duke Kentucky
becomes a member of PJM, Its generation will be designated as network rescurces,
and it will then be eligible for network transmission service which would allow for the
sale of capacity into the PJM market.

Finally, PJM addressed its niles for retall customers participating in PJM's
demand-response programs. PJM allows retall customers to partlclpata in such
programs aither directly or through Curtailment Service Providers, Hawever, If the utfity
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sells less than 4 million MWh annually, which Duke Kentucky does, the prior approval of
the relevant electric retail regulatory authority must be obtained for demand response to
be offered inlo PJM. For those utilities that sell in excess of 4 million MWh annually, the
relevant electric retail regulatory authotity has the ability to prohibit retall customers from
participating in demand response; but, absent such a prohibition, PJM will allow
participation.
MISO's Position |

The Midwest ISO also did not file testimony, but & did issue two information
requests to Duke Kenfucky and it responded to an information request from Duke
Kentucky. In its post-hearing brief, the Midwest ISO states that it recognizes that RTO
membership is voluntary, and it fully supports its members' rights to elect to withdraw.
The Midwest SO characlerizas the issue here as not being Duke Kenlucky's
contractual right 10 realign, but Duke Kentucky's failure to satisfy either the proper
purpose or the public interest criteria set forth In KRS 278.218. Based on a claim of
insufficiant evidentiary support for the realignment, the Midwast ISC opposes Duke
Kentucky's move to PJM and recommerxs that the transfer be denied.’

® The Midwest ISO's post-hsaring opposition to Duke Kentucky's transfer seams
to be in contrast to both its request {0 Intervene o either clarify Duke’s rasponses or
respond to issues more directly,” Midwest ISO Motion to Intervens at 3, and its
testimony in a prior case that, upon a utility’s request o exit, the Midwest 1SO “‘would
not ba in a position to protest, athar than to provide what we could provide in tesmns of
facts to the Commission for their consideration.” Case No. 2010-00043, Application of
Big Rivers Electric Corporation for Approval to Transfer Functional Control if Its
Transmission System fo Midwest Independent Transmission System Operator, Inc.,
September 15, 2010 Hearing, video franscript, 16:33-16:35. See also Duke Kentucky's
post-hearing brief at 3-4.

-8- Casa No. 2010-00203



The Midwest iSO claims that Duke Kentucky has failed to demonstrate that there
will not be adverse effects on servica or rates resulting from its proposed move from the
Midwest ISO to PJM. It also clams that Duke Chio is the focus and intended
beneficiary of the realignment with PJM, and that Duke Kentucky's decision to realign
was not made independently, but was pre-ordained by #ts transmission dependence on
Duke Ohio and by Duke Ohio's decision to exit the Midwast 1SO and join PJM.

According to the Midwest ISO, Duke Kentucky has provided litte information in
. support of its decision to realign with PJM other than the financial interests essociated
with Duke Ohio selling generation into the PJM capacity market. [t argues that Duke
Kentucky has not adequately supported claims of operational complexiifes, potential
inefficiencies, and additional costs to pseudo-tie its generation fo the Midwest ISQ as a
means of remaining a member white Duke Ohio moves to PJM. 1t also contends that
Duke Kentucky's criticism of pseudo-tying amangements is inconsistent with the existing
operation of Duke Ohio and Duke Kentucky generation physically located in PJM.

The Midwest ISO also asserts that Duke Kentucky’s fallure to meet the ststutory
criterla for approval of the proposed transfer creates a number of altemnatives for the
Commission, including: (1) denying the application now; (2) deferting a decision until
Duke Kentucky fitas supplemental information to support its application; (3) approving
the application now but delaying the actual transfer date until January 1, 2014; or {4)
approving the application how but prohibifing the imposition of any realignment costs or
risks on ratepayers, while providing that any benefits of the realignment ba shared with
ratepayers.

-H- Case No. 2010-00203



The Midwast 1SO's brief also raises a number of other issues that were not fully
developed in the record, including the impact of Duke Kanitucky's exit on the potential
membership of another utility, East Kentucky Power Cooperative, Inc. ("East Kentucky
Power"), the negotiation of a fransmission path through PJM in lieu of membership in
PJM, and whether PJM may ultimately acquire control of Duke Kentucky's generaiing
facilities.

ANALYSIS AND FINDINGS

Basad on the evidence of record and belng otherwise sufficiently advised, the
Commission finds that Duke Kentucky has provided the minimum lavel of evidence,
conslsting of testimony and financial analysis, to support its decision to move from the
Midwest SO to PJM. While a more comprehensive and detailed analysis by Duke
Kentucky might have obviated the need fo impose additional commitments on the
transfer, we are not persuaded by the Midwest ISO's arguments that the move to PIM
should be denied.

it is clear that Duke Kentucky's decision to align with PJM was made as a direct
result of Duke Ohio’s alignment with PJM. However, standing alone, that fact does not
nullify Duke Kentuckys decision, since that decision is supported by sufficient avidence.
Had Duke Kentucky not been so deperxiant on the Duka Ohio transmission facilities for
serving the Kentucky load, a more in-depth analysis of the costs and benefits of the
transfer would have been expected.

We recognize that Duke Kentucky could potentially remain in the Midwest ISO,
even though Duke Ohio moves to PJM. Other utilities have developed psaudo-tie
amangements for individual generating plants when the generation is not in the same

-1G- Case No. 2010-00203
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RTO as the load. For example, the East Bend generating plant, which is jointly owned
by Duke Kentucky and Dayton Power and Light, is now entirely in the Midwest ISO
because Duke Ohio’s transmission Is in that RTO. But, since Dayton Power and Light is
a member of PJM, the portion of East Bend owned by Daylon Power and Light is
pseudo-tied to PJM. Although Duke Kentucky did not develop specific estimates of the
costs assoclated with pssudo-tying all of its generation to the Midwest 1SO, whils the
transmission serving ifs load Is in PUM, It Is clear that avelding the need for such
arrangements will eliminate the incrememtal! costs and administrative complexities
associated with such pseudo-tie arrangements.

There is no dispute that Duke Kentucky's interest in reatigning with PUM is
directly related to the realignment of its parent, Duke Ohlo. Given Duke Kentucky's
{ransmission dependence on Duke Ohlo, this interest is understandable and
appropriate. However, even though the Commission recognizas Duke.Kenmcky's
interest {n joining PJM, we must closely examine this move to insure that there Is no
adverse impact on rates or service and that Duke Kentucky's customers ara likely to
realize benefits as a result of the RTO realignment. Based on our review of the nature
and extent of the commitments offered by Duke Kentucky in #s application and
testimony, we find it reasonable and necassary to clarily, refine, and expand those
commitments as set forth below,

Midwest ISO Exit Fee

Although there was some discussipn and clarification at the November 3, 2010
hearing of the projected fess that Duke Kentucky wiil incur upon exiting the Midwest
ISO, there continues to be some uncertainty regarding the exact nature and calculation
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of the faes to be imposed by the Midwest 1SO. Accosdingly, the Commission wili require
Duke Kantucky to commit thst it wil not seek fo recover, in base rates of frough any
type of rate mechanism, an exit fee or any other type of fee imposed bythe Midwest
ISO as a result of Duke Kentucky's mova to PJM, regardiecs of how that fee'is identified
or labeled, and regardiess of whether or not the recovery of such fee Is approved by
FERC. |

Tgl nsmission Expansion Feas

Duke Kentucky has indicated that it will not seek to double-recover In a future
rate case the fransmissicn plan expansion fees that it may be charged by the Midwest |
ISO and PJM in the same period or overlapping periods. Howeves, Duke Kentucky has
also indicated that it does not know the amounts of such future fees, nor does it know in
what increments or the time period over which it may be charged fees for the Midwest
1SO transmission expansion projects approved during the time it was a member of that
RTO. In addition, Duke Kentucky Is unsure ¥ its final payment for the Midwest ISO
expansion plan projects will be made in one lump sum or over a period of years.

In recognition that the primaty factor for Duke Kentucky's move to PJM was Duke
Ohio’s business declsion to make that same move, the Commission finds that Kentucky
ratepayers should not be at rigk for the payment of any Midwest ISO transmission
expansion plan costs that excesd those of PJM. Consequently, we will require Duke
- Kentucky to commit that it will not seek to double-recover in a futurs rate case the
annual, recurring transmissicn expansion fees that £ may be charged by the Midwest
ISO and by PJM in the same period or in overlapping perlods, nor will & sesk rate
recovery, or the deferral and amortization of, the transmission expansion plan fees
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imposed by the Midwest IS0 as a resuit of the exit for projects approved durjng the time
it was a member of the Midwest ISQ, regardless of whether or not the recavery of a:ly
such fees is approved by FERC,
integration Costs

Duke Kentucky has stated that it will hoid its customars hammlass from ihe costs
of integration Into PJM. 1n cases involving any number of parties, the Commission has
been exposed to different interpretations of the term “hold harmieas,” both in relation to
unilateral commitments and to mullilateral stipulations, such as setfement agreemeants.
For that reason, the Commission will require Duke Kentucky to commit that it will not
seek to recover, in base rates or In any type of rate mechanism, any costs of integration
into PJM, nor will it seek to defar and amortize any PJM integration costs it in_m.lrs in
conjunction with its alignment with PJM, regardless of whether or not such costs are
approved by FERC.
P apacity O

Duke Kentucky staled at the November 3, 2010 hearing that no decision had yet
been made as to whether it would Iniially bid e generating capacity info PJM's RPM
market or whether it would choosa the FRR alternative.  Although Duke Kentucky
tastified that it would likely make a deciglon on this issue by the and of the year, it was
unable to state with certainty who would make that decision, and the record doss not
disclose the specific criteria that will be used by the decision maker.

" November 3, 2010 Hearing, video transcript, 14:55, 15:30-31.
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Prior to Duke Kentucky's acquisition of generating capacity in 2008," the
Commission had noted its concern that Duke Kentucky’s historic practice of purchasing
power under a contract with Duke Ohio coukd potentially result in Kentucky customers
being exposed fo the volatiity of market-priced power. Now, Duke Kentucky is
consldering the option of bidding its capacity into PJM's RPM market, and then
purchasing capacity from that market sufficient for its load and its reserve obligations.
However, Duke_ Kentucky has not filed a comprehansive analysis comparing the costs
and benefits of RPM versus FRR, and the evidence before us in this case I insufficient
to show that choosing the RPM option will insulate Kentucky customers from volatility In
the PJM market. Since Duke Kentucky has not demonstrated that its customers will be
protected against market-based prices under the RPM option, the Commission will
require Duke Kentucky to commit that it will participate In PJM only under an FRR
capacity plan untlf It requests and recelves our approval fo participate in the RPM‘
market.

Benefits of PJM Membership

The commitments addressed above relate to maintaining the stetus quo In that
they are intended o insure that Duke Kentucky's transfer of functional control of its
trensmission assets will not adversely affect its custorners. However, the Commission’s
established interpretation of the “public interest” also requires a demonstration that the

' Case No. 2003-00252, Application of The Union Light, Heat :and Power
Company for a Cerlificate of Pubic Convenience and Necessity to Acquire Certain
Generation Resources and Related Property; for Approval of Certaln Purchase Power
Agreements; for Approval of Certain Accounting Treatment, and for Approval of
Deviation from Requirements of KRS 278.2207 and 278.2213(6), On:ler issued
Decamber 5, 2003.
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proposed transfer is likely to provide benefits through improved service or refiability,
additional services, lower rates, or reduced costs of providing service.

Duke Kentucky has stated that its ability to sell excess power into the PIM
market should have a positive impact on its ability io engage in off-system sales and
that this will benefit its cusiomers because of its off-system sales profit-sharing
mechanism, Rider PSM. While this Is a potential benefit, there are potential risks to
participating in the PJM market that could diminish or eliminate any benefit. For
example, Duke Kentucky's 2008 integrated resource plan shows its generating capacity
fo be sufficient fo meet its peak demand -and maintain a 15 percent capacity reserve -
margin through 2049. However, expanded envietnmental regulations or climate change
legisiation couid isad to a decrease in its available coal-fired generation, which would
have a direct impact on its future lsvels of off-system energy and capacity sales. With
these unceriainties in mind, the Commission will condition its approval of Duke
Kentucky's request to join PJM upon Duke Kentucky's commitmant to flile a revised
Rider PSM, to ba effective January 1, 2012, that continues to allocate the first $1 million
in annual profits to ratepayers, but shares the profits in excess of $1 million annuaily in
the ratio of 75 percent to ratepayers and 25 percent to shareholders, rather than the
current ratio of 50:50. _

Duke Kentucky also states that ona benefit available through membership in PJM
is the ability of retail customers to directly participate in PJM's demand-response
programs. As outlined by Duke Kentucky, the PJM procass for participation by retail
éustomers requires the utilily to first evaluato whether the relevant eleclric retall
regulatory authority permits direct participation by retail customers. Duke Kentucky
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states that its tariffs do not currently allow such direct participation by its customers and
that it does not currently plan to participate in PJM's demand-responsa programs.
Duke Kentucky states that, prior to any future decision on customer participation, it will
first seek Commission approval.

To ensure ciarity for all parlies conceming the need for the Commission’s prior
approval, we will condition the approval of membership in PJM upon Duke Kentucky's
commitment that no retail customer will be allowed to pariicipate directly or through a
third party in a PJM demand-response program until either: (1) the customer has
entered into a special contract with Duke Kentucky and that contract has been flled with, -
and approved by, the Commission; or (2) Duke Kentucky receives Commission
approval of a tfariff authorizing such customer participation. In addition, we will require
PJM 1o file a written acknowledgment of this requirement and require PJM fo publicize
this requirement according to its derand-response program rules.

Other Midwest ISO Issues

The Midwest 1ISO's brief ralses three Issues that were not fully developed in
discovery and not addressed at the hearing. As to the issua of how Duke Keniucky's
move to PJM might impact a future decision by East Kentucky Power to join the
Midwest I1SO, we note that this case has been here for almost seven months and East
Kentucky Power did not request 10 intervene or otherwise seek 10 participate. As to
Duke Kentucky's ability to negotiate a transmission path through PJM rather than jolning
PJM, tha feasibility of that option was not fully developed. However, we note that
nothing prohibits a utility from proposing an asset transfer merely because some of the
proposed benefits might be achieved without a transfer. Finally, as to PJM acquiring
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control of Duke Kentucky's generating assets, the pending application does: not request
that authority. Until such time as Duke Kentucky expressty requests and Is.granted our
authority 1o iransfer conirol of its generation, that generation remains under Duke
Kentucky's contral, where it is subject to our authority and jurisdiction. For: alt of these
reasons, the Commission finds the Midwest ISO's newly ralsed issues are
unpersuasive,

El AND SU E DECISION

Based on the avidence of record and being otherwise advised, the Commission
finds that

1. Duke Kentucky's request to transfer functional control of ifs transmission
assets from the Midwest ISC to PJM is for a proper purpose and in the public interest
and should be approved subject to Duke Kentucky's acceptance of the six conditions
specified below and PJM's acceptance of the one condition epecified below related to
participating in demand-response programe.

2. Duke Kentucky should not seek fo recover, in base rates or any type of
rate mechanism, an exit fee or any other type of fee imposed by the Midévest SO In
conjunction with Duke Kentucky's move from the Midwest I1SO to PJM, ragardiess of
how that fee is idenuﬁed or labeled, and regardiess of whether or not such fee is
approved by FERC.

3. Duke Kentucky should not seek to double-recover In & future rate case the
transmission expansion fees that it may be charged by the Midwest ISO and PJM in the
same period or overlapping perfods, nor should [t seek to defer and/or amortize any
transmission expansion fees it incurs for Midwest 1SO transmission expansion projects
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whicﬁ received approval when it was a member of the Midwest ISO, regardiess of
whether or not such fees ars approved by FERC.

4.  Duke Kentucky should not seek to recover, in base rates or any type of
rate mechanism, its costs of integration into PJM, nor should it seek to defer and/or
amortize any PJM integration costs it incurs in conjunction with its alignment with PJM,
regardless of whether or not such costs or fees are approved by FERC. '

5. Duke Kentucky should file a revised Rider PSM fo provide that, effective
January 1, 2012, the first $1 million In annual profite from off-syslem sales Is allocated
o ratepayers, with any profits in excess of $1 million split 75:25, with ratepayers
receiving 75 percent and sharsholders receiving 25 percent.

6. No customer should be allowed to parlicipate directly or through a third
party in any PJM demand-response program until that customer has entered into a
special contract with Duke Kentucky which has been fiied with, and approved by, the
Commission, or untii Duke Kentucky has an approved tarff authorizing customet
participation,

7. Duke Kentucky should participate in PJM under a FRR capacity plan until
it requests and receives this Commission's approval to participate in the RPM capacity
market.

8.  The Chief Executive Officer of Duke Kentucky should file, within seven
days of the date of this Order, a lefler accepling and agreeing to be bound by the
conditions set forth in finding paragraphs 2 through 7 above.

9.  The Chief Executive Officer of PJM should fils, within seven days of the
date of this Order, a lstter accepting and agreeing to be bound bythamnditlbn set forth

18- Case No. 2010-00203



in Finding No. & above and shall publicize that condition according to its demand
response rules.

10.  The approval of Duke Kentucky's request to transfer functional corrol of
its 138 kV transmission facilities from the Midwest 1SO {o PJM and its request to join
PJM should not diminish the Commission’s authority to review and set Duke Kentucky's
electric rates based on the value of its property used to provida slectric senvice.

11.  The approval of Duke Kentucky's request to transfer functional control of
its 138 kV transmission facilities from the Midwest I1SO o PJM and its request to join
PJM should not diminish Duke Kentucky's existing obligation to:

a. Regularly file for Commission review an integrated resource plan
detailing Duke Kentucky's load, specifying appropriate reserve reqmremenls. and
identifying sources of energy, demand-side resources, and projected need for new
generation and transmission facilities.

b. Provide regulated service to its customers through the provision of
bundled generation, transmission, and distribution electric service.

c. File for a cerlificate of public convenlence and necessity prior 10
commencing construction of an electric generation or transmission facility.

IT IS THEREFORE ORDERED that:

1.  Duke Kentucky’s request to transfer functional control of its transmission
system from the Midwest ISO 1o PJM Is approved subject to the filing, within seven days
of the date of this Order, of the written acknowledgements described in finding
paragraphs 8 and 9 above.
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2. Any customer seeking to participate directly or through a third party in any
PJM demand-response program shall do so only in accordance with the procedures sat
forth in finding paragraph 8 above.
3. Within 20 days of the date of this Order, Duke Kentucky shal file iis
revised tariff Rider PSM as approved herein, with an effective date of January 1, 2012.
By the Commission
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

APPLICATION OF DUKE ENERGY KENTUCKY, )
INC. FOR APPROVAL TO TRANSFER }
FUNCTIONAL CONTROL OF ITS )
TRANSMISSION ASSETS FROM THE ) CASENO.
MIDWEST INDEPENDENT TRANSMISSION }  2010-00203
SYSTEM OPERATOR TO THE PJM )
INTERCONNECTION REGIONAL )
TRANSMISSION ORGANIZATION AND )
REQUEST FOR EXPEDITED TREATMENT )

ORDER

On December 22, 2010, the Commission issued an Order granting Duke Energy -
Kentucky, Inc. (“Duke Kentucky”) conditional approval to transfer its iransmission assets
from the operational control of the Midwest Independent Sysiem Operator ("Midwest
ISO"} to the PUM Inferconnection Regional Transmission Organization ("PJM”). That
Order imposed six conditions precedent that nesded 1o be agreed to by Duke Kentucky,
and one condition pracedent to be agreed to by PJM. The one condition imposed upon
PJM was also one of the six conditions impcsed on Duke Kentucky. That condition, set
forth as finding paragraph 6 on page 18 of the December 22, 2010 Order, provided that:

No customer should be allowed to participate directly or through a third

paity in any PJM demand-response program until that customer has

entered info a special contract with Duke Kentucky which has baen-filed

with, and approvad by, the Commission, or until Duke Kentucky has an
approved tariff authorizing customer participation.

EXHIBIT




Duke Kentucky and PJM were required to indicate in writing within seven days of the
date of the Ordar if they individually agreed to accep! and be bound by the conditions
imposed therein.

On December 29, 2010, Duke Kentucky filed a letter stating thet it accepted and
agreed 1o he bound by the six conditions imposed on it by the December 22, 201D
Order and noted that its move to PJM is contingent upon Duks Energy Ohlo's
.successful move to PJM. On that same date, P.IM fliled a letlar acknowiodgmg thata
requirement was imposed on Duke Kentucky which prohibited retail oustomers from
participating in a PJM demand-response program without prior Conmissi;:m approval.
However, PJM’s letier did not acknowledga that this same condition was' imposed on
PJM by finding paragraph 9 of the Decafmber 22, 2010 Order. Consequently, without
PJM's agresment to honor this condition, a customer of Duke Kentucky coukt envoll in a
PJM demand-response program if, at the time of enroliment, Duke Kentutky does not
object to PJM, elther intentionally or due to inadvertence. Such participation by a
customer of Duks Kentucky would be in direct violation of Duke Kentucky's tariff, Ky.
P.5.C. Electric No. 2, First Revised Sheet No. 21, Section 5, which prohibits the resale
of electrichy by customers.

The condition imposed on PJM by our December 22, 2010 Order mirrors the
commitment made by PJM in 2004 in conjunction with Kentucky Power Company's
application to transfer functional control of its transmission assets o PJM. In that case,
the transfer to PJM was approved upon PJM's agreement that: .

Any PJM-offered demand side response or load interruption programs will

be made available o Kentucky Power for s retall customers at Kentucky

Power's election. No such program will be made avaliable by PJM directly
to a retall customer of Kentucky Power . . . . Any such programs would be
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subject to the applicable rutes of the Commission and Kentucky law."

Based an a review of PJM's December 28, 2010 leiter, the Commission finds that
one of the conditions precedent to Duke Kentucky's transfer of transmission assets to
PJM has not been salisfied.

IT IS THEREFORE ORDERED that the conditional approval granted in our
Decembar 22, 2010 Order has not become uncondiional and will not become
unconditional until either: (a) PJM clarifies its December 29, 2010 letter to acknowledge -
the requirement that no customer participate In a PJM demand-responsa - program
absent pricr Commission approval; or (b) the December 22, 2010 Order is modified in
rasponse {0 a timaly application for rehearing filed pursuant to KRS 278.400.

By the Commission

ENTERED @
JAN 06 200

| KENTUCKY 4
SERVICE COMMI ~ ~

. ]
ATTES

Exe Di

! Case No. 2002-00475, Application of Kentucky Power Company

d/b/a American Electric Power, for Approval, to the Extent Necessary, to Transfer

Functionat Control of Transmission Faciliies Located in Kentucky to ‘PJM

Interconnsction, L.L.C. Pursuant to KRS 278.218 (Ky. PSC May 19, 2004) at 9
and Appendix A thereto at Paragraph No. 4.
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