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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of

Ohio Power Company for Approval of the
Shutdown of Unit 5 of the Philip Sporn
Generating Station and to Establish a
Plant Shutdown Rider.

Case No. 10-1454-EL-RDR

e i S

REPLY COMMENTS OF INDUSTRIAL ENERGY USERS-OHIO

In this proceeding, the Public Utilites Commission of Ohio (“Commission”)
sought initial and reply comments from interested parties concerning an Application by
Ohio Power Company ("OP") for approval of a rider for closure costs of the Sporn
Generating Station Unit No. 5 (“Sporn”). Initial Comments were filed by seven
interested parties. Since the Initial Comments were filed, the Ohio Supreme Court has
provided additional guidance on the recoverability of the Sporn closure costs, and that
guidance supports the Initial Comments by Industrial Energy Users-Ohio (*IEU-Ohic”)
and others including the Commission's Staff' that the Spom closure costs are not
recoverable as part of an Electric Security Plan.

As noted in IEU-Ohio's Initial Comments, there are several reasons to dismiss
OP's Application without further hearing.? Importantly, IEU-Ohio noted that current law
does not provide support for the rider that OP seeks through this Application. Because

OP's default generation supply prices are governed by an ESF under Section 4928.143,

' Comments Submitted on behalf of the Staff of the Public Utilities Commission of Ohio at 3.

% |nitial Comments of IEU-Ohio at 5.
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Revised Code, OP may seek recovery only within the terms of that section, and nothing
in that section authorizes the recovery of Sporn closure costs.’

On April 19, 2011, the Ohio Supreme Court provided additional support for IEU-
Ohio's position regarding the scope of costs that may be recovered in an ESP.
Specifically, the Supreme Court rejected the assertion that the phrase “without
limitation” allows items not listed in Section 4928.143(B)}(2)(a)-(i},Revised Code, to be
included in an ESP. The Court held: “By its terms, R.C. 4928.143(B)(2) allows plans to
include only ‘any of the following' provisions. It does not allow plans to include ‘any
provision.” So if a given provision does not fit within one of the categories listed
‘following’ (B)}(2), it is not authorized by statute.™

OP has not pointed to any provision under Section 4928.143(B)(2), Revised
Code, that allows recovery for closure costs. The subdivisions of that section provide
Commission-approved automatic recovery for prudently incurred fuel and purchased
power costs, allowances for the recovery for construction work in progress for new
generation and environmental expenditures, a surcharge for new generating facilities
under strict conditions, and various other items related to the sale and distribution of
electricity. There is nothing providing a basis for recovery of closure costs. As a result,

OP has no defensible claim for closure costs based on either the Commission's prior

® Initial Comments of IEU-Ohic at 6.

“inre Application of Columbus Southern Powser Co., et al., Case No. 2011-Ohie-1788 (Apr. 18, 2011) at
132
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ESP Opinion and Order® or any independent claim based on Section 4928.143, Revised
Code.

The Court's April 18, 2011 decision thus reinforces the Initial Comments of IEU-
Ohio and others that there is no legal basis for OP to recover the stranded costs
associated with its choice to prematurely close Sporn. The opportunity to recover

economically stranded plant has passed, and the Commission should dismiss the

Application.

Respectfully submitted,

Samfiel C. Randazzo (Counsel of Record)
Frank P. Darr

Joseph E. Oliker

MCNEES WALLACE & NURICK LLC
21 East State Street, 17th Floor
Columbus, OH 43215-4228
Telephone: (614) 469-8000
Telecopier. {614) 469-4653
sam@mwncmbh.com
fdarr@mwncmh.com
joliker@mwncmh.com

Attorneys for Industrial Energy Users-Ohio

° OP's Application asserts that the Commission contempiated recovery of costs in its 2009 ESP Opinion

and Order. Application at 5. As noted by IEU-Ohio, that claim is overstated at best. [nitial Comments of
IEU-Ohic at 6-7.
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Reply Comments of industrial Energy

Users-Ohio was served upon the following parties of record this 22nd day of April, 2011,

via electronic transmission, hand-delivery or first class U.S. mail, postage prepaid.

Steven T. Nourse

American Electric Power Corporation
1 Riverside Plaza, 29th Floor
Columbus, OH 43215-2373
stnourse@aep.com

ON BEHALF oF OHIO POWER COMPANY

Janine L. Migden-Ostrander
Consumers’ Counsel

Ann M. Hotz

Assistant Consumers’ Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street - Suite 1800
Columbus, OH 43215-3485
hotz@occ.state.ch.us

ON BEHALF OF THE OFFICE OF THE OHIO
CONSUMERS COUNSEL

David F. Boehm

Michael Kurtz

BOEHM, KURTZ & LOWRY

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202
dboehm@bkllawfirm.com
mkurtz@bkllawfirm.com

ON BEHALF OF OHIO ENERGY GROUP
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" FRANK P. DARR

Nolan Moser

Trent A. Dougherty

Ohio Environmental Council

1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449
nolan@theoec.org
trent@theoec.org

ON BEHALF OF DHIO ENVIRONMENTAL
COouNCIL

Colleen L. Mooney

David C Rinebolt

Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, OH 45840
cmooney2@columbus.rr.com
drinebolt@ohiopartners.org

ON BEHALF OF OHIO PARTNERS FOR
AFFORDABLE ENERGY

Kenneth P. Kreider

Keating Muething & Klekamp PLL
One East Fourth Street

Suite 1400

Cincinnati, OH 45202
kpkreider@kmklaw.com

Holly Rachel Smith
Holly Rachel Smith, PLLC
Hitt Business Center
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3803 Rectortown Road
Marshall, VA 20115
holly@raysmithlaw.com

Steve W. Chriss

Manager, State Rate Proceedings
Wal-Mart Stores, Inc.

2001 SE 10™ Street

Bentonville, AR 72716-0550
Stephen.Chriss@wal-mart.com

ON BEHALF OF WAL-MART STORES EAST,
LP AND SAM’S EAST, INC.

Henry W. Eckhart

1200 Chambers Road, Suite 106
Columbus, OH 43212
henryeckhart@aol.com

ON BEHALF OF THE SIERRA CLUB OF OHIO

Lisa G. McAlister

Matthew W. Warnock
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
Imcalister@bricker.com
mwarnock@bricker.com

ON BEHALF OF OMA ENERGY GROUP
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