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FINDING AND ORDER 

The Commission finds: 

(1) DPL Energy Resources Inc. (DPLER) is an electric services 
company as defined ui Section 4928.01(A)(9), Revised 
Code. 

(2) Section 4928.64(B), Revised Code, establishes benchmarks 
for electric services companies to acquire a portion of their 
electricity supply for retaU customers in Ohio from 
renewable energy resources. SpedficaUy, the statute 
requires that, for 2009, a portion of the electricity sold by 
means of retaU electric sales in Ohio must come from 
altemative energy resources, including 0.004 percent from 
solar energy resources (SER), haU of which must be met 
wdth resources located wdthin Ohio. This requirement 
increases to 0.010 percent for 2010. 

(3) On December 30, 2009, DPLER filed an application 
pursuant to Section 4928.64(C)(4), Revised Code, 
requesting that the Cominission make a force majeure 
determination regarding the Ohio portion of DPLER's 2009 
SER benchmark. DPLER asserts that it was only able to 
acquire approximately 36 percent of the solar renewable 
energy credits (SRECs) necessary to meet the Ohio portion 
of its 2009 SER benchmark (m-state SER benchmark), 
Consequentiy, DPLER requests that the Commission 
modify DPLER's 2009 m-state SER benchmark by tiie 
amount of DPLER's actual shortfall at tiie end of 2009, 

(4) Motions to intervene in the above-captioned case were fUed 
by the Ohio Environmental CouncU (OEC) and the 
Environmental Law and Policy Center (ELPC), No party 
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opposed the motions to intervene. The Commission finds 
that the motions to intervene are reasonable and should be 
granted. 

(5) In support of its request for a force majeure determination, 
DPLER represents that, despite its substantial good faith 
efforts, it was unable to achieve compliance wdth its 2009 
in-state SER benchmark due to lack of sufficient solar 
energy resources avaUable for purchase, DPLER notes that, 
provided all of the applications for certification of 
renewable energy resource generating facUities pending 
before the Cominission are approved, it has achieved 
compliance wdth both the non-solar renewable energy 
resource benchmarks as weU as its overall 2009 SER 
benchmark. 

DPLER avers tiiat, ki an effort to satisfy its 2009 SER 
benchmark, it pursued aU reasonable options, including 
SREC solicitations, piurchases, building projects, partnering 
wdth customers, cold calling project owmers and 
developers, and competitive bidding on long-term 
contiracts. SpedficaUy, DPLER states tiiat, ui July 2009, it 
issued a Request for Proposal (RFP) seeking SRECs but 
that, regarding Ohio SERs, the RFP resulted in only one 
offer for four Ohio SRECs per year over a five-year period. 
Further, DPLER relates that, in July and September 2009, it 
submitted competitive, but unsuccessful, bids to purchase 
288 Ohio SRECs from two Ohio-based sources. FinaUy, 
DPLER relates that, in August 2009, it conducted a mass-
maUing to 128 Ohio residents who received grant awards 
for smaU (less than 20 kW) solar projects in an effort to 
purchase SRECs but that some residents refused to sell 
their SRECs in anticipation of receiving a higher price 
through other programs or bidders. 

DPLER concludes that, despite its good faith efforts to 
comply, it was only able to purchase approximately 36 
percent of its 2009 in-state SER requirement. DPLER 
surmises that, based on its significant efforts to purchase 
Ohio SRECs, there is currentiy an insufficient supply of 
Ohio solar resources from which DPLER can purchase 
SRECs to achieve fuU compliance wdth its 2009 in-state SER 
benchmark. 
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(6) On March 26, 2010, OEC and ELPC (jointiy, tiie 
environmental advocates) filed joint comments in 
opposition to DPLER's request for a force majeure 
determination. The environmental advocates argue that, 
because DPLER did not meet its SER benchmark, DPLER 
should be subjected to the altemative compliance payment 
as set forth in Section 4928.64(C)(2), Revised Code. The 
environmental advocates acknowledge that DPLER did not 
ignore its SER obUgations but argue that the Commission 
should deny DPLER's request for a force majeure on the 
basis that DPLER did not expend the appropriate effort to 
ensure compliance wdth its 2009 benchmarks. SpecificaUy, 
the environmental advocates assert that DPLER was aware 
of its 2009 SER reqiurements on or before July 31, 2008, but 
did not begui to seek SRECs until July 2009. AdditionaUy, 
the environmental advocates argue that DPLER could have 
expended more efforts to meet the 2009 SER requirements 
by constructing its owm solar faciUty or developing a 
formal residential solar purchase program. Further, the 
environmental advocates claim that DPLER's application 
suggests that DPLER and Dayton Power and Light 
Company (DP&L) conducted joint efforts to locate SERs 
but that DPLER does not appear to be sharing in DP&L's 
SERs currentiy under construction. 

Alternatively, the environmental advocates argue that, 
should the Commission grant DPLER's request for a force 
majeure, DPLER should be required to recover any waived 
portion of the 2009 SER benchmark in 2010, just as the 2010 
SER benchmarks for Columbus Southern Power Company 
and Ohio Power Company (jointiy, AEP-Ohio) and DP&L 
were increased when the companies' requests for force 
majeure determinations of their 2009 SER benchmarks were 
granted.^ The environmental advocates argue that this 
precedent requires an increase in DPLER's SER 2010 
benchmark by tiie 149 SRECs it faUed to obtaui in 2009. 

^ See In the Matter of the Application of Columbus Southern Power Company for Amendment of the 2009 
Solar Energy Resource Benchmark, Pursuant to Section 4928.64(C)(4), Ohio Revised Code, Case No. 09-
987-EL-EEC, et al.. Entry (January 7, 2010); and In the Matter of the Application of The Dayton Power 
and Ught Company for Approval of a Force Majeure Determination for a Portion of the 2009 Solar Energy 
Resources Benchmark Recpiirement Pursuant to Section 4928.64(C)(4) of the Ohio Revised Code, Case No. 
09-1989-EL-ACP, Finding and Order (March 17,2010). 
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(7) On AprU 7, 2010, DPLER fUed reply comments indicating 
that it would not object to a ruling by the Cominission 
requiring DPLER to recover any waived portion of the 2009 
SER benchmarks in 2010. However, DPLER's comments 
generaUy dispute the environmental advocates' assertions 
and SpedficaUy dispute the assertion that DPLER faUed to 
obtam 149 SRECs m 2009. DPLER argues that the 
environmental advocates' figure is incorrect in light of the 
fact that DPLER cannot state wdth certainty how many 2009 
SRECs it wUl ultimately receive. DPLER explains that the 
uncertainty is due to tiie existence of 2009 SRECs under 
contract that have not yet been delivered because some of 
the seUers have not yet fUed wdth the Commission or 
registered with GATS or because the Cominission has not 
yet acted on some filings. Consequentiy, DPLER requests 
that the Commission's order more genericaUy state that 
any shortfall shaU be added to the 2010 benchmark. 

(8) Upon review of the application and the other filings in this 
proceeding, and recognizing the limited time avaUable for 
the development of new SERs to meet the statutory 
standard in its first year, the Commission finds that 
DPLER's request for a force majeure determination is 
reasonable and should be granted. Section 4928.64(C)(4), 
Revised Code, authorizes the Cominission to determine 
whether an insufficient quantity of renewable energy 
resources was reasonably avaUable in the market to 
facUitate an electric service company's compliance wdth the 
statutory benchmarks. The statute further provides that 
the Cominission shaU consider the electric service 
company's good faith effort to acquire sufficient renewable 
energy resources to comply wdth the benchmark and the 
avaUabUity of renewable energy resources in Ohio or other 
jurisdictions wdthin PJM Interconnection, L.L.C., and the 
Midwest Independent Transmission System Operator. 

The Commission notes that DPLER attempted to 
accomplish its goal of purchasing sufficient SRECs by 
soliciting SRECs, purchasing SRECs, engaging in buUding 
projects, partnering wdth customers, cold caUing project 
owmers and developers, and bidding competitively on 
long-term contracts. WhUe DPLER's efforts enabled it to 
obtain compliance wdth its overaU 2009 SER benchmark. 
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DPLER was only able to acquire approxhnately 36 percent 
of its 2009 in-state SER benchmark. Additionally, DPLER 
asserts that there was an insufficient supply of Ohio solar 
resources from which it could purchase SRECs to meet its 
2009 in-state SER benchmark. The Cominission recognizes 
that its certification process for SRECs was in its infancy in 
2009 and, as such, a limited number of SRECs were 
avaUable. Further, as pointed out by DPLER, the 
Commission has already recognized that electric utUities 
had difficulty meeting their 2009 SER benchmarks. 

Consequently, we find that there was an insufficient 
quantity of solar energy resources reasonably available in 
the market and that DPLER has presented sufficient 
grounds for the Commission to reduce DPLER's 2009 SER 
benchmark to the level of SRECs actuaUy obtained by 
DPLER. Further, pursuant to Section 4928.64(C)(4)(c),: 
Revised Code, our approval of DPLER's request for a force 
majeure determination is contingent upon DPLER meeting 
its revised 2010 SER benchmarks, which shall be increased 
to include the shortfall of its 2009 SER benchmark. 

It is, therefore, 

ORDERED, That the motions to intervene fUed by OEC and ELPC be granted. 
It is, further, 

ORDERED, That DPLER's request for a force majeure determination be granted. 
It is, further, 

ORDERED, That DPLER's 2010 SER benchmark be increased as set fortii in 
finding (8). It is, further. 
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ORDERED, That a copy of this finding and order be served upon all parties of 
record. 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

Paul A. CentoleUa 

Steven D. Lesser 

Valerie A, Lemmie 

Cheryl L. Roberto 

MLW/sc 

Entered in the Journal 

HAR2»20U 

Rene6 J. Jenkins 
Secretary 


