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I. Introduction 

Now come Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, 

Inc. (jointly "Constellation"), pursuant to the procedural schedule estabUshed in the matter at bar 

and submit their Initial Trial Brief Constellation NewEnergy, Inc. ("CNE") is a Commission 

certificated competitive retail electric service (CRES) provider who has continuously served 

retail customers in Ohio since 2001.' CNE is the nation's largest supplier of competitive electric 

service to commercial, industrial and public sector customers^ providing more than 15,000 

Megawatts (MW) to over 18,000 customers.̂  Constellation Energy Commodities Group, Inc. 

C'CCG") is the largest wholesale supplier of power in the United States. CCG also manages 

fuels and provides other project services for energy intensive industries and utilities/ CCG has 

participated in the FirstEnergy auctions and is currently a standard service offer energy provider 

to Cleveland Electric Illuminating Company, Ohio Edison Company and Toledo Edison 

Company. 

On November 15, 2010 Duke Energy Ohio, Inc. ("Duke") filed an application for a 

Market Rate Option plan (MRO) to fulfill its standard service obligation pursuant to Section 

4928.141, Revised Code. As described in the testimony of Constellation Vice President David 

Fein, Constellation intervened in this proceeding to provide the Commission with a practical 

critique of the Duke Energy Ohio application from the perspective of a prospective bidder in the 

auction, as well as a CRES provider .̂ 

' CaseNo. 00-1717-El-CRS 
2 Constellation Ex. No. 1, Direct Prepared Testimony of David Fein, p. 1. 
' Id, at 2. 
" Id, a t l . 
^ Constellation Ex. No. 1 Direct Prepared Testimony of David Fein p. 3. 
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Duke has built upon the success of the previous Cleveland Electric Illuminating, Ohio 

Edison Company and Toledo Edison Company ("FirstEnergy") auctions by largely incorporating 

the features of those auctions, with a few amendments. As discussed below, the Commission 

should further build upon the successful auction construct and adopt Constellation's 

recommendations in order to achieve two (2) extremely beneficial objectives: (i) a more robust 

and competitive procurement process for the supply of electric power and energy for SSO 

service; and (ii) greater promotion of the development of retail competition and customer choice. 

As will be discussed herem, Duke's MRO Application (including its amended Master Supply 

Agreement) should be revised as follows, and approved: 

• Providing auction participants and winning wholesale suppliers with additional 

data and information, consistent with that which is provided by FirstEnergy, or 

further enhanced information that will promote robust bidding; 

• Providing additional clarity regarding the authority of the CBP Manager; 

• Adopting revisions to the Master Supply Agreement; 

• Using collaborative processes for all stakeholders to discuss potential 

improvements or other refinements to a future CBP; 

• Rejecting Duke's proposal to impose certain non-bypassable generation charges 

under the Riders SCR, EIR and RECON where a customer takes service fi-om a 

CRES; and 

• Requiring Duke to take additional steps to promote a more robust retail electric 

market for the benefit of Duke's customers. 

II. THE COMMISSION SHOULD MAKE ADDITIONAL REVISIONS TO THE 
MRO APPLICATION TO FURTHER PROMOTE THE APPLICABLE 
STATUTORY OBJECTIVES. 



A. The Commission should direct Duke to improve the timing and detail 

of data and information. 

Section 4928.142(A), Revised Code sets out the criteria that the competitive bid 

procedure for each MRO Application must meet. The statutory criteria include, among other 

things, having a competitive bid that is: 1) open, fair, and competitively transparent and 2) is 

conducted by an independent third party administrator. To be open, fair and competitively 

transparent prospective bidders must be able to obtain relevant information concerning the load 

that is being bid in a timely fashion. Duke's MRO Application is, at best, unclear whether 

certain key information such as was provided in the FirstEnergy auction would be made 

available to bidders provided in a timely manner for the Duke. Specifically, the following 

information is essential and should be presented electronically: 

(1) Monthly information specific to a municipal opt-out aggregation program that 

includes peak load, hourly consumption, and population statistics for existing 

programs and programs that are proposed for commencement during the term of 

an SSO; 

(2) Hourly load data for eligible and SSO load by customer class as close as practical 

in time to the auction date; 

(3) Customer counts, peak demand and NSPL for eligible and SSO load by customer 

class as close as practical in time to the auction date; 

(4) For NITS charges, the expected allocation (below 138 kV) by rate class; 

(5) Historical distribution losses and any allocated Unaccoimted for Energy (if 

applicable); 

(6) For the larger nonresidential customer base, a distribution of the number of 

customers above and below 500kW within a rate class; and 



(7) Hourly consumption, customer counts, peak demand broken out by customer class 

as close as practical in time to the auction date {e.g., a maximum of a 1 or 2 month lag) 

separated by eligible load and load served by CRES providers.̂  

To fulfill the statutory requirement for an independent, third party administrator, Duke 

selected International d/b/a Charles Rivers Associates (CRA). Duke called upon CRA principal 

Robert J. Lee to support the compliance of their Application. Mr, Lee participated on behalf of 

CRA in both the FirstEnergy competitive auctions. On cross examination, Mr. Lee testified that 

he was familiar with the design of the Duke bidder's website, but at this time the exact type and 

form of the data that was going to be supplied on the Duke website has not been completed .̂ 

Mr. Lee also indicated that he was knowledgeable as to the information presented on tiie 

FirstEnergy bidder's website.̂  Mr. Lee acknowledged that FirstEnergy did use an interactive 

website and that the FirstEnergy website contained historic load data, historic load data by class, 

and area and bulk data and PIPP data.̂  When asked if Duke was going to have similar 

information on its bid website Mr. Lee to what was provided on the FirstEnergy's website he 

replied: 

"My expectation is that similar information would be provided to 
bidders in the Duke Energy-Ohio auction, yes."*^ 

Providing a website with information is only the beginning of the process to assure that enough 

information is provided by the utility to assure an open and transparent auction. Both Mr. Fein 

in his direct testimony '̂ identified, and Mr. Lee on cross examination^^ acknowledged, the need 

for the bidder's website to be interactive and contain a method for asking questions and getting 

^ Constellation Ex. No. I, p. 12-13. 
^Id. 
^TR. Ip. 164. 
^Id. 165-166. 
'" Id at 164. 
" Constellation Ex. No. 1 p. 11. 
'^TR. I, 163-69. 



timely answers. Barring any technical difficulties, two days should be sufficient time for CRA to 

provide a response to prospective bidders' questions. 

Information does not end when the competitive bid is completed and the winning bidders 

have been selected. The bid winnmg suppliers need to have mformation in order to efficientiy 

and effectively conduct their supply operation. The winning bidders contmued to get infonnation 

after the FirstEnergy auctions, and is used by suppliers for imderstanding their risk. At a 

minimum, Duke should provide the following information:*** 

(1) Peak load (or hourly consumption) data that is updated monthly beginning after 

the execution of the SSO MSA that shows eligible load and load taking service 

from a CRES provider; 

(2) Initial settlement hourly data; 

(3) From the time that the MSAs are executed, daily estimations for the capacity peak 

load contribution data seven days forward; and 

(4) To the extent available, the energy and capacity information that Duke Energy 

provides to PJM related to suppliers' SSO obligations.^^ 

In sum, supplying concerning the load information as detailed by Mr. Fein, first to the 

prospective bidders and subsequentiy to the vanning suppliers, is required in order to have a fair, 

open and competitively transparent auction. It is also crucial to having a robust auction which 

provides low price for the default customer. Thus, the Commission should in its Opinion and 

Order require Duke to supply the information listed above. 

B. The Commission should reject the use of a Reserve Price 

A reservation price, as Duke contemplates using, is where the utility would have an 

^'Id 
^ Constellation Ex. No. 1 Direct Prepared Testimony of Mr. Fein p. 13-17. 
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"undisclosed" price above which the utility would not buy the power*^ even if the auction closed 

with the proper number of bidders and there was no evidence of firaud or collusion. The use of a 

reservation prices appears at odds v\ith the statutory mandate that the competitive bid process be 

open, fair and transparent under Section 4928.142 (A), Revised Code. The use of a reservation 

price makes the auction less attractive to wholesale suppliers. A bidder may go through the 

auction, believe that by providing the lowest price it has won the auction, only to find out that 

Duke on its own is rejecting the results because of its secret reservation price. This secret 

reservation price is a different type of risk then the risk suppliers take when completing against 

other real bidders.'^ A reservation price is not essential to a successful auction, as Mr. Lee 

1 fl 
testified that he has conducted auctions without a reservation price for competitive bids. 

The most pernicious aspect of the use of the reservation price is what happens after Duke 

rejects the auction results based on the reservation price. If the reservation price is used to reject 

an auction, then a second auction would have to be held. It is possible that the closing price at 

the second auction would be higher̂ ^ than the original auction, especially if participants in the 

rejected auction felt Duke's the reservation price was inaccurate, or if potential bidders simply 

stayed away from an auction in which they had no confidence that bids would be accepted. In 

the competitive bid that Duke is proposing, its competitive affiliate would be able to participate 

and, given that there are no load caps, the Duke affiliate could win all the tranches. Thus, it is 

possible that Duke could reject the original auction results won by a non-affiliated supplier 

because the closing price was above the reservation price. Then on the replacement auction 

Duke could end up awarding the tranches to its affiliate at a higher price than the original auction 

result. Given the imcertainty for potential bidders that is created, not to mention the potential for 

• ' H , at 176-177. 
•'Tr. V,867,869;Tr. 1, 178-9. 
'^Tr. 1 p. 174-179 
'̂  Mr. Lee agreed that was possible, though he thought it unlikely TR. 1,200-01. Also see TR. V, 867-869. 
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abuse, the use of a reservation price should be rejected by the Commission. 

C. The Commission should adopt the changes to the Master Supply Agreement 
recommended by Constellation 

When the MRO application was filed on November 26, 2010 it contained a sample 

Master Supply Agreement̂ .̂ The Master Supply Agreement is the standardized contract that 

will be used between the suppliers who win supply tranches in the auction and Duke. The 

Master Supply Agreement in addition to providing the terms and conditions for the subsequent 

purchase of energy, also is an important document for potential bidders as it is within the 

confines of the Master Supply Agreement that essential financial terms such as credit and 

bonding requirements, accounting conventions and the mechanics of payment are established. 

Duke, to its credit, continued to work with suppliers after the November filing concerning 

many of the terms in the Master Supply Agreement. Duke then prepared a revised Master Supply 

Agreement'̂ ^ which was taken into evidence along with a red line version which shows the 

changes between the original Master Supply Agreement, and the Revised Master Supply 

Agreement now before the Commission as part of the Application. 

The Revised Master Supply Agreement is a vast improvement over the original filing, 

and wishes to compliment Duke for its efforts. There are a number of changes, however, that 

would not only improve the Revised Master Supply Agreement, but may well enhance the 

participation in the auction and lead to a lower auction clearing price. These suggestions are all 

part of the Direct Prepared Testimony of David Fein, which contains a red line Master Supply 

Agreement including the proposed enhancements. 

1. Credit Terms Should Be Modified 

One of the major improvements in the Revised Master Supply Agreement is that the 

°̂ Application Addendum F. 
' ' Duke Ex. 3, Attachment F-1, F-2. 



Credit provisions for bidders have been made less restrictive. The less restrictive credit 

standards should enhance participation and lower bid prices. Unfortunately, however, Duke did 

not follow the suggestions of Witnesses Fein̂ ^ or Swartẑ ^ who suggested that Duke adopt the 

credit standards used in the FirstEnergy auctions. To utilize those standards the credit rating 

thresholds should be lowered to the same levels as those in the First Energy auction. It should be 

noted that the risk which accompames use of less restrictive credit requirements for bidders is 

not on Duke, as Duke will pass through any increase in energy costs through to the retail 

24 

customers. 

In addition to the general bidding credit requirements discussed above, Duke continues to 

request that the supplier post separate collateral called the "Independent Credit Requirement 

(ICR). The purported purpose of the ICR collateral is to assure any costs that Duke may incur 
•ye 

between the time of the default until the cost of the default (the Termination Payment ) is 

calculated are secured. Such a provision is not necessary, as verified by the fact that several PJM 

jurisdictions - including Delaware, the District of Columbia, Illinois, and Maryland - now either 

have eliminated a similar credit provision to the proposed ICR or elected not to include one. As 

more fully described in Mr. Fein's testimony, the problem with the ICR is that it is duplicative as 

the very costs that would be covered by the ICR are already fully addressed in the way the 

Master Supply Agreement implements the market-to-market calculations. ̂ ^ This belt and 

suspenders approach of requiring collateral is not in the customers' best interest, and comes at a 

high cost for duplicative coverage. This translates into higher bid prices as suppliers cover the 

unnecessary high cost of collateral in order to be a supplier. 

^̂  Constellation Ex. 1, p. 24-25. 
^̂  FirstEnergy Solutions Ex. 1, pp. 4,5,9. 
^̂  Constellation Ex. 1, pp. 22-26. See Footnote 5. 
^̂  The capitalization denotes a defined term in the Master Supply Agreement. 

"̂̂  Constellation Ex. 1, p. 23. 
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While the Master Service Agreement addresses the need for credit arrangements for the 

supplier no similar standards are required of Duke, though the Suppliers will be advancing Duke 

the energy for a substantial period of time before the Suppliers are paid. Constellation at thi^ 

time does not request that Duke post credit, but would like to see in the Commission's Opinion 

and Order a contingency plan that should Duke's parent fall below an investment credit rating by 

the major credit rating agencies. Should such a rating decrease occur, then the payment schedule 

to the winning suppliers should be moved to weekly in line with the settlement date of PJM. 

Such an arrangement exits today for suppliers in some of the utility auctions in the District of 

Columbia, Maryland, Delaware and Peimsylvania^ .̂ 

2. Non-Credit-Related Improvements Should Be Made 

a. Notional Quantity Language Should Be Eliminated Or Made Optional 

The first suggested change to the Revised Master Supply Agreement is to the definition 

of "Settlement Amount" found in Article 1. The current definition may transform the energy 

sale under the Master Sales Agreement from a conventional sale into a derivative sale under Rule 

133 of the Statement of Financial Accounting Standards (SFAS). This would affect the 

supplier's ability to account for the contract on an accrual accounting basis. Fein, Testimony, 

29-30. On cross examination, Duke witness Northup was asked whether it was the desire of 

Duke to have the suppliers use mark to market accoimting and treat the transaction as the sale of 

a derivative. Mr. Northrup indicated that was not Duke's intent and that Duke would be willing 

to work with suppliers to prevent such an occurrence^ .̂ 

The Commission should permit Duke and potential bidders to change the definition of 

"settlement amount" without further Commission approval. 

^̂  Tr. V, 848; Constellation Ex. I, p. 27. 

^̂  Tr. I, 220. 
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b. Transition Issues Should Be Clarified 

While the hearing substantiated die fact that Duke does, and will continue to, belong to an 

RTO with market monitoring features, two issues concerning the RTO were explored in the 

hearing that merit discussion in the Commission's Opinion and Order in this case. First, is the 

capacity charge which Duke will charge suppliers who use Duke capacity in order to supply retail 

customers in the Duke service area. The lack of a specific declaration of the capacity price has 

recently become an issue with another electric distribution utilitŷ *̂ . Duke's witness Jennings 

testified that Duke accepted the Fixed Resource Requirement Integration Plan (FRR) filed under 

FERC Docket ER 10- 2254-000^'. On cross examination, Duke witness Northrup clarified 

exactly what that capacity rate would be if the capacity was purchased fi-om Duke. 

Q. Is it your understanding that the approved FRR plan 
for the year 2011 would be the auction price that's 
already taken place for PJM? 

A. If you're asking would the capacity prices be the 
same for RPM, that would be understanding, yes. 

Q. 

A. 

Q. 

A. 

And the same would be true for 2012? 

Yes. 

And for 2013? 

Yes.^2 

The second issue concerning the RTOs raised at the hearing was who would be 

responsible for the continuing MISO fees and how transmission charges would be collected from 

retail customers. The Application creates two riders which address transmission expenses. Rider 

BTR v^ll collect Network Integrated Transmission Service Charges (NITS) assessed by the RTO 

°̂ In the Electric Security Plans (ESP) of the Columbus Power Company and Ohio Power Company the Commission in its Entry 
of December 8, 2010 in Case No. 2929-EL-UNC found that use of the RPM auction price as the CRES capacity charge was an 
implicit part of the ESP plans. 
^' Duke Exhibit No. 12, Direct Prepared Testimony of Kenneth Jennings, p.4. 
^̂  Tr. 1,215. 
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and will bill those expenses directiy to the retail customers, both standard service customers and 

shopping customers. Rider RTO will apply just to the standard service customers and will collect 

for RTO expenses under FERC-approved tariffs which are generation related such as ancillary 

services . 

By electing to switch RTOs, MISO will charge Duke a onetime exit fee^. In addition, 

Duke witness Jennings testified that even though Duke would no longer be a transmission owner 

in MISO after 2012, Duke would remain financially responsible for the transmission additions 

and improvements (M-TEPS) authorized while it was a member̂ ^ a condition that will exist for 

years to come. Similarly, once Duke joins PJM, it will become responsible for all the 

transmission additions and improvements on the PJM system (R-TEPS)̂ ^ 

At this time the amount of the exit fee and the M-TEPs fees are not a part of either the 

application or a subsequent petition for authorization filed by Duke. Duke's position on these 

RTO charges was presented by Mr. Wathen who testified that since the exit fees, M-TEP fees and 

R-TEP fees are part of FERC's approved tariff, Duke is entitied to pass all FERC related charges 

through to the retail customers". Mr. Wathen then cited a Post-Hearing Brief filed in the recent 

FirstEnergy ESP II proceeding Case No. 10-388-SSO where the Staff explained that FirstEnergy, 

who also exited MISO in favor of PJM, had agreed to pay for all the MISO exit fees and M-TEPs 

in perpetuity as well as the R-TEPs for a period of five years. Mr. Wathen then quoted the Staff 

brief which stated that Mdthout the Stipulation signed in the FirstEnergy case, the Commission 

would have had to authorize the MISO exit and M-TEP charges be paid by the retail customers. 

While the Staffs briefs are often insightful, briefs are not Commission or court decisions 

" Application, p. 37. 
^̂  OEG Exhibit No. l,DirectPreparedTestimony ofMr. Baron,p. 19. 
" Duke Exhibit No. 12, Direct Prepared Testimony of Mr. Jennings, p. 9. 
' ' W.atll. 
" Duke Exhibit No. 16, Direct Prepared Testimony of Mr. Donald Wathen, p. 24. 
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and thus not accorded the legal precedent. Faced with this record, the Commission should take 

two affirmative steps. First, the Commission should approve the basic tariff structure that Duke is 

proposing for transmission costs. Duke is proposing via its Rider BTM to fuimel all the NITS as 

well transmission enhancement fees through Rider BTM. By contrast, today such transmission 

charges are paid by standard service customers to Duke and by shopping customers to their 

CRES provider. As pointed out by CRES witness Ringenbach, separating the transmission costs, 

which are set by the FERC and are uniform, as a v^re charge effectively separates generation 

from transmission charges, thus making the "price to compare" number easier for the retail 

customers to use when shopping^l Similarly, Constellation witness Fein notes the preference for 

having the utility collect the NITS and points out that the Duke proposed method of collecting 

transmission costs is the same now used by the other Ohio utilities using an auction procurement 

for the standard service^^. 

After the Commission sets the basic tariff structure for collecting transmission costs, it 

should address the issue of the MISO exit fees and M-TEP costs. The Commission while 

approving the structure of Rider BTR, should clearly state in its Opinion and Order that no 

decision on the amoimt of MISO exit fees, M-TEPs and R-TEPs that can or should be passed 

through to customers is being made m this proceeding. Duke should apply for specific 

authorization of when the cost of the MISO exit fee and the M-TEPS are knovm. 

D. The Commission Should Require Duke To Use A Future Collaborative 
Process 

In the spirit of trying to achieve transparent competitive solicitation and have a clear 

auction product definition, both of which are reqmred by Section 4928.142, Revised Code, the 

Commission should require Duke to engage in an open collaborative stakeholder process. Such 

^̂  Tr. V, 996. 
^̂  Constellation Ex. No. l,DirectPreparedTestimony ofDavidFein, p. IS. 
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an open dialogue is bound on its own to attract the maximum number of qualified participants 

and to solicit the best possible offer. Either Duke or the Commission is equajly capable of 

organizing such a collaborative process. 

A collaborative stakeholder process would promote the sharing of data, information and 

experience from other markets, and would allow participants to be consulted as to what pre-bid 

information needs to be made available, as well as discussing other key terms associated with the 

competitive wholesale procurement, including the Master Supply Agreement.**̂  In addition, 

bidding rules could be discussed at such a collaborative stakeholder process, which might cause 

a larger number and more diverse set of suppliers to participate in the competitive procurement 

process. If Duke is concemed about the costs of complying with a collaborative stakeholder 

process and fulfilling the requests generated from such a process, Duke should seek return of 

these costs through the appropriate tariff."*̂  The results of this collaborative process v«ll help the 

Commission pursue its overarching commitment to successfully promote an efficient and 

effective competitive retail market in Ohio.'*̂  The Commission should therefore require Duke to 

engage in a collaborative stakeholder process prior to submitting any future proposal for a 

competitive bid process. 

IIL Rider RECON, Riders EIR. and Rider SCR, and Should Be Made Bv-Passable 

A. Rider RECON 

One of the attractive features of a fully auctioned supplied MRO is that the price paid by 

standard service for energy price will no longer be subject to retroactive price adjustments based 

on previous incurred fuel, capacity and other variable costs. Such a fixed price is in stark 

contrast to Duke's current Electric Security Plan in which fuel and capacity costs were amended 

*̂' Constellation Ex. 1, pp. 42-43; Tr. V, 849-51. 
'^'Tr.V, 851. 
^̂  Tr. V, 853; Section 4928.02, Revised Code. 
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via a Riders PTC-FPP (fuel) and SRA-SRT (capacity) based on actual expenditures fi"om past 

quarters. Duke's MRO plan will eliminate Rider PTC-FPP and SRA-SRT upon commencement 

of the MRO"̂ .̂ After that date customers will only pay the blend of the then frozen legacy 

generation rate plus the auction closing price. When the MRO commences though there will still 

be the past fuel and capacity cost true ups on Duke's books. To address these potential cost or 

possible credits, Duke has proposed Rider RECON that will true up the accounts to zero by 

charging all customers a pro rata share of what remains in the Rider PTC-FPP and SRA-SRT 

44 

accounts . 

On cross examination Duke Witness Wathen testified that all of the costs or credits that 

are in the two Riders being trued up by Rider RECON are generation related'*^ Section 4928.03, 

Revised Code defines generation costs as non-regulated (utiUty) expenses and prohibits cross 

subsidies of between regulated and non-regulated services. Thus the costs collected by Rider 

RECON cannot be collected as part of a utility service charge as proposed by Duke. Ohio is not 

unique among open access, competitive states in requiring that all generation costs be charged 

only to generation customers. A similar prohibition on making non generation customers pay for 

generation expenses exists in Illinois, Pennsylvania, New York, Texas, New Jersey, Maryland, 

Connecticut, Massachusetts, Maine, the District of Columbia and Delaware* .̂ 

Commission Witness Turkenton explained that most of the costs likely to be collected 

through Rider RECON will be for fuel which is fully by passable today, and thus it is Staff 

position that Rider RECON should be fully by passable'̂ .̂ Based on this record the Commission 

in its Opinion and Order shall find that Rider RECON must be made by-passable. 

"̂^ Duke Ex. 19, p. 27. 
'"'DukeEx. 3,p. 37. 
^^Tr, III, p. 602-603. 
*̂  Constellation Ex. 1, p. 44. 
'̂ ^ Staff Ex. 1, pp. 4-5. 
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B. Rider EIR 

In the MRO application, Duke froze the cost of the portion of the standard service energy 

cost being blended as of the cost established for generation on December 31,2011. That freeze 

however was based upon the assumption that by year three of the MRO the auction would supply 

100% of the energy. In the event that the Commission requires a blend of legacy generation for 

longer than two years, then Duke will not freeze the fuel and environmental cost riders currently 

in place'̂ ^ The fuel cost would continue to be picked up in Rider PTC-FPP and environmental 

costs would be collected through a new Rider EIR imtil the blend reaches 100% auction 

energy."̂ ^ It is clear fi-om the record that the environmental costs to be collected via Rider EIR 

are generation compliance costŝ *̂ . As discussed above, to avoid subsidies all generation costs 

must be paid only by generation customers. 

At the hearing Duke witness Wathen explained that Rider EIR was a conditional rider 

and would only come into play if the blending period was extended beyond the three year 

proposal in the MRO. He then indicated that it was Duke's intent that should Rider EIR come 

into play that it be assessed only on standard service customers and be fully by passable to 

shopping customers^^ The Commission should require that Rider EIR be fully by,passable for 

shopping customers. 

C. Rider SCR 

Rider SCR is a new charge designed by Duke primarily to true up the difference, positive 

or negative, between what Duke collects firom standard service customers for generation and 

what Duke pays to the auction energy providers^ .̂ Clearly, Rider SCR is a generation cost or 

"''Duke Ex. 16, p. 21. 
"'DukeEx. 3,p. 21. 
^^DukeEx. 3,p. 37. 
^'Tr.III,p593. 
^̂  Duke Ex. 3, p 18-19. 
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credit and as such should be paid only by standard service customers taking generation. Duke 

recognized that fact and Rider SCR will be by passable, unless the nimibers of standard service 

customers become so low that Rider SCR makes up more than 5% of the cost of energy. At that 

point Rider SCR would become a non by passable charge^ .̂ The application is not clear as to 

what the mechanics would be for this switch from by-passable to non by-passable to occur. A 

similar "circuit breaking " device exists today for FirstEnergy for a true up rider. Triggering the 

FirstEnergy Circuit Breaker though depends on the utility filing with the Commission for 

authority and demonstrating in its filing that for two consecutive quarters the threshold of the 

Circuit Breaker has been reached^ .̂ Duke witness Wathen indicated that Duke would consider a 

similar mechanism to effectuate the Circuit Breaker provision of Rider SCR^̂ . 

The logic behind the circuit breaker was explained by Staff Witness Turkenton who 

noted that purpose Rider SCR was to prevent a spiral where a mass migration of customers away 

from standard service caused the Rider SCR to grow to such a level that it forced more 

customers to leave standard service. Ms. Turkenton foxmd it "xmlikely" that such a spiral would 

occur̂ .̂ Further, the Staff believes that a rider for this contingency is imnecessary for if such a 

spiral did occur Duke could apply to the Commission and adjustments would be made to address 

the actual circumstance . 

The Commission should adopt the Staff position. If however the Commission should 

decide to implement a Circuit Breaker rider such as Rider SCR, it ought to be triggered at the 

" i d . P. 19-20. 
'̂̂  The description of Rider SCR as a "ch-cuit breaker" is found in David Fein's Direct Testimony Constellation Ex. 

No. 1 p. 43. 
" Tr. Vol. Ill, p. 594. 
^^Id. 
57 

58 
Tr. Vol. V,p. 1021. 
Tr. Vol. V 1022-1023; all so see Staff Ex. No. 1 pp. 8-9. 
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10% was advocated by RES A witness Ringenbach^^ and that the switch from by-passable to non 

by-passable only occur after specific authorization from the Commission based on two 

consecutive quarters in which the 10% threshold was exceeded. 

IV. Information for CRES Suppliers 

One fact that was clear firom the record in this proceeding is that the CRES today play an 

essential role in providing energy to the retail customers in the Duke Service area. Some 60% of 

the overall Duke load, including 89% of the industrial load and 70% of the commercial load 

come from CRES suppliers^^. This development of the retail market is in line with the State 

Energy policy which encouraged having a variety of energy supply options and a diverse group 

of suppliers Section 4928.02(C) Revised Code. 

Given this market development Duke must provide a more dynamic and improved system 

of providing CRES wdth needed information. To begin wdth Duke, should provide each CRES 

with the following data and information: 1) A list of customers that is refreshed and updated 

quarterly; 2) Web-based, electronic access to key customer usage and account data; 3) VEE data 

posted via EDI; 4) 867 historical usage and monthly usage; 5) transmission and capacity peak 

load contributions; meter read cycle information; and finally a quarterly updated account syn-list 

provided on a confidential basis^*. 

In addition to the above information, four business practices need to be instituted between 

Duke and the CRES that operate in their service area. These fow practices consist of: 

1. Notification to the CRES provider of record of a drop before the drop occurs, and an 

opportunity to allow CRES provider to cure if the drop is in error. 

^^RESAEx.No. Ip. 10. 
^̂  Constellation Ex. No. 1 p. 46. 
'̂ This list was presented in the Direct Prepared Testimony of David Fein Constellation Ex. NO. 1. P. 47. 

Additional details on this request can be found in the testimony. 
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2. Provision of legacy customer numbers. This includes using the legacy numbers on 

customer lists and EDI data transactions so that CRES can synchronize their systems and 

data basis. 

3. Regular electronic mail notifications of tariff supplements, modifications or changes 

when filed with the Commission. 

4. Semi-Annual or Quarterly Meetings or Conference calls with CRES providers to discuss 

proposed tariff changes, business practices and other information. 

Finally, currently Duke only provides a Rate Ready billing service. This limits the 

creativity and options which CRES can offer retail customers as any offer must fit the Duke Rate 

ready billing matrix. Ten years ago, Duke began development of a Bill Ready service in which 

the CRES simply indicates the amount that should be reflected on the customer's bill̂ .̂ The 

Commission should require Duke to provide a status report on its Bill Ready billing project and 

costs needed to complete it. 

V. CONCLUSION 

The Commission should modify the Application, as amended, consistent with the 

recommendations contained herein^ ,̂ and approve Duke's MRO. 

Respectfully Submitted, 

M. Howard Petricoff (0008287) 
Stephen M. Howard (0022421) 
VORYS, SATER, SEYMOUR AND PEASE LLP 
52 East Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
Tel. (614) 464-5414 
Fax (614) 464-6350 

^̂  Constellation Ex. No. 1, P. 51. 
^̂  A bullet point list is presented in the Introduction Section. 
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mhpetricoff@.vorvs.com 
smhoward@,vorvs.com 

Cynthia Fonner Brady 
Senior Counsel 
Constellation Energy Resources, LLC 
550 W. Washington St., Suite 300 
Chicago, IL 60661 
Tel. (312) 704-8518 
Fax (312) 795-9286 
cvnthia.bradv@constellation.com 

Attorneys for Constellation NewEnergy, Inc. and 
Constellation Energy Commodities Group, Inc. 
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M. Howard Petricoff 
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sam@mwncmh.com 
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Amy B. Spiller 
Elizabetii H. Watts 
Rocco D'Ascenzo 
Duke Energy, Inc. 
2500 Atrium II 
P.O. Box 961 
Cincinnati, OH 45201-0960 
Amv.spiller@,duke-energv.com 
Elizabeth.watts@duke-energy.com 
Rocco.D'Ascenzo@duke-energy.com 

Mark A. Hayden 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
havdenm@firstenergvcorp.com 

David A. Kutik 
Jones Day Northpoint 
901 Lakeside Avenue 
Cleveland, OH 44114 
dakutik@ionesdav.com 

Grant W. Garber 
Jones Day 
P.O. Box 165017 
Columbus, OH 43216-5017 
gwt;arber@ionesdav.com 

William T. Reisinger 
Nolan Moser 
Trent A. Dougherty 
Ohio Environmental Coimcil 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 
willfStheoecorg 
Nolan@theoec.org 
trent@theoec.org 
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Michael L. Kurtz 
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36 E. Seventh Street, Suite 1510 
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dboehm@BKLlawfirm.com 
mkurtz@BKLlavv^rm.com 

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 W.Lima Street 
Findlay, OH 45839 
drinebolt@ohiopartners.Qrg 
cmoonev2fgicolumbus.rr.com 

John W. Bentine 
Matthew S. White 
Mark Yurick 
Chester Willcox & Saxbe, LLP 
65E. State St., Suite 1000 
Columbus, OH 43215 
ibentine@cwslaw.com 
mwhite@cwslaw.com 
mvurick@cwslaw.cQm 
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