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THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Duke 
Energy Ohio for Approval of a Market Rate 
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Process for Standard Service Offer Electric 
Generation Supply, Accounting Modifications, 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Duke 
Energy Ohio for Approval of a Market Rate 
Offer to Conduct a Competitive Bidding 
Process for Standard Service Offer Electric 
Generation Supply, Accounting Modifications, 
and Tariffs for Generation Service. 

CaseNo. 10-2586-EL-SSO 

INDUSTRIAL ENERGY USERS-OHIO'S 
MOTION TO DISMISS 

On November 15, 2010, Duke Energy Ohio, Inc. ("DEO") filed an application 

("Application") seeking approval of its next standard service offer ("SSO"). More 

specifically, DEO's Application requests the Public Utilities Commission of Ohio 

("Commission") to establish DEO's next SSO pursuant to Sections 4928.141 and 

4928.142, Revised Code, and Chapter 4901:1-35, Ohio Administrative Code ("OAC"). 

At page 1 of its Application, DEO alleges "... that the Application and accompanying 

documents meet the requirements of R.C. 4928.141 and 4928.142 and O.A.C. Chapter 

4901:1-35..." and asserts that the Application should be approved on or before 

February 14,2011. 

Sections 4928.141 and 4928:142, Revised Code, permit the Commission to 

establish an SSO that relies upon a blend of the results of a competitive bidding process 

("CBP") approved by the Commission and existing rates subject to potential 

adjustments. DEO's Application (at page 3) acknowledges that DEO is subject to this 

blending requirement. Section 4928.142(D), Revised Code, states as follows: 

The first application filed under this section by an electric distribution; utility 
that, as of July 31, 2008, directly owns, in whole or in part, operating 
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electric generating facilities that had been used and useful in this state 
shall require that a portion of that utility's standard service offer load for 
the first five years of the market rate offer be competitively bid under 
division (A) of this section . . . . 

At page 11 of the Application, DEO requests the Commission to end the blending 

period at the end of two years. 

For the reasons explained more fully in the Memorandum in Support attached 

hereto and incorporated herein, the Industrial Energy Users-Ohio ("lEU-Ohio") urges the 

Commission to dismiss the Application: 

Respectfully submitted, 

Samuel C. Randazzo, Epq. 
Joseph E. Oliker 
MCNEES WALLACE & NURICK LLC 
21 East State Street, Suite 1700 
Columbus. OH 43215-4228 
Telephone: (614)719-2840 
Fax: (614)469-4653 
sam@mwncmh.com 
joliker@mwncmh.com 

Robert A. Weishaar, Jr. 
MCNEES WALLACE & NURICK LLC 
777 North Capitol Street, N.E. 
Suite 401 
Washington, DC 20002-4292 
Telephone: (202) 898-5700 
Fax: (717)260-1765 
nweishaa@mwn.com 

Attorneys for Industrial Energy Users-Ohio 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Duke 
Energy Ohio for Approval of a Market Rate 
Offer to Conduct a Competitive Bidding 
Process for Standard Service Offer Electric 
Generation Supply, Accounting Modifications, 
and Tariffs for Generation Service. 

CaseNo. 10-2586-EL-SSO 

MEMORANDUM IN SUPPORT 

On November 15, 2010, DEO filed an Application seeking approval of its next 

SSO. More specifically, DEO's application requests the Commission to establish DEO*s 

next SSO pursuant to Sections 4928.141 and 4928.142, Revised Code, and Chapter 

4901:1-35, O.A.C. Sections 4928.141 and 4928.142, Revised Code, permit the 

Commission to establish an SSO that, in DEO's case, relies upon a blend of the results 

of a CBP approved by the Commission and existing rates subject to potential 

adjustments. 

At page 1 of its Application, DEO alleges "...that the Application and 

accompanying documents meet the requirements of R.C. 4928.141 and 4928.142 and 

O.A.C. Chapter 4901:1-35 ..." and asserts that the Application should be approved on 

or before February 14, 2011. 

Sections 4928.141 and 4928.142, Revised Code, permit the Commission to 

establish SSO prices that rely upon a blend of the results of a CBP approved by the 

Commission and existing rates subject to potential adjustments. DEO's Application (at 
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page 3) acknowledges that DEO is subject to this blending requirem^t. Section 

4928.142(D), Revised Code, states as follows: 

The first application filed under this section by an electric distribution utility 
that, as of July 31, 2008, directly owns, in whole or in part, operating 
electric generating facilities that had been used and useful in this state 
shall require that a portion of that utility's standard service offer load for 
the first five years of the market rate offer be competitively bid under 
division (A) of this section ... 

At page 11 of the Application, DEO requests the Commission to end the blending 

period at the end of two years and approve the use of a CBP to set its market rate offer 

("MRO") form of the SSO. DEO has not amended its Application. 

Section 4928.141(A), Revised Code, states that "[o]nly a standard service offer 

authorized in accordance with section 4928.142 or 4928.143 of the Revised Code, shall 

serve as the utility's standard service offer for the purpose of compliance with this 

section ..." As applied to DEO and to.effectively engage the Commission's jurisdiction, 

Section 4928.142(D), Revised Code, obligates DEO to file an application that requires 

that a portion of its SSO load shall be competitively bid for the first five vears of the 

MRO. Because of the clear conflict between the statutory mandate regarding the fomri 

and content of an MRO application and DEO's Application, lEU-Ohio urges the 

Commission to dismiss the Application. It is lEU-Ohio's position that the Commission 

does not have subject matter jurisdiction to consider an MRO application that does not 

propose to competitively bid a portion of the SSO for the first five years, i Contrary to 

the allegations in DEO's Application, the Application does not meet the requirements of 

Sections 4928.141 and 4928.142, Revised Code, and Chapter 4901:1-35. O.A.C. 

Since DEO's Application would, if approved, cause all (and not a portion) of the 

SSO load to be competitively bid after two years, it is lEU-Ohio's position that: 
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(1) DEO's Application cannot satisfy the requirements that attach to its first MRO 

application; and, (2) the Commission, therefore, has no authority to consider or act upon 

DEO's Application. 

lEU-Ohio is mindful that the evidentiary phase of this proceeding is scheduled to 

commence soon. It is clear at this point that DEO does not intend to amend its 

Application. Accordingly, lEU-Ohio is raising a threshold question (through its Motion to 

Dismiss) which- lEU-Ohio believes would be best resolved soon. Based on lEU-Ohio's 

understanding of the requirements of Sections 4928.141 and 4928.142, Revised Code, 

the jurisdictional defect in DEO's Application cannot be cured through the presentation 

of evidence. A hearing on the merits of DEO's Application would therefore do nothing 

mere than waste the time and resources of the Commission, DEO and other parties. 

For the reasons stated herein, lEU-Ohio urges the Commission to dismiss DEO's 

Application because DEO failed to conform the Application to the mandatory statutory 

requirements. lEU-Ohio also urges the Commission to find that DEO's Application 

cannot be its first MRO application because the Application failed to satisfy the statutory 

requirements. 

Respectfully Submitted, 

35^ 
Sarmjyl C. Randazzo, Esq/, 
Joseph E. Oliker 
MCNEES WALU\CE & NURICK LLC 

21 East State Street, Suite 1700 
Columbus, OH 43215-4228 
Telephone: (614)719-2840 
Fax: (614)469-4653 
sam@mwncmh.com 
joliker@mwncmh.com 
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Robert A. Weishaar, Jr. 
MCNEES WALLACE & NURICK LLC 

777 North Capitol Street, N.E. 
Suite 401 
Washington, DC 20002-4292 
Telephone: (202) 898-5700 
Fax: (717)260-1765 
rweishaa@mwn.com 

Attorneys for Industrial Energy Users-Ohio 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing industrial Energy Users-Ohio's 

Motion to Dismiss and Memorandum in Support was served upon the following parties 

of record this 4'̂  day of January 2011, via electronic transmission, hand-delivery or first 

class U.S. mail, postage prepaid. 

Amy B. Spiller 
Associate General Counsel 
Elizabeth H. Watts 
Assistant General Counsel 
Rocco D'Ascenzo 
Senior Counsel 
Duke Energy Ohio, Inc. 
2500 Atrium II 
PO Box 961 
Cincinnati, OH 45201-0960 
Amv.Spilier@Duke-Energv.com 
elizabeth.wattsfajduke-enerav.com 
rocco.d'ascenzb@cluke-energy.com 

ON BEHALF OF DUKE ENERGY OHIO, INC. 

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 
dboehm@BKLIawfirm.com 
mkurtz@BKLIawfirm.com 

ON BEHALF OF OHIO ENERGY GROUP 

David C. Rinebolt . 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
Findlay. OH 45839-1793 
drinebolt@ohiopartners.org 
cmoonev2@columbus.rr.com 

ON BEHALF OF OHIO PARTNERS FOR AFFORDABLE 
ENERGY 

ndazzo 

Mark A. Hayden, Counsel of Record 
Senior Attorney 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 
hadenm@firstenerqvcorp.cQm 

David A. Kutik 
Jones Day 
North Point 
901 Lakeside Avenue 
Cleveland, OH 44114-1190 
dakutik@ionesdav.com 

Grant W.Garber 
Jones Day 
PO Box 165017 
Columbus, OH 43216-5017 
gwgarber@ionesdav.com 

ON BEHALF OF FIRSTENERGY SOLUTIONS CORP. 

John W. Bentine, Counsel of Record 
Mark S. Yurtck 
Matthew S. White 
Chester Willcox & Saxbe, LLP 
65 E. State St, Suite 1000 
Columbus, OH 43215 
ibentjne@cwslaw.com 
mvurick@cwslaw.com 
mwhite@cwslaw.com 

ON BEHALF OF THE KROGER CO. 
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William T. Reisinger, Counsel of Record 
Nolan Moser 
Trent A. Dougherty 
Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus. OH 43212-3449 
will@theoec.orq 
no!an@theoec.orQ 
trent@theoec.org 

ON BEHALF OF OHIO ENVIRONMENTAL COUNCIL 

Douglas E. Hart 
441 Vine Street, Suite 4192 
Cincinnati, OH 45202 
dhart@douqlasehart.com 

ON BEHALF OF THE GREATER CINCINNATI HEALTH 
COUNCIL 

Michael D. Dortch 
Kravitz, Brown & Dortch, LLC 
65 E. State Street, Suite 200 
Columbus, OH 43215 
mdortch@kravitzlic.com 

ON BEHALF OF DUKE ENERGY RETAIL SALES, LLC 

M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
PO Box 1008 
Columbus OH 43216-IOOa 
mhpetricoff@vorvs.com 
smhoward@vorvs com 

Janine L. Migden-Ostrander 
Consumers' Counsel 
Ann M. Hotz, Counsel of Record 
Kyle L. Verrett 
Jody M. Kyler 
Assistant Consumers' Counsel 
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus. OH 43215-3485 
hotz@occ.state.oh.us 
verret@occ.state.oh.us 
kvler@occ.state.Qh.us 

ON BEHALF OF OFFICE OF THE OHIO CONSUMERS' 

COUNSEL 

Barth E. Royer, Counsel of Record 
BELL&, ROYERCO.,LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 
BarthRover@aol. com 

Gary A. Jeffries 
Senior Counsel 
Dominion Resources Services, Inc. 
501 Martindale Street, Suite 400 
Pittsburgh, PA 1 5212-5817 
Gan/.A.Jeffries@dom.com 

ON BEHALF OF DOMINION RETAIL, INC. 

Rick D. Chamberlain, Counsel of Record 
Behrens, Wheeler & Chamberlain 
6N.E. 63'^ Street, Suite 400 
Oklahoma City, OK 73105 
rdc law@swbell.het 

David I. Fein 
VP. Energy Policy-Midwest 
Constellation Energy Group, Inc. 
550 W. Washington Blvd., Suite 300 
Chicago, IL 60661 
David.fein@consteliation.com 

Cynthia Fonner Brady 
Senior Counsel 
Constellation Energy Resources, LLC 
550 W. Washington Blvd., Suite 300 
Chicago, IL 60661 
Cvnthia.bradv@consteliation.com 

ON BEHALF OF CONSTELLATION NEWENERGY, INC. 
AND CONSTELLATION ENERGY COMMODITIES 
GROUP, INC. 

Kevin J. Osterkamp 
Roetzel & Andress, LPA 
155 E. Broad Street, 12*̂ ^ 
Columbus, OH 43215 
kosterkamp@raiaw.com 

Floor 

ON BEHALF OF WAL-MART STORES EAST, LP, 

AND SAM*S EAST, INC. 

Matthew W. Warnock 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
mwarnock@bricker.CQm 
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Kevin Schmidt 
The Ohio Manufacturers' Association 
33 N, High Street, Suite 600 
Columbus, OH 43215 
kschmidt@ohiomfo.com 

Mary W. Christensen 
Christensen & Christensen LLP 
8760 Orion Place, Suite 300 
Columbus, OH 43240 
mchnstensen@columbuslaw.org 

ON BEHALF OF OHIO MANUFACTURERS' 
ASSOCIATION 

ON BEHALF OF PEOPLE WORKING 

COOPERATIVELY, INC. 

M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
PO Box 1008 
Columbus, OH 43216-1008 
mhpetncoff@vorvs.com 
smhoward@vorvs.com 

ON BEHALF OF THE RETAIL ENERGY SUPPLY 
ASSOCIATION 

Matthew J. Satterwhite, Counsel of Record 
American Electric Power Service Corporation 
1 Riverside Plaza, 29*̂  Floor 
Columbus, OH 43215 
misatterwhitefS)aep.com 

ON BEHALF OF COLUMBUS SOUTHERN POWER 
COMPANY AND OHIO POWER COMPANY 

Anne M. Vogel, Counsel of Record 
American Electric Power Service Corporation 
1 Riverside Plaza, 29*̂  Floor 
Columbus, OH 43215 
amvoqel@aep.com 

ON BEHALF OF A E P RETAIL ENERGY PARTNERS 
LLC 

Thomas J. O'Brien 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
tobrien@bricker.com 

Tenrence O'Donnell 
Christopher Montgomery 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
todonnell@bricker.com 
cmontaomerv@bricker.com 

ON BEHALF OF OHIO ADVANCED ENERGY 

Steven Beeler 
John Jones 
Assistant Attorneys General 
Ohio Attorney General's Office 
Public Utilities Section 
180 East Broad Street, 6th Floor 
Columbus, OH 43215 
steven.beeler@puc.state.oh.us 
iohn.iones@Puc.state.oh.us 

ON BEHALF OF STAFF OF THE PUBLIC UTILITIES 

COMMISSION OF OHIO 

Christine M.T. Pirik 
Katie Stenman 
Attorney Examiners 
Public Utilities Commission of Ohio 
180 East Broad Street, 12*̂  Floor 
Columbus, OH 43215 
Christine.Pirik@puc.state.oh.us 
katie.stenman@puc.state.Qh.us 

ON BEHALF OF THE CITY OF CINCINNATI 

Douglas E. Hart 
441 Vine Street, Suite 4192 
Cincinnati, OH 45202 
(513)621-6709 
(513)621-6981 
dhart@douglashart-Com 

ON BEHALF OF EAGLE ENERGY, LLC 
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