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BRENDAN DELAY
ATTORMNEY-AT-LAW
223 LARESIDE AVENUE, WEST
SUTE 480
CLEVELAND, OHIC 447113
TELEPHONE (216} B751771
FacsiviLe (218 781=6242
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Jarvary 28, 2000 Via Facsimile to 1-514u752-8347

Robeit £, sMarvin

(Chief, Railrcad Division

Public Utilities Commission of Cihio
Columbus, Chin 43215-3793

He. Case Mo, A-2687-U8.1322
Dear pr. Marvin:

| thank your office for sending me up the file to date. However, | find the documentation is
deficient as to the actual cost of materials for the fepce instalied at the subject propenty. All that has
been provided as to cost of materials i3 a fuly 7, 1999 handwritten letter from ane Mary L. Pethtel
that gives "the estiimated cost for rence repairs.” The first item, which i= also the jargest item, is
rounded to the sum of “$1,000" for "harbed wire + electric wire”. The PULO file sent to me has
no receipts and no invoices tor actual amounts spert on thase two sections of fence.  Mr. Coates
report makes no eference > having obtained receipts and invoices.

Please tieat this iettar as Plaintitf Ohi-Rall Corporation’s Request for Production of Documents for
alt receints and invoicas that have been submitted as to the aciual cost of the materials used in the
fence installed at the subject property. Please submit copies of this information by Februamw 7.
2000. i vou do net have this documentation, please advise that PUCO will issue a subposna duces
tecuim commanding Ms, Pethtel to appear at the Comimission hearing with all receipts and invoices
that have been submitted as 1o the actual cost of the meaterials used in the fence instafled at the
sublect property. If PUCC will not be issuing that subpoena duces tecum, please so advise so that |
can have a subpoesana duces tecum served upon him.

| thank you for your efficient service to this duty.

Very Truiv Yours,

Brendan Delay

2l maca
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From: Brendan Delay To: Esq. Bill Wright Date: 5/10/00 Time: 5:59:58 PM Page 1 of 1

BRENDAN DELAY
ATTORNEY-AT-LAW
323 LAKESIDE AVENUE, WEST
SUITE 450
CLEVELAND, OHIO 44113

TELEPHONE (216) S7%5-1771
FACSIMILE (216) 78 1=6242

e-mail bdelay@msn. com
R R R R R R R R R R R R R R R AR
HHHHHEHRH
May 5, 2000

Florence Hvizdak
1528 Township Road 1267
Amsterdam, Ohio 43903

Re: Case No. A-2687-98-122
Crear Mrs. Hvizdak:

Please find enclosed an attomey Trust Account Check #1149 in the amount of $1,316, which
represents payment by Plaintiff Ohi-Rail Corporation for ali actual costs of the materials used in the
fence installed at your subject property on both sides of a railroad right-of-way.

This payment extinguishes the above-captioned Complaint pressed by yourself as property owner,
and by Mr. Troy Pethtel and Mrs. Mary Pethtel as occupants of the land.

Very Truly Yours,

Brendan Delay
BD/maca
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4959.02 PUBLIC UTILITIES

(5) Any other relevant factors.

{) The commission may order an action or remedy under division (A} of this section only
if comparable fencing exists along or within the abutting landowner’s property boundaries
perpendicutar or parallel to the railroad’s property line.

(D) 1f an owner of iand abutting a scenic railway requests the company or person having
control or management of the raitway to construct and maintain in good repair such a fence
along the abutting line of land of the rzilway, the company or person having control or
management of the railway shalt do so, and the cost of consiructing and mainiaining the fence
shall be equally shared between the railway and owner of land.

(E) As used in this section, “scenic railway” means a railroad operated not for prafit and
exclusively as a tourist or historical attraction.

(1996 § 197, eff. 3.9-99; 1977 H 458, eff. 11-3-77; 1953 H 1; GC §913)

4959.04 Temporary crossings

In the case of a railroad in process of construction or a proposed railroad which passes
through enclosed land, the company or person having control of the railroad during its
construction shall provide suitable crossings for the owner or occupant of each farm, make
and keep in repair fences along the line of the railroad through the enclosed fields, and
protect crops growing, thereon. When the company or person agrees with the owner of the
lands through which a raiiroad passes that the owner is to build and keep in repair any
portion of the fencing, and if such fencing is destroyed or damaged by fire from passing trains
or by the elements, the company or person owning or operating the raitread shall rebuild or
repair such fence if the property holder demands it. If the company fails to construct a fence
after having received written notice to do so from the owner or occupant of lands through
which the railroad passes, after thirty days from the time of serving the notice upon the agent
of such company nearest such lands, the owner or occupant may proceed to construct if, and
the company shall be liable to the person for the cost thereof.

(1998 S 197, eff. 3-9-99; 1953 H 1, eff. 10-1-53; GC 8915)

493945 Landowner may construct fence—Repealed
(1998 § 197, eff. 3-9-99; 1953 H 1, eff. 10-1-53; GC 8916}

4959.06 Owner may repair fence—-Repéaled
(1998 § 197, eff. 3-9-99; 1977 H 458, eff. 11-3-77; 1953 H 1; GC 8917)

495907 Exception

Sections 4959.02 to 4959.04 of the Revised Code, relating to fences, do not apply to any
case in which compensation for building a fence has been or may be taken into consideration
and estimated as a part of the consideration to be paid for the right-of-wav, so far as the fence
has been or may be settled or paid for. Those sections do not affect, in any manner, any
contract or agreement between a railroad company, or person having the control and man-
agement of a railroad, and the proprietors or occupants of lands adjoining for rhe construc-
tion or mainienance of fences and cattle guards.

{1998 § 197, eff. 3-9-99; 1953 H 1, eff. 16-1-53; GC 8918)

4959.10 Forfeitures for not complying with chapter

A company or person having the control and management of a railroad, who fails 1o
comply with any provision of this chapter, shall forfeit and pay, for each day the company or
person so fails, 2 sum not exceeding fifty dollars per day, 10 be recovered in a civil action in
the name of the state for the use of the county in which suit is brought.

(1998 § 197, eff. 3-9-9%; 1953 H 1, eff. 10-1-53; GC 8920)
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SPECIAL POWERS OF RAILROADS
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4961.15 Company may acquire Jands
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4061.34 Court may appoint arbitrators
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4961.37 Lessor and lessee jointly liable
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4961.03 Highway and aerial transportation
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L. In general
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private property that is used for railway purposes for a
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Railroads § 141,163
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OJur 3d: SA. Altemative Dispute Resolution § 4 *»%
Railroads § 141, 163 |
496137 Lessor and lessee jointly liable
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PUBLIC UTILITIES
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¢ Comsolidated Rail Corp, 120 App(3d) 378, 0¥7 NE(2d)
1109 {Union 1967),

ire

and Opinioas
road Safety Act of 1970, 45 USC 421 to 447, hut claims
used on absence of adequale warning devices at the
s1ilroad c1ossing are not preempled, C5X Transp.. i[nc. v.
Fasterwood (LL5.Ga, 1993) 113 8.0 1732307 US. 075,
123 L.Ed.2d 387

:rences

a1 right of way at highway intersection

and Opiniuns

A motorist's claim that obsiructive vegetation pre-
vented her from seeing the oncoming train until i was
loo ate t¢ avold a callision 18 a fact issue 1o be deter-
mined where defandant railroad presents no evidenes
thar it discharaed its dety of care und maintained a cieT,
crobstructed rossing contracy {o plaintiffs evidence
bag incluedes (1) PUCQ repurts of ubstructive m-egcmziun_
4t the crossing, (2) deposition iestimony of the rulresd
sxalmaster responsible for mantaung the crossing that
ro action was taken upon 1he reports, and (3) photos of
e foliage hordering the erossing, Ebwell v C5X Frans.
portation. Inc, No, 95CAN0G4SS. 1996 WL 603z (9t
Tiist Ct Agp. Lorain, 11-6-56).

3 4957
" Crossings

Toad tracks
i supports
e

-ilroad fracks

and Oxpinions

Uninn . Co. (Ohin Com PL 1932) 30 Ohio NP5
129, affirmed 13 Chio Taw Abs. itk

ul suppurts

and Opinions

unmecessany incerference with aceess or delay in complet-
i the comstruction or any claim of negligence or malice
o any Facts which might bring the improvement withi
the 1erm “nuisance,” i held to be demurrabie. Dowling
v. Dayton Union R, Co. (Ohio Com Pl 1432} 30 Ohio
NPENS) 129, affivmed 33 Chio Law Abs, 606,

RIGHT OF WAY DRAINAGE AND FENCES

4959.02

4937.23  Street raflway company to share cxpense

Naotes of Decisions and Qpinions

L. Constitational issucs

G 8392 W893 and 3894 (RO 495723 and 3957 28,
giving & City powee 1o require a street taifway (0 bear a
tur shave of the s pare of the ooyt of separating
arades where the street rubsay must so with the steeet,
ever or umder, iy constitutional whea consteted 10 mean
that it the ciry and the street raibway can oot agree on

that amount the ordinance fixing the amount s not a
Judgment but merely Iike o craditor making out his bill
lar suic and leaving to court and furv w determine whul
i5 a fair amount. Northern Ghio Traction & Light Co, v
Citv of Agren (Ohia Cir 19123 26 Ohio C.D. a4, 23
Ohin C.C(NS.) 497, affirmed Y1 Ohio St 382, 110 N.E.
1001, 12 Otuo Law Rep. 292

CHAPTER 4939
Right of Way Drainage and Fences

Section

1930.01 Waterviys must be grovided

193902 Fencas: scenie railway's obligations

1039134 Temparan crossings

1939.05 Lundowner may comstruct fence—Repeated
4930.06 Owner may repair fenece—Repealed
$939.07 Lxception

495910 Fortitures far aot complying with chapter
4959.01 Waterwavs must be provided

Notes of Decisions and Opinions

3. Remedies
b g homevwaer™s elam tor damages Jue o Monding
rom z drsinuge ekt suns aloaz cubroad ks
swummary judement is grunted o the delendant where
thare 5 po ovdencs that the raliroad made an unreason-
able wse of s land o terms of surface water which

acctmulated along irs rracks o0 that
iV IN LRI THSISUTRY B Teiman e W d vilter Webris
3 ihe tragks. Sehlack + CSX Transportation, Ine, No.
~08-192, 1996 WL 42333 (12th Dist Ct App. War-

o Z-3-Uh)

2t asned unTeasena-

o
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4939.02  Fences: scenic railway's obligations

(A) A cempany or person having control or management of any railroad except a scenic
tailway shall construct und maintain in good repair. or otherwise provide for. on each side of
the railroad, along the line of the lands of the compuny owning or operating it. a fence
sutficient 10 twrm stock. 15 pursuant to section 4507.08 of the Revised Code. the public
utilities commission determines that the compary or persan having conirol o7 management of
the railroad is in violation of this section. the commission may order the company or person
to do any of the following:

{1y Construct. replace, or repair the fence:
~ {(2) Provide the landowner with the required materials to construct, replace. or repair the
fence:

{3} Puy the cost of the mazerials required o construct, replace. or repair the fonce.

When the commission directs the company or person having control or management of the
ralroad to provide the landowner with the required materials crder division (AW2) of this
secuen or to pay the cost of the required materizls under division (A)(3) of this section, the
landowner is responsible for the laber necessary to construct, replace, or tepair the fence.
Any fence constructed. replaced. or repaired under this section shail be the same as or
comparabie 1o existing {ence on the property.

{B) In detsrmining what remedy o order under division {A) of this section, the commis-
sion shali consider all of the foliowing:

(1) The volume of train wraffic;

{Z) Train types and speed;

{3) The cost of fence repair or replacement;

{4) The accessibility to the railroad right-of-way through the property:
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